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S.  1,  THE  CRIMINAL  JUSTICE  REFORM  ACT  OF  1975 


THUBSDAY,  APRIL  17,   1975 

U.S.  Senate, 
Subcommittee  on  Criminal  Laws  and  Procedures 

OF  the  Committee  on  the  Judiciary, 

Washington,  B.C. 

The  subcommittee  met,  pursuant  to  notice,  at  9:40  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  Roman  L.  Hruska, 
presiding. 

Present :  Senators  Hruska  and  Abourezk. 

Also  present:  Paul  C.  Summitt,  chief  counsel;  Dennis  C.  Thelen, 
deputy  chief  counsel;  Paul  F.  Rothstein,  minority  counsel;  and 
Mabel  A.  Downey,  clerk. 

Senator  Hruska.  The  subcommitee  will  come  to  order. 

The  Chairman  is  busy  with  other  very  important  Senate  business, 
and  has  asked  me  to  preside  in  his  stead.  This  is  a  continuation,  and 
one  of  the  concluding  hearings,  on  S.  1,  the  Criminal  Justice  Reform 
Act  of  1975. 

The  first  witness  that  we  will  hear  is  the  Hon.  Edward  R.  Neaher, 
U.S.  District  Court  from  Brooklyn,  N.Y.  He  is  not  a  stranger  to 
this  room.  Once  before.  Your  Honor,  you  and  I  sat  in  the  positions 
that  we  now  occupy.  How  long  ago  was  that  ? 

Judge  Neaher.  Almost  4  years.  June  of  1971. 

Senator  Hruska.  At  that  time  you  were  a  nominee  for  the  position 
which  you  now  hold.  From  reports  we  get,  you  have  fulfilled  every 
expectation.  We  welcome  your  presence  here  today,  and  we  thank 
you  for  taking  the  extra  time  to  share  your  views  with  us  on  the  bill 
that  is  before  us. 

Do  you  have  a  prepared  statement? 

Judge  Neaher.  I  have  submitted  a  prepared  statement.  I  do  not 
propose  to  read  it  in  deference  to  the  time  schedule  you  are  under. 
I  do  thank  you  for  the  opportunity^  to  be  here.  Let  me  say,  first 

Senator  Hruska.  May  I  say  just  this,  Your  Honor.  We  will  print 
the  entire  statement,  in  its  full  text,  following  j^our  extemporaneous 
remarks. 

STATEMENT  OF  HON.  EDWARD  R.  NEAHER,  JUDGE,  U.S.  DISTRICT 
COURT,  BROOKLYN,  N.Y. 

Judge  Neaher.  Let  me  say  at  the  outset  without  any  individious 
reference  to  the  physical  proportions  of  S.  1,  I  do  regard  it  as  a 
monumental  achievement  in  terms  of  accommodating  the  needs  of 
statutory  drafting  with  the  recommendations  of  the  national  com- 
mission. 
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I  would  also  like  to  say  at  the  outset,  as  I  have  indicated,  I  come 
from  a  district  which  I  find,  even  to  my  surprise,  had  more  criminal 
cases  pending  at  the  end  of  December  1974,  than  any  other  district 
in  the  United  States  except  two,  namely,  the  southern  and  central 
districts  of  California  which  have  exceeded  our  number. 

So,  when  I  speak  here  I  do  believe  we  have  a  great  deal  of  practi- 
cal experience  in  sentencing  of  criminal  cases  among  the  judges  in 
the  eastern  district.  My  comments  with  regard  to  the  sentencing  pro- 
visions in  the  bill  about  which  I  was  asked  to  comment,  have  been 
designed  to  be  practical  in  nature,  and  do  not  represent  any  criticism 
of  the  draft  in  any  sense  whatsoever. 

I  have  three  points  in  mind :  One  has  to  do  with  what  has  always 
been  regarded  as  the  traditional  power  of  a  judge  to  suspend  or 
delay  the  imposition  of  a  sentence.  I  notice  that  distinguished  col- 
leagues in  the  committee,  or  committees,  of  the  U.S.  Judicial  Con- 
ference, pointed  to  the  omission  of  phraseology  in  the  draft  which 
would  recognize — or  let  us  say,  preserve,  that  power.  Let  me  be  a 
little  more  specific. 

I  recognize  that  the  basic  philosophy  of  this  bill  is  to  adopt  the 
National  Commission's  suggestions  that  the  imposition  of  probation 
be  regarded  as  a  positive  sentencing  alternative,  just  as  the  imposition 
of  a  term  of  imprisonment  or  an  imposition  of  a  fine.  Wlien  you 
come  to  a  term  of  probation  in  section  2104(a)  of  the  bill,  "term 
of  piobation  will  commence  on  the  day  that  it  is  imposed",  and  the 
bill  then  goes  on  to  state,  "unless  otherwise  ordered". 

That  I  find  to  be  a  recognition  of  what  I  have  called  the  traditional 
power  of  a  court  to  suspend  or  delay  the  commencement  of  a  term 
of  correctional  treatment,  if  you  can  call  it  that;  in  this  case, 
probation. 

When  you  come  to  the  provisions  which  deal  with  sentences  of 
imjirisonment,  there  is  not  such  "an  unless"  otherwise  ordered  pro- 
vision. The  sentence  of  imprisonment  will  actually  commence  to 
run — and  ordinarily  would — upon  the  imposition  of  the  sentence. 
And,  at  that  point,  unless  the  court  intervenes,  the  defendant  is 
supposed  to  promptly  be  turned  over  to  the  U.S.  Marshal  and  im- 
mediately become  in  custody  of  the  prison  authorities. 

The  point  of  all  this.  Senator,  is  simply  this:  First,  with  regard 
to  probation,  I  would  say  that  many  judges  feel  that  in  connection 
with  sentencing  someone  to  a  term  of  probation,  it  is  a  good  idea 
to  hang  a  sword  of  Damocles  over  his  head.  That  is  to  say,  to  make 
him  understand  that  if  he  does  not  walk  the  straight  and  narrow 
while  on  probation,  he  is  very  likely  to  find  himself  immediately 
confronted  with  a  several-years  sentence  of  imprisonment. 

In  other  words,  the  familiar  format  used  to  be,  I  hereby  sentence 
you  to  a  term  of  2  years,  or  3  years,  but  I  am  going  to  suspend 
the  execution  of  that  sentence  and  I  am  going  to  place  you  on  pro- 
bation for  a  term  of  3  years.  The  fellow  walks  out  of  there,  we  think, 
believing  that  if  I  do  not  walk  the  straight  and  narrow,  I  am 
immediately  going  to  start  serving  my  2-  or  3-year  sentence  which 
the  judge  has  already  imposed  on  me. 


So,  my  suggestion  is,  since  the  provision  with  respect  to  a  sen- 
tence of  probation  have  a  so-called  mandatoiy  provision,  or  manda- 
tory condition,  a  requirement  which  shall  be  specifically  stated  in 
the  judgment  of  probation  that  the  defendant  not  commit  another 
Federal,  State,  or  local  crime  during  the  period  of  probation,  that 
it  be  given  more  meaningful  effect  by  permitting  the  court  who 
imposes  that  term  of  probation  to  couple  it  with  a  specific  term 
of  imprisonment  to  take  effect  if  the  defendant  violates  the  condi- 
tion. To  my  way  of  thinking,  that  would  satisfy  the  feeling  judges 
have  that  they  can  suspend  the  execution  of  a  sentence,  put  a  man 
on  probation,  but  have  that  sentence  take  effect  if  he  violates  the 
terms  of  probation. 

In  other  words,  it  gets  down  to  this,  we  view  it  as  an  additional 
deterrent  and,  as  I  said  earlier,  a  sword  of  Damocles,  that  helps  a 
man  stay  straight  while  on  probation.  That  is  tiie  basic  idea. 

Senator  Hruska.  What  is  the  present  situation? 

Judge  Neaher.  Just  as  I  explained  earlier.  When  we  size  up  a 
defendant,  we  look  at  his  background  through  the  presentence  re- 
port, he  should  be  on  probation,  but  he  is  marginal.  We  want  him 
to  do  well  on  probation,  but  we  want  him  to  know  that  he  has  to  do 
it  or  else.  And  so,  as  I  say,  we  will  impose  a  sentence  of  3  years 
imprisonment,  and  let  him  go.  And  he  goes  out  of  there  knowing 
that  if  he  commits  another  crime,  that  is,  a  violation  of  what  you 
have  specified  as  the  mandatory  condition,  he  is  going  to  start 
sei'ving  time. 

I  am  saying  that,  of  course,  he  is  entitled  to  his  probation  revo- 
cation hearing;  I  am  not  wiping  that  out.  He  has  a  specific  term 
of  imprisonment  hanging  over  his  head  if  he  does  violate  his  pro- 
bationary condition. 

Senator  Hruska.  Under  the  probation  order,  that  sentence  and  its 
length  are  not  determined  ? 

Judge  Neaher.  The  suggestion  is,  as  part  of  what  you  now  have 
as  the  mandatory  condition,  that  there  be  added  a  clause  giving  the 
judge  discretion  in  appropriate  cases,  to  also  provide  for  a  specific 
term  of  imprisonnient  to  take  effect  if  tlie  mandatory  condition 
is  violated.  That  is  the  suggestion,  in  essence. 

Senator  Hruska.  I  understand,  but  the  condition  that  you  do 
take  exception  to  is  that  presently  found  in  S.  1  at  2103(a).  Under 
that  situation,  is  there  a  sentence  of  exact  years  and  days  imposed 
before  the  probation  order  occurs? 

Judge  Neaher.  Oh  no. 

As  I  understand  it,  under  the  21  series  section 

Senator  Hruska.  In  other  words,  the  sentence  is  not  at  that  time 
imposed,  nor  it  it  determined  as  to  what  the  sentence  would  be 
if  it  had  to  be  imposed  after  the  condition  were  violated. 

Am  I  correct? 

Judge  Neaher.  No. 

You  are  right  on  the  first  point ;  the  sentence  is  not  imposed  be- 
cause, in  my  view,  it  is  suspended.  But  it  is  specified.  It  says,  in 
effect,  if  you  look  at  the  mandatory  condition  in  2103(a),  that  the 


court  shall  provide — that  is  mandatory — shall  provide  as  an  addi- 
tional condition  of  probation  that  the  defendant  not  commit  another 
Federal,  State,  or  local  crime  during  the  period  of  probation.  That 
is  provided  for. 

All  I  am  suggesting  is  the  addition  of  words,  in  effect,  that  will 
say,  "and  the  court  may  also  provide  for  a  specific  term  of  imprison- 
ment to  take  effect  if  the  defendant  violates  the  condition".  That 
is  what  I  say  is  the  equivalent  of  suspending  execution  of  a  definite 
term  of  sentence  as  we  do  now,  and  is  a  sword  of  Damocles  held 
over  the  man's  head  to  make  him  realize  that  this  mandatory  con- 
dition does  have  teeth  in  it;  that  he  is  expected  not  to  be  arrested 
for  another  crime,  and  that  if  he  violates  that  condition,  he  is  going 
to  serve  2  years,  three  years,  whatever  years  the  judge  sees  fit  to 
impose  at  the  time. 

Senator  Hruska.  Let  us  take  the  situation  under  2104(a)  as  we 
presently  have  it. 

The  defendant  is  brought  before  the  judge  and  he  does  not  impose 
sentence,  but  he  says,  you  are  free  on  probation.  If  you  violate  that 
probation,  we  will  call  you  back  in  here. 

What  happens  if  he  should  be  arrested  and  is  brought  back  into 
the  court? 

Judge  Neaher.  Then,  of  course,  he  is  given  his  hearing  on  the 
revocation  of  his  probation.  And  at  that  time,  the  judge  can  do 
any  number  of  things.  He  can  continue  him  on  probation  if,  for 
example,  he  finds  some  mitigating  circumstances  as  to  why  the  man 
committed  his  crime. 

I  am  not  suggesting  that  the  defendant  be  deprived  of  that;  that 
is  not  my  point.  A  court,  on  that  revocation  hearing,  may  also  then 
impose,  as  I  understand  it  under  the  bill,  a  term  of  imprisonment 
if  he  wishes. 

Senator  Hruska.  Wliat  other  options  does  the  court  have  at  that 
time? 

Judge  Neaher.  Basically,  the  real  options  are,  shall  I  continue 
the  defendant  on  probation  because  I  am  satisfied  that  it  was  an 
unintentional  slip,  or  are  there  mitigating  circumstances  that  make 
it  clear  to  me  that  there  is  no  good  reason  for  sending  the  man 
to  prison  ?  He  can  continue,  or  he  can  say,  this  was  such  a  grievous 
breach  of  the  mandatory  condition,  I  am  going  to  sentence  him  now. 

Senator  Hrtjska.  Then  impose  a  sentence  ?  Is  the  arrest  of  a  man 
for  a  crime  sufficient  to  revoke  the  order  of  probation  ? 

Judge  Neaher.  That  is  a  very  difficult  problem. 

I  think  that  an  arrest  requires — the  fact  of  an  arrest  can  require 
he  come  before  the  court,  and  this  hearing  be  held.  Of  course,  in  our 
district,  we  constantly  adjourn  those  hearings;  for  instance,  if  it 
is  a  State  crime,  pending  the  outcome  of  the  State  crime. 

In  other  words,  we  tend  to  keep  him  on  Federal  probation  until 
we  see  what  the  State  authorities  are  going  to  do.  After  all,  we 
cannot  interfere  with  their  jurisdiction. 
_  Senator  Hruska.  The  thing  that  has  bothered  me  in  further  con- 
siderations of  the  sentencing,  parole,  and  probation,  is  whether  or 
not  the  arrest  of  a  man,  and  a  charge  leveled  against  him  is  sufiicient 
to  revoke  the  order  of  probation  or  parole,  or  do  we  really  revert  to 
that  old  axiom  that  a  man  is  presumed  innocent  until  he  is  convicted  ? 


5' 

Judge  Neaiier.  I  do  not  think  that  any  of  us  feel  that  the  mere 
fact  of  an  arrest  automatically  revokes  his  probation. 

Senator  Hruska.  You  take  into  consideration  all  of  the  circum- 
stances—the nature  of  the  charges  in  a  prima  facie  case  and  so  on? 

Judge  Neaiier.  Right. 

That  would  be  true  even  with  respect  to  my  suggestion.  You 
understand  that  mine  is  what  I  call  psychological  conditioning 
basically. 

The  idea  that  we  now  employ  when  we  say  to  a  man,  I  hereby 
sentence  you  to  2  years,  and  his  face  gets  white,  and  then  we  say 
we  are  going  to  suspend  the  sentence  and  place  you  on  a  period  of 
probation  for  3  years,  and  he  walks  out  of  here  knowing  that  if  he 
does  violate — which  means  not  merely  an  arrest— he  is  in  trouble. 
If  we  later  fmd  that  he  willfully,  intentionally  violated  his  probation, 
he  starts  serving  his  2  years.  That  is  the  point. 

Senator  Hruska.  As  I  understand  it,  the  change  that  you  propose 
will  take  nothing  away  from  the  section  as  it  now  is,  but  it  does 
vest  in  the  court  additional  discretionary  power  to  fit  the  case 
as  the  judge  sees  it. 

Judge  Nearer.  That  is  the  whole  point. 

Senator  Hruska.  Thank  you  very  much. 

Would  you  go  to  your  second  point? 

Judge  Neaher.  The  second  point  is  what  I  have  called  an  omission 
of  the  present  Youth  Corrections  Act.  I  only  mean  that  in  the 
sense  that  I  have  examined  the  bill  from  stem  to  stern,  and  while 
I  note  there  are  extensive  provisions  relating  to  juvenile  offenders 
up  to  the  age  of  18,  there  is  nothing  in  the  bill  that  I  recall  that 
deals  with  young  offenders,  except  to  the  extent  that  there  is  a  pro- 
vision dealing  with  the  possessor  of  narcotics.  I  suppose  he  could  be 
of  aiij  age;  w^e  normally  think  of  young  people  who  are  caught 
l^ossessing  narcotics,  and  for  whom  there  is  a  special  kind  of  treat- 
ment. That  is  to  say,  the  court  may  place  him  on  a  period  of  proba- 
tion before  accepting  a  plea  of  guilty,  and  if,  at  the  end  of  the  year, 
he  finds  that  there  is  good  reason,  he  may  dismiss  the  charge.  And 
even  if  he  has  been  convicted,  the  record  of  conviction  will  be  ex- 
punged. 

These  are  all  elements  of  the  present  Youth  Corrections  Act  which 
as  I  am  sure  you  know  Senator,  covers  two  groups  of  people :  18  to 
22,  and  23  to  26.  The  18  to  22,  we  call  the  youthful  offender;  the  22 
to  26,  we  call  the  young  adult  offender. 

It  is  my  belief — and  I  hope  you  will  not  hold  me  to  it — that  statis- 
tics tend  to  indicate  that,  by  far,  the  largest  proportion  of  offenders 
fall  into  those  ages,  18  to  26.  They  certainly  do  in  our  district,  and 
it  may  be  nationally. 

Under  the  present  title  18,  the  Youth  Corrections  Act  takes  care 
of  those  younger  offenders. 

Senator  Hruska.  It  is  repealed  by  S.  1 — all  of  those  sections. 

Judge  Neaher.  It  seems  to  be. 

Senator  Hruska.  Placed  instead  thereof  are  sections  found  in  3601 
and  following. 

Did  you  consider  those  sections  of  S.  1  in  connection  with  your 
statement  ? 

Judge  Neaher.  I  thought  I  did,  Senator. 
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Senator  Hruska.  I  find  no  reference  in  your  statement  to  section 
3603,  for  example. 

Judge  Neaher.  I  do  not  have  the  full  bill  with  me.  I  made  Xerox 
copies  of  all  the  pages  that  I  thought  would  be  pertinent  here.  If  I 
could  look  at  3601  a  minute 

Senator  Hruska.  I  respectfully  suggest  that  you  consider  it, 
because  while  we  did  in  S.  1  repeal  the  present  Youth  Corrections 
Act,  we  placed  in  the  bill  sections  to  which  I  call  your  attention, 
provisions  which  we  believe  are  an  improvement  on  the  Youth  Cor- 
rections bill,  because  there  are  some  blank  spots  in  it  as  we  all 
know. 

Judge  Neaher.  I  do  beiieve  and  I  now  recogniz',^  tliat  I  did  consider 
3601,  and  I  do  have  the  Xerox  copies  witli  me.  Tliot  chapter's  dispo- 
sition of  juvenile  offenders — I  take  it  that  juvenile,  as  defined  in  the 
bill,  is  simply  a  young  person  up  to  the  age  of  18.  Although  there  is 
a  provision  that  indicates  that  if  he  has  committed  the  act  before 
he  became  18,  he  mnj  still  be  punished  as  a  juvenile  even  though  up 
to  the  age  of  21.  Is  that  not  right?  That  only  takes  into  account — sup- 
pose he  did  it  at  18,  but  he  was  not  picked  up  for  it  until  he  was  19 
or  20.  Do  you  punish  him  as  a  19-  or  a  20-year-old  or  as  a  juvenile? 

As  I  read  this  bill,  you  punish  him  as  a  juvenile,  you  treat  him  as 
a  juvenile. 

"l^Hiat  I  am  saying.  Senator,  is  that  I  do  not  find  the  present  bill 
really  covers  those  two  age  brackets  of  crimes  committed  after  the 
18th  birthday  up  until  the  22d,  what  we  call  the  young  offender 
category,  or  when  the  crime  is  committed  by  a  person  between  the 
ages  of  22  and  26. 

Senator  Hruska.  Thank  you  for  your  comment  on  it. 

I  wonder  if  we  could  do  this,  Your  Honor?  We  will  take  note  and 
we  will  have  taken  note  of  the  point  that  you  seek  to  make.  But 
may  we  ask  you  in  turn  to  consider  chapter  36  and  give  us  a  written 
memorandum  as  to  what,  if  anything,  is  foimd  lacking  in  chapter 
36  in  view  of  the  points  you  make  in  your  present  statement?  Could 
we  ask  you  to  do  that? 

Judge  Neaher.  Certainly.  I  will  do  that. 

Senator  Hruska.  Thank  you  very  much. 

Judge  Neaher.  Now  I  come  to  the  favorite  subject  over  which  you 
have  labored  long  and  hard,  appellate  review.  Let  me  immediately 
assure  you.  Senator,  that  I  am  on  your  side,  with  some  limitations, 
that  may  place  me  in  opposition — I  will  not  say  to  the  body  of 
judicial  opinion  on  it — to  the  report  of  the  Committee  on  the  Admin- 
istration of  the  Criminal  Laws  of  the  Judicial  Conference  of  the 
United  States  which  views  it  as  not  necessary,  and  probably  there  are 
good  reasons  for  that  belief,  too. 

My  only  point  with  ]-espect  to  appellate  review  is,  I  believe,  its 
primary  purpose  is  to  provide  for  review  of  what  might  be  called 
a  harsh  or  excessive  sentence.  That  is  basically  what  it  is  aimed  at. 
Is  that  not  so.  Senator  ? 

Senator  Hruska.  I  did  not  quite  get  that. 

Judge  Neaher,  I  believe  that  the  idea  of  appellate  review  is  aimed 
at  trying  to  eliminate  the  harsh  or  excessive  sentence. 

Senator  Hruska.  That  is  correct.  That  is  one  of  its  aims.  There 
are  many  facets,  but  that  is  the  thrust  of  it. 


Judge  Nearer.  That  is  the  thrust  of  it.  My  feeling  is,  as  a  matter 
of  practicality  and  common  sense,  I  find  it  difficult  to  believe  that 
sentences  lower  than  5  years  could  ever  be  conceived  of  as  harsh  or 
excessive,  although  all  things  are  relative.  That  I  understand.  In 
view  of  what  I  believe  woutd  be  a  tremendous  burden  on  appellate 
courts,  I  think  there  ought  to  be  a  somewhat  higher  limitation  than 
presently  exists  because  it  should  not  go  down,  I  believe,  to  a  felony 
which  could  be  punished  by  1  year  and  1  day,  in  other  words,  a 
sentence  of  1  year,  1  day. 

Senator  Hruska.  Let  me  give  you  this  hypothetical  situation.  Let 
us  take  the  forgery  of  a  Government  check,  for  example  a  welfare 
check.  Suppose  there  develops  in  a  given  court  a  judge  who  thinks 
why  should  we  waste  too  much  time  on  things  like  this.  Let  us  see 
what  the  charge  is.  If  it  is  the  forgery  of  a  draft  or  check  and  the 
sentence  is  18  months,  come  hell  or  high  water  the  sentence  is  18 
months. 

Along  comes  a  man,  and  he  has  been  a  diligent  and  honest  citizen. 
He  runs  out  of  his  worldly  means,  his  job  and  any  income  what- 
soever. He  has  eight  kids  at  home  that  are  very,  very  hungry  and 
for  the  first  time  in  his  life  he  does  something  wrong  because  he  felt 
that  the  laws  of  the  country  could  be  violated  just  this  once  so  he 
could  feed  his  kids. 

That  judge,  when  the  man  is  brought  before  him,  says,  "Sorry 
mister,  I  have  a  system  here  where  I  give  18  months  to  anybody 
and  everybody."  The  man  will  then  say,  "Yes,  but  I  have  a  job  and 
I  am  sorry,  and  I  did  it  under  these  circumstances."  Yet  the  judge 
will  say  sorry,  there  is  a  pattern.  Under  the  present  system  there  is 
no  way  that  sentence  can  be  appealed  and  reviewed. 

Do  you  want  it  reviewed,  or  do  you  not? 

Judge  Nearer.  I  respectfully  differ,  if  I  may  take  advantage  of 
your  statement  of  the  facts. 

If  the  judge  did  say  I  do  not  care  about  all  these  other  factors, 
I  have  a  rule  here,  anyone  who  steals  or  forges  or  utters  a  govern- 
ment check  is  going  to  get  18  months.  Our  second  circuit  has  already 
held  that  that  is  the  type  of  sentence  they  review  as  a  matter  of  law. 
As  a  matter  of  law  it  is  improper  for  a  sentencing  juds^e  to  adopt  his 
own  arbitrary  rule  of  sentence  for  a  given  type  of  case,  because 
the  rule  of  sentencing  is  that  you  must  take  into  account  the  in- 
dividual factors.  You  cannot  say,  as  some  judges  did,  I  know,  every 
draft  evader  gets  2  years,  period. 

Senator  Hruska.  That  was  the  case  in  the  eighth  circuit,  where 
there  developed  a  kind  of  a  pattern  for  draft  evasion  cases,  and  it 
created  a  great  deal  of  difficulty.  The  circuit  court  did  deal  with  it, 
and  verj^  effectively. 

That  is  one  type  of  case  that  would  be  easier  to  meet  than  the 
other  point  that  I  seek  to  make. 

Judge  Neaher.  I  understand  that  does  not  answer  all  the  objec- 
tions you  raised.  I  am  simply  pointing  out  that  considering  the  facts, 
what  would  open  up  here  is  this,  I  suppose  90  percent  of  our  criminal 
cases,  somewhere  between  80  and  90  percent  anyway,  of  our  criminal 
cases,  are  plea  cases — so  that  the  only  litigated  issue  then,  is  the 
sentence  that  was  imposed. 
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Of  course,  at  the  present  time,  seeing  the  statistics  of  appellate 
court  caseloads,  both  civil  and  criminal,  a  tremendous  burden  would 
be  thrown  on  the  courts  of  appeal. 

Senator  Hruska.  Should  we  ration  justice? 

Judge  Neaiier.  I  am  not  suggesting  that.  Touche,  Senator. 

Senator  Hruska.  This  is  the  only  phase  of  our  judicial  process 
which  is  not  subject  to  review.  In  fact,  we  are  the  only  civilized 
Nation  that  does  not  extend  review — not  preview,  review — of  the 
amount  of  the  sentence,  and  that  is  kind  of  liard  for  some  of  us 
to  accept. 

Judge  Neaher.  I  understand  that,  Senator.  That  is  why  I  am 
on  3'our  side  on  the  basic  principle  of  appellate  review.  My  ])oint  is, 
I  indicated,  the  more  practical  one  of  how  do  we  deal  with  what  will 
probably  turn  out  to  be  an  automatic  appeal  in  practically  every 
case?  I  would  say  there  is  not  a  convicted  defendant  who  does  not 
feel,  perhaps,  that  he  did  get  a  raw  deal,  even  though  it  is  the  right 
deal.  That  is  somewhat  of  a  problem  in  a  district,  or  indeed  in  a 
circuit  such  as  ours,  in  the  second  circuit,  where  we  have  such  a 
tremendous  criminal  caseload.  As  I  pointed  out,  we  alone  in  the 
eastern  district,  as  of  the  latest  statistics,  have  over  1,000  pending 
criminal  cases,  more  than  even  our  gigantic  neighbor  the  southern 
district  of  New  York  has. 

Now,  of  course  it  does  not  affect  the  district  judges.  I  am  thinking 
of  the  appellate  judges  there,  who  are  thoroughly  overburdened. 

Senator  Hruska.  It  is  felt  that  as  this  proceeding  would  develop, 
and  with  the  passage  of  time  the  courts  would  develop  an  attitude 
toward  it  and  a  way  of  dealing  with  it  and  reducing  it  to  practical- 
ity in  a  very  workable  form.  If  there  is  such  a  flow  of  appeals  tliat 
are  purely  dilatory  and  without  substance,  the  kind  that  we  find 
reaching  the  Supreme  Court,  for  example,  in  terms  of  thousands  per 
year — just  as  a  matter  of  form  you  apply  for  a  writ  of  certiorari — if 
that  would  develop,  the  Congress  is  still  going  to  be  in  business 
presumably,  and  they  can  say  all  right,  it  will  apply  to  those  2 
yeais  or  more,  3  years  or  more.  But  we  would  like,  some  of  us  would 
very  much  like  to  overcome  the  backward  status  of  this  Nation,  the 
only  civilized  country  in  the  world  that  grants  an  appeal  on  every 
case  other  than  this. 

We  respect  each  other's  positions.  I  respect  you  for  yours. 

Judge  Neaher.  You  have  won  me  over  on  the  question  of  appellate 
review. 

I  believe  that  covers  my  three  practical  points,  and  I  shall  take 
another  look  at  chapter  36,  on  the  question  of  the  Youth  Corrections 
Act,  and  perhaps  state  my  views  in  an  additional  letter  to  you  or 
coimsel  if  I  have  any  different  views. 

[The  prepared  statement  of  Hon.  Edward  K.  Neaher  follows:] 

Pkepahed  Statement  of  Edward  R.  Neaher 

I  thank  the  Subcommittee  for  this  opportunity  to  comment  upon  the  sen- 
tencing provisions  of  the  Bill  S.  1,  which  proposes  to  codify,  revise  and  reform 
Title  18  of  the  United  States  Code.  Although  I  am  a  member  of  the  Second 
Circuit  Committee  on  Sentencing  Practices,  the  views  I  express  are  entirely 
my  own.  I  have,  however,  discussed  them  with  my  colleagues  on  the  Bench  in 
the  Eastern  District,  and  my  views  reflect  that  discussion.  It  might  be  appro- 
priate to  note  in  this  connection  that  the  Eastern  District  of  New  York,  as 
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of  Uie  time  of  tlie  1970  census,  embraced  a  population  in  excess  of  71/2  million 
lieople.  That  number  has  undoubtedly  increased  in  the  past  five  years.  This 
large  and  growing  population  inevitably  contributes  to  the  substantial  in- 
crease in  the  filing  of  criminal  cases  in  our  district.  According  to  the  latest 
report  of  the  Director  of  the  Administrative  Office  of  the  United  States  Courts, 
released  at  the  March  1975  meeting  of  the  Judicial  Conference  of  the  United 
States,  the  Eastern  District  of  New  York  was  third  in  the  nation  in  criminal 
cases  pending  December  31,  1974.  The  first  and  second  were  respectively  the 
Southern  and  Central  Districts  of  California.  The  judges  of  our  district  there- 
fore do  have  considerable  practical  experience  in  sentencing.  My  comments 
grow  out  of  that  experience  and  are  focused  upon  the  three  points  which 
follow. 

1.    SUSPENSION    OR    DELAY    OF    EXECUTION    OF    SENTENCE 

Section  2104(a)  provides  that  a  term  of  probation  commences  on  the  day 
it  is  imposed  "unless  otherwise  ordered."  The  last  clause  recognizes  the  tra- 
ditional power  exercised  by  sentencing  courts  to  suspend  or  delay  the  execu- 
tion of  a  sentence.  There  appears  to  be  no  comparable  expression  of  the  court's 
authority  in  Chapter  23,  which  provides  for  terms  of  imprisonment.  While 
§2305(a)  states  the  time  when  a  sentence  to  a  term  of  imprisonment  com- 
mences, it  does  so  only  in  terms  of  the  date  the  defendant  is  received  in 
custody.  Ordinarily,  a  defendant  is  required  to  surrender  immediately  after 
sentence  to  the  custody  of  the  United  States  Marshal  for  transportation  to 
prison  unless  he  is  continued  on  bail  pending  an  appeal  or  surrender  is  stayed 
for  other  reasons. 

Under  present  practice,  the  court  may  delay  the  date  of  surrender  for 
reasons  which  require  such  consideration,  such  as  illness  in  the  defendant's 
family,  an  impending  wedding  of  a  son  or  daughter,  or  other  humane  con- 
siderations. While  it  may  not  be  the  intention  of  S.  1  to  interfere  with  the 
court's  discretion  in  this  regard.  I  note  that  the  Probation  Committee  of  the 
Judicial  Conference  of  the  United  States  recommended  that  a  prior  version  of 
S.  1  be  redrafted  "to  provide  that  the  court  may  suspend  or  delay  the  execu- 
tion of  a  sentence  to  imprisonment."  I  am  in  accord  with  that  suggestion  and 
recommend  that  §  2305(a)  be  revised  in  parallel  with  §  2104(a),  relating  to 
probation. 

There  is  an  additional  reason  for  continuing  such  authority  in  sentencing 
courts,  even  when  a  defendant  is  placed  on  probation.  I  recognize  that  S.  1 
adopts  the  basic  proposal  of  the  National  Commission  that  probation  be  treated 
as  a  sentencing  alternative  rather  than  as  the  "suspension"  of  some  other 
sentence.  I  am  in  strong  accord  with  that  philosophy.  But  I  reflect  the  views 
of  my  fellow  judges  in  the  P^astern  District  who  believe  there  are  times 
when  the  threat  of  a  suspended  specfic  term  of  imprisonment  hanging  over  the 
head  of  a  defendant,  in  the  event  he  violates  a  condition  of  his  probation, 
is  a  strong  deterrent  to  his  straying  from  the  path  of  good  conduct.  Not 
infrequently,  therefore,  sentences  in  our  district  specify  that  the  defendant 
shall  be  sentenced  to  a  term  of  years  of  imprisonment,  execution  of  the  sen- 
tence to  be  suspended  during  a  period  of  probation. 

I  understand  that  the  National  Commission  urges  that  judges  first  con- 
sider probation  as  a  positive  sentencing  alternative  before  thinking  about 
imprisonment.  The  treatment  of  sentencing  in  S.  1  certainly  reflects  this,  and 
as  I  have  indicated.  I  am  in  strong  accord  with  that  idea.  But  I  believe 
that  approach  wall  not  be  subverted  by  permitting  judges  to  continue  the 
present   practice,   even   when   they   impose   a   sentence  of  probation. 

I  note  that  under  §  2103(a)  it  is  provided  that  the  court  impose  as  a  manda- 
tory condition  the  requirement  that  the  defendant  not  commit  another  federal,. 
State  or  local  crime  during  the  period  of  probation.  I  believe  that  condition 
will  have  more  meaningful  effect  if  coupled  with  a  specific  term  of  im- 
prisonment to  take  effect  if  tlie  defendant  violates  such  a  condition.  I  recom- 
mend, therefore,  that  §2103 (a)  be  amended  to  provide  that  the  court  may 
also  provide  that  a  specified  term  of  imprisonment  shall  take  effect  upon  the 
violation  of  the  mandatory  condition.  This,  of  course,  is  not  intended  to  dis- 
pense with  the  revocation  hearing  provided  in  §2105.  As  I  have  indicated,  it 
is  simply  an  attempt  to  provide  a  probated  defendant  with  an  additional  in- 
centive to  keep  out  of  trouble. 
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2.    OMISSION    OF    TOUTH    CORRECTION    ACT 

Present  Title  18,  United  States  Code,  contains  in  Chapter  402  the  provisions 
of  the  Federal  Youth  Correction  Act,  §§5006,  et  seq.  Sentencing  of  youthful 
offenders  and  young  adult  offenders  under  that  Act  is  a  frequent  occurrerkce 
in  our  district.  Youthful  offenders  range  in  age  from  18  to  22 ;  young  adult 
offenders  from  22  to  26  years  old.  There  are  statistics  showing  that  those  two 
age  groups  account  for  a  large,  if  not  the  major  percentage  of  crime  com- 
mitted in  our  district  and  State,  and  quite  possibly  in  the  nation  as  a  whole. 
The  purpose  of  the  Youth  Correction  Act,  as  I  have  no  doubt  you  are  well 
aware,  was  to  provide  a  special  kind  of  correctional  treatment  for  offenders 
in  those  age  categories.  Where  it  was  felt  that  incarceration  was  necessary, 
special  youth  correction  centers  have  been  provided  to  insure  that  contact 
with  older,  hardened  offenders  would  be  avoided.  Moreover,  a  young  defend- 
ant sentenced  under  that  Act,  whether  to  commitment  or  probation,  could  look 
forward  to  the  possibility  that  if  he  successfully  completed  the  program,  he 
•could  apply  for  a  certificate  which  would  automatically  erase  his  conviction. 

I  note  that  the  Youth  Correction  Act  provision.s  are  not  part  of  y.  1.  I 
understand  that  this  resulted  from  the  view  of  the  National  Commission 
that  such  provisions  were  unnecessary,  since  the  sentencing  court  would  be 
■empowered  to  recommend  that  a  young  offender  be  committed  to  special  fa- 
cilities to  be  maintained  by  the  Bureau  of  Prisons.  The  National  Commission 
in  its  proposed  Federal  Code,  however,  made  specific  provision  in  §3203  for 
youth  offenders,  which  it  specified  as  those  under  the  age  of  22  at  the  time  of 
conviction.  I  find  no  equivalent  provision  in  S.  1.  Moreover,  I  note  that  the 
Probation  Committee  of  the  United  States  Judicial  Conference  recommended 
that  the  22-year  age  limit  of  the  National  Commission  be  changed  to  26  years, 
v.hich  conforms  to  the  present  Youth  Correction  Act  provision  for  "young 
adult  offenders." 

S.  1  contains  a  complete  section  on  the  treatment  of  juvenile  offenders 
under  the  age  of  18.  It  also  provides  in  §3808  for  the  expungement  of  criminal 
conviction  records  in  the  case  of  persons  who  have  been  found  guilty  of  pos- 
sessing drugs.  There  are  no  comparable  provisions  for  those  between  the  ages 
of  18  and  22  in  S.  1.  I  have  sentenced  many  youthful  and  young  adult  offenders 
who  have  been  involved  in  the  importation  of  drugs.  Many  of  them  had  had 
no  prior  criminal  record  and  it  would  appear  that  while  on  trips  abroad 
they  acted  inpulsively  in  stuffing  marijuana  or  hashish  into  their  suitcases 
when  they  were  returning  to  the  United  States.  Y"et  they  had  to  be  charged 
with  a  felony.  When  such  convicted  persons  have  successfully  completed  a 
period  of  correctional  treatment,  it  would  seem  to  me  tragic  to  have  them 
stigmatized  for  the  rest  of  their  lives  by  a  criminal  record  acquired  under 
•  such  circumstances.  I  therefore  recommend  that  the  Committee  consider  some 
form  of  special  treatment  for  young  offenders  and  for  expungement  of  records 
upon  successful  completion  as  provided  in  the  present  Youth  Correction  Act. 

3.   APPELLATE   REVIEW    OF   SENTENCES 

Section  2005  of  S.  1  provides  for  appellate  review  of  sentences  imposed  by 
tlie  district  courts.  I  have  no  doubt  the  Committee  is  aware  of  the  divergence 
of  opinion  among  judges,  both  trial  and  appellate,  as  to  the  need  or  desira- 
bility of  such  review. 

In  our  Eastern  District,  we  have  what  I  call  a  form  of  pre-review  of  sen- 
tences before  they  are  imposed.  I  refer  to  our  sentencing  panel  procedure, 
sometimes  called  "coUegial  sentencing."  Briefly  dcf'cribed,  the  sentencing  judse 
sits  down  with  two  fellow  judges  designated  to  act  as  conferring  judges  for 
a  particular  month.  The  three  judges  review  the  same  presentence  report  and 
the  two  conferring  judges  each  fill  out  a  form  stating  their  respective  recom- 
mended sentence.  At  the  time  of  the  panel  conference,  the  three  judges  dis- 
cn.'ss  the  recommendations  and  the  sentencing  judge  considers  them  prior  to 
the  imposition  of  sentence.  Of  course,  the  conferring  judges  do  not  see  the 
defendant  and  have  no  opportunity  to  hear  what  he  may  have  to  say  in  miti- 
gation of  sentence  or  otherwise  at  the  time  it  is  imposed. 

The  chief  advantage  of  the  collegial  method  is  that  the  resulting  sentence 
inevitably  has  to  take  into  account  the  views  of  the  two  other  judges  as  to 
an  appropriate  sentence.  A  study  of  the  results  of  such  conferences  over  an 
extended  period  of  time  was  made  by  the  Federal  Judicial  Center.  It  was  the 
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conclusion  of  that  study  that  in  approximately  60%  of  the  sentences  imposed, 
tliere  was  substantial  uniformity  on  the  type  of  sentence  imposed.  Of  course, 
that  means  that  in  40%  there  probably  was  disparity,  or  to  put  it  another 
way,  lack  of  uniformity.  Nonetheless,  as  Dean  Goldstein  of  the  Yale  Law 
School  recently  noted  at  our  Second  Circuit  Sentencing  Institute  two  years 
ago,  excesses  are  minimized  and  judges  tend  to  reduce  the  extremes  of  their 
sentencing  disparities  by  coUegial  sentencing. 

To  return  to  appellate  review  as  provided  for  in  S.  1,  I  would  readily 
acknowledge  that  sentence  preview  is  not  the  same  as  sentence  review. 
Obviously,  there  are  many  districts  in  the  United  States  where  it  would  be 
impossibie  to  assemble  three  judges  to  sit  down  and  discuss  some  sentence. 
I  am  in  favor  of  appellate  review  to  insure  a  means  of  correcting  excessive 
sentences  but  am  in  accord  with  the  suggestion  made  by  the  Committee  on 
the  Administration  of  the  Criminal  Law  of  the  United  States  Judicial  Con- 
ference. The  leading  point  in  that  suggestion  is  that  three  years  imprisonment 
be  the  minimum  appealable  sentence.  As  I  read  S.  1,  in  the  form  in  which  it 
came  to  me,  an  appeal  would  be  permitted  for  a  prison  sentence  of  one  year 
and  a  day.  While  all  things  are  relative,  I  cannot  view  such  a  sentence  so 
extreme  as  to  require  appellate  review.  I  would  respectfully  urge  the  three 
year  limitation  recommended  by  the  Judicial  Conference  Committee. 


Senator  IIruska.  Returning  to  sentencing,  as  one  does  say  that  in 
order  to  be  appealable,  that  is  subject  to  review,  the  sentence  must 
be  at  least  one-fifth  of  the  maximum  before  review  is  in  order.  If 
it  is  less  than  that,  then  there  is  no  condition.  So  there  is  some  pro- 
tection there.  It  was  for  that  purpose. 

I  would  like  to  keep  down  the  volume  if  it  threatens  to  be  over- 
whelming. That  is  inserted  for  that  purpose. 

Thank  you  very  much  for  coming.  Your  Honor. 

Judge  Neaher.  I  appreciate  the  opportunity. 

Senator  Hruska.  Our  next  witness  is  also  one  who  has  appeared 
before  us  before,  Jack  C.  Landau.  He  is  with  the  Reporters'  Com- 
mittee for  Freedom  of  the  Press.  His  byline  is  well  known  in  larger 
circles.  We  welcome  you  once  again  for  coming  before  us. 

Mr.  Landau.  We  have  a  rather  long  statement  that  we  have  sub- 
mitted for  the  record. 

^  Senator  Hruska.  We  have  your  statement,  and  it  will  be  printed 
in  the  record.  I  know  it  is  going  to  be  useful  because  your  previous 
analysis  was  very  good,  historically,  as  well  as  for  current  applica- 
tion. Can  you  highlight  it  for  us?  We  have  a  meeting  of  the  full 
committee  at  10  :30,  so  we  are  going  to  have  to  hurry  along  here.  We 
want  you  to  have  plenty  of  chance. 

STATEMENT  OF  JACK  C.  LANDAU,  REPORTERS  COMMITTEE  FOR 
FREEDOM  OF  THE  PRESS 

Mr.  Landau.  I  would  like  to  point  out  that  INIr.  Fred  Graham 
and  I,  who  worked  on  this,  both  wanted  to  appear,  but  Mr.  Graham 
is  covering  the  Connally  trial  and,  unfortunately,  for  this  appear- 
ance, the  judge  is  giving  his  directions  to  the  jury  right  now,  so  Mr. 
Graham  was  not  able  to  come. 

I  think.  Senator,  we  are  back  this  year  with  the  same  complaints 
Ave  made  to  you  last  year  that  S.  1  is  not  substantially  different  than 
S.  1400,  but  if  it  is  put  into  law  in  its  current  form,  it  is  going  to 
severely  restrict  the  current  ability  of  the  public  to  learn  about 
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Government  policymaking  decisions,  Government  reports,  and  even 
Government  crime  by  establishing  these  new  types  of  crimnial  cen- 
sorship, .on  -11 

Of  course,  we  are  most  concerned  specifically  with  the  receiving 
of  stolen  property,  theft,  and  fraud  provisions  that  automatically 
make  a  news  reporter  criminally  liable  for  obtaining  or  publishing 
any  Government  information  without  the  official  approval  of  the 
Government. 

The  second  provision  is  one 

Mr.  RoTHSTEiN.  Excuse  me,  could  you  identify  the  sections? 

Mr.  Landau.  Yes.  One  would  be  the  net  that  was  established  by 
sections  1301,  1731,  1733,  1734,  and  1523. 

Senator  Hruska.  May  I  suggest  that  you  said  "any  disclosure  of 
information;"  that  is  not  what  section  1301  says.  Read  the  language 
of  the  first  sentence. 

Mr.  Landau.  Yes,  sir.  "A  person  is  guilty  of  an  offense  if  he 
intentionally  obstructs,  impairs,  or  perverts  a  Government  function 
by  defrauding  the  Government  in  any  manner." 

Senator  Hkuska.  That  is  far  from  "any  information."  It  has  to  be 
something  that  defrauds  the  Government,  and  it  has  to  obstruct  or 
impair  the  Government.  Do  we  want  Government  employees  to  pro- 
ceed with  anything  and  everything  they  want  to  do,  including  de- 
frauding our  Government,  obstructing  and  impairing  Government 
functions  ? 

We  thought  the  committee  touched  a  good  nerve  here. 

Mr.  Landau.  Well,  sir,  in  the  Ellsberg  prosecution,  as  you  may 
remember,  Mr.  Ellsberg  was  indicted  on  charges  of  defrauding  the 
Government,  which  was  basically  the  same. 

Senator  Hruska.  There  was  no  statute  to  cover  that,  so  he  was  left 
free. 

Mr.  Landau.  I  believe  he  was  left  free  because  of  that  incident. 

Senator  Hruska.  There  was  another  reason  why  he  went  free,  but 
there  is  no  statute  now  that  is  comparable  to  section  1301. 

Mr.  Landau.  He  was  indicted  under  a  fraud  statute,  and  let  me 
read  to  you  the  Government's  trial  brief  in  the  Ellsberg  case.  This 
is  from  the  Justice  Department  trial  brief  in  the  Ellsberg  case : 

Both  the  documents — that  is  the  Pentajjon  papers — and  their  contents  are  the 
property  of  the  United  States  and  remain  its  property  until  they  are  released  by 
the  Government.  The  content  of  such  documents  is  itself  Government  property 
apart  from  the  Government's  ownership  of  the  sheets  of  paper.  To  be  convicted 
of  i-eceiving  stolen  property  it  only  need  be  shown  that  the  defendant  obtained 
possession  of  or  some  measure  of  control  over  the  property. 

They  alleged  in  the  indictment,  the  fraud  section  of  the  indict- 
ment— unfortunately,  I  did  not  bring  the  whole  indictment  with 
me — that  he  defrauded  the  Government  out  of  its  powers  to  control 
the  release  of  this  information,  and  this  is  a  very  old  line  of  cases 
that  go  all  the  way  back  to  Haas  v.  Elnhe}  Mr.  Hass  was  indicted 
in  1910  for  defrauding  the  Government  of  its  poAver  to  release  this 
information.  This  is  not  a  new  concept  that  the  Justice  Department 
has  come  up  with.  We  find  it  incorporated  here  in  such  a  way  that  it 
authorizes  a  blanket  prosecution  anytime  the  Govornment  decides 
to  waive  its  clause  by  saying  to  the  newspaper,  that  is  our  infor- 

»  216  U.S.  462  (1910). 
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ination  and  you  cannot  publish  it  without  our  approvaL  You  are 
defrauding  lis  of  our  rights  to  release  Government  information. 

Senator  Hruska.  You  indicated  that  there  are  other  sections  be- 
sides 1301  bearing  on  this  point.  If  so,  what  are  they? 

Mr.  Laxdau.  1731  is  a  theft  provision  that  incorporates  this  same 
doctrine.  You  are  receiving  our  property  that  was  taken  from  us 
without  authorization. 

Senator  Hruska.  Our  property  that  defrauds  us? 

]Mr.  Laxdau.  That  is  right,  the  Government.  Receiving  stolen 
property  is  in  the  same  concept.  You  are  receiving  property  that 
has  been  taken  from  us  without  authorization. 

Senator  Hruska.  What  other  section  are  you  referring  to? 

Mr.  Laxdau.  That  is  section  1733,  sir. 

Senator  Hruska.  You  take  exception  to  that  because  of  its  un- 
limited scope,  is  that  correct? 

Mr.  Laxdau.  Yes,  sir.  We  take  exception  to  it  because  the  entire 
thrust  of  the  Ellsberg  prosection  rests  on  the  assumption  that  this 
is  Government  property,  and  the  definition  of  Government  property 
in  the  new  act,  in  S.  1,  wliiie  it  has  been  changed  a  little  bit  from 
S.  1400,  still  permits  a  prosecution  for  Government  property  without 
any  monetary  value.  That  is  clearly  designed  to  be  information,  sir. 

Senator  Hruska.  In  order  to  make  this  colloquy  meaningful,  let 
the  record  show  at  this  point  the  text  of  S.  1,  section  1733,  entitled, 
"Receiving  Stolen  Property,"  and  subsections  (a)  and  (b)  of  that 
section. 

[The  information  referred  to  follows :] 

Section  1733.  Receiving  Stolen  Pboperty 

(a)  Offense. — A  person  is  guilty  of  an  offense  if  he  buys,  receives,  possesses, 
or  obtains  control  of  property  of  another  that  has  been  stolen. 

(h)  AflBrmative  Defense. — It  is  an  affirmative  defense  to  a  prosecution  under 
this  section  that  the  defendant  bought,  received,  possessed,  or  obtained  con- 
trol of  the  property  with  intent  to  report  the  matter  to  an  appropriate  law 
enforcement  officer  or  to  the  owner  of  the  property. 

Senator  Hruska.  Very  well,  what  other  section  have  you  had  in 
mind  ? 

Mr.  Landau.  The  six  sections  that  I  cited  to  you  are,  sir,  the  sec- 
tions which  would  recodify  the  law  in  such  a  way  as  to  permit 
the  Government  under  various  provisions,  fraud,  theft,  receiving 
stolen  property,  executing  fraudulent  scheme,  and  the  new  provision, 
intercepting  correspondence,  wliich  would  permit  the  Government 
to  prosecute  a  newspaper  reporter  for  receiving  Government  infor- 
mation right  on  its  face. 

Senator  Hruska.  Their  is  another  section,  however 

Mr.  Laxdau.  We  know  wliat  it  was  designed  to  do;  obviously, 
it  was  designed  to  stop  people  from  receiving  stolen  jeeps  and  otlier 
tangible  Government  property  of  some  value  to  the  Government, 
but  we  have  to  live  with  a  document  the  Justice  Department  has 
evolved  in  the  EUsherg  case,  which  it  has  not  repudiated,  as  far  as  we 
know,  and  that  doctrine  is  that  the  Government  owns  its  own 
information,  therefore,  may  prosecute  people  for  obtaining  it. 

Senator  Hruska.  Of  course,  there  is  a  more  specific  section  on 
the  subject,  section  1124,  where  the  offense  is — and  I  will  let  the  record 
show  the  text  of  section  1121,  subsection  (a) . 

54-39S — 75 2 
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ITlie  information  referred  to  follows:] 

Section  1124.  Disclosing  Classified  Information 

(a)  Offense.— A  person  is  guilty  of  an  offense,  if,  being  or  having  been  in 
authorized  possession  or  control  of  classified  information,  or  having  obtained 
such  information  as  a  result  of  his  being  or  having  been  a  federal  public 
servant,  he  communicates  such  information  to  a  person  who  is  not  authorized 
to  receive  it. 

Senator  Hruska.  There  the  penalty  is  visited  upon  the  person  who 
communicates  the  information  of  the  defined  nature  to  a  person 
who  was  not  authorized  to  receive  it,  but  the  person  who  receives 
it  is  not  within  that  function. 

Mr.  Landau.  That  is  the  second  area,  that  is  the  national  security 
area,  and  I  believe  that  that  section  also  permits  a  blanket  criminal 
prosecution  for  receiving  national  security 

Senator  Hruska.  You  would  have  to  point  to  the  exact  language 
on  that  point  because  tliat  is  not  my  recollection  of  it,  and  I  par- 
ticipated in  writing  the  section. 

Mr.  Landau,  Perhaps,  we  can  discuss  that,  sir,  for  a  moment.  "A 
person  is  guilty  of  an  offense  if,  knowing  that  national  defense 
information  may  be  used  to  the  prejudice  or  safety  or  interest  of 
the  United  States 

Senator  Hruska.  What  section  is  that? 

Mr.  Landau.  Section  1122;  "or  to  the  advantage  of  a  foreign 
power,  he  conmiunicates  such  information  to  a  person  he  knows  is 
not  authorized  to  receive  it."  Therefore,  a  news  reporter  may  be 
prosecuted  for  publishing  national  defense  information  if  he  reason- 
ably knows  that  the  information  may  be  used  to  the  prejudice  of  the 
United  States  or  to  the  advantage  of  a  foreign  power.  I  think  that 
it  is  fairly  well  known  in  relations  between  the  United  States  and 
hostile  powers,  sir,  that  virtually  any  information  from  the  State 
Department  or  Defense  Department  that  is  embarrassing  to  the 
United  States  politically  will  certainly  be  used  by  a  foreign  power  in 
such  a  way  which  is  prejudicial  to  the  interests  of  the  United  States. 

Senator  Hruska.  Section  1122,  the  text  can  appear  also  at  this 
point  in  the  record. 

[The  information  referred  to  follows :] 

Section  1122.  Disclosing  National  Defense  Information 

(a)  Offense. — A  person  is  guilty  of  an  offense  if,  knovping  that  national  de- 
fense information  could  be  used  to  the  prejudice  of  the  safety  or  interest  of 
the  United  States,  or  to  the  advantage  of  a  foreign  power,  he  communicates 
such  information  to  a  person  who  he  knows  is  not  authorized  to  receive  it. 

Senator  Hruska.  Two  points  can  be  made.  Item  one :  violation  of 
that  subsection  is  only  against  the  person  who  discloses  the  informa- 
tion. Item  two :  it  relates  to  national  defense  information.  Since  the 
Hrst  duty  of  a  nation  is  to  survive,  we  do  not  like  to  see  national 
defense  information  broadcast  indiscriminately,  freely  and  fully.  We 
like  to  define  what  national  defense  information  is  and  keep  it  classi- 
fied. We  believe  that  is  a  pretty  good  section. 

Mr.  Landau.  Well,  sir,  as  to  your  first  point.  TMien  a  newspaper 
publislies  the  information,  it  is  disclosing.  This  is  not  directed  at 
just  the  GoA'ernment  employee.  There  is  no  limitation  in  section 
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1122  on  just  a  Government  employee.  It  says,  person,  he  is  guilty. 
Second,  on  the  definition  of  national  security,  sir,  the  definition  in 
the  statute  is : 

*  *  *  military  capability  of  the  United  States  or  an  associated  nation,  mili- 
tary planning  or  operations  of  the  United  States,  military  commimications  of 
the  United  States,  military  installations  of  the  United  States,  military  weap- 
onry, weaponry  development,  or  weaponry  research  of  the  United  States, 
intelligence  operations  activities,  plans,  estimates,  analyses,  sources,  or  methods 
of  the  United  States,  intelligence  with  regard  to  a  foreign  power. 

As  Senator  Hart  pointed  out  to  Mr.  Maroney  in  last  year's  hear- 
ing, sir,  tliere  is  not  a  storj^  that  appears  in  a  newspaper  any  day 
out  of  the  Defense  Department  nor  State  Department  that  would  not 
fall  under  this  definition. 

Senator  Hruska.  I  just  consulted  the  staff  here,  and  I  am  informed 
that  it  is  a  virtual  repetition  of  what  we  have  now  in  the  present 
statutes,  together  v/hich  some  modification  which  were  drafted  into 
it  as  a  result  of  Supreme  Court  decisions.  We  would  like  to  stand  b}' 
that,  because  the  burden  is  certainly  on  those  Avho  challenge  it 
to  show  us  that  it  has  not  served  us  well. 

Mr.  Landau.  Under  the  existing  espionage  statute,  whicli  is  the 
one  I  tliink  that  staff  may  be  referring  to,  ''it  is  a  crime  to  obtain 
defense  information  with  intent  or  reason  to  believe  that  the  infor- 
mation is  to  be  used  to  the  injury  of  the  United  States." 

Senator  Hruska.  In  the  present  statute? 

Mr.  Landau.  You  must  intend  to  injure  the  United  States.  You 
must  intend  to  aid  a  foreign  power.  There  is  no  intent  in  the 
new  statute.  It  says,  "may  be  used  to  the  prejudice."  Therefore,  for 
example,  when  the  New  York  Times  published  the  Pentagon  papers, 
the  Justice  Department  could  not  have  said  at  that  point  that  the 
New  York  Times  intended  to  harm  the  United  States.  The  New 
York  Times  thought  it  was  helping  the  United  States  by  publish- 
ing that  information.  But  under  the  existing  statute,  all  the  Jus- 
tice Department  has  to  show  is  that  some  third  party  will  use  that 
information  in  a  way  that  is  prejudicial  to  the  United  States. 

Senator  Hruska.  What  number  did  you  say  that  section  was  ? 

Mr.  Landau.  You  asked  me  to  compare  the  existing  statute,  18 
U.S.C.  793,  which  is  the  existing  espionage  statute,  with  the  recodi- 
fication proposal  in  S-1,  sir. 

Senator  Hruska.  That  is  the  one  oriented  to  intent? 

Mr.  Landau.  Yes.  S-1  would  eliminate  the  intent  to  injure,  and 
replace  it  with  very  vague  language  which  says,  "may  be  used  to  the 
prejudice  of." 

Senator  Hruska.  Section  1122,  of  course,  reads  this  way:  "A  per- 
son is  guilty  of  an  offense  if,  knowing  that  the  information  may  be 
used  to  the  prejudice  or  safety"  of  the  country — knowing  is  sub- 
stituted for  intent.  We  will  make  note,  however,  of  your  point,  and 
we  will  recanvass  it. 

Mr.  Landau.  As  I  say,  I  think  there  is  a  clear  difference  between 
publishing  something  that  you  tliink  may  help  the  public  of  the 
United  States  to  know  about  it,  on  the  one  hand,  and  not  intending 
to  harm  the  LTnited  States,  which  is  under  the  current  statute.  But 
on  the  other  hand,  publishing  something  where  you  reasonably  know 
that  some  foreign  power  is  going  to  use  it  for  political  purposes 
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to  injure  the  United  States,  and  it  is  not  an  offense  that  you  in- 
tended to  harm  the  national  interest. 

Senator  Hruska,  The  reason  that  we  put  knowing  in  S-1,  is  that 
the  present  statute  does  not  say  with  intent  to  be  used  to  the  injury 
of  tlie  United  States.  What  it  says  in  its  full  text  is  this:  "tliat  it 
will  be  used  with  intent  or  reason  to  believe  that  the  information  is 
to  be  used  to  the  injury  of  the  United  States."  We  eliminated  in- 
tent, but  put  reason  to  believe  in  its  place.  I  believe  that  if  somebody, 
as  a  newspaper  reporter  or  as  a  citizen,  would  want  to  put  it  in  the 
newspaper  or  on  a  billboard,  that  they  have  broken  the  Code  of  the 
United  States — and  here  is  the  key  to  it — by  publishing  that.  There 
is  reason  to  believe,  in  the  mind  of  any  reasonable  person,  that  that 
is  done  with  injury  to  the  public  interest.  It  is  that  kind  of  a  thing 
that  we  get  into. 

Mr.  Landau.  Now,  sir,  I  believe  you  referred  earlier  to  section 
1124,  which  does  have  the  exculpatory  provision  in  it. 

Senator  Hruska.  I  was  reading  from  section  793,  that  applies  to 
national  defense.  That  is  right. 

Mr.  Landau.  There  is  section  1123,  which  follows  in  this  section, 
which  says: 

A  person  is  guilty  of  an  offense  if,  being  in  unauthorized  possession  or 
control  of  national  defense  information,  he  engages  in  conduct  that  causes 
its  communication  to  another  person,  who  is  not  authorized  to  receive  it, 
or  fails  to  deliver  it  promptly  to  a  proper  Federal  oflScial,  who  is  entitled 
to  receive  it. 

Here  we  have  one  more  step  down  the  line.  Here  there  is  not  even 
the  maybe  prejudiced  to  the  interest  of  the  United  States. 

Senator  Hruska.  That  is  right.  To  whom  is  it  directed?  Is  it  di- 
rected to  the  newspaper,  or  to  the  disloyal  ? 

Mr.  Landau.  1123  is  directed  to  every  person.  A  person  is  guilty  of 
an  offense  if,  being  in  an  unauthorized  possession  or  control  of  na- 
tional defense  information  "  *  *  —Mr.  Hirsh,  for  example,  on  the 
CIA —  ...  he  engages  in  conduct  that  causes  its  communication  to 
another  person.  In  our  language,  he  publishes  it.  Or,  he  fails  to  de- 
liver it  promptly — I  assume  there  they  even  ask  for  his  notes,  and 
say,  give  us  back  our  information.  There  is  not  any  exculpatory 
provision  in  1123.  There  is  in  1124. 

Senator  Hruska.  Very  well.  Your  point  is  noted,  and  again,  we 
will  recarivass  that.  We  thank  you  for  your  suggestion. 

Mr.  Landau.  Would  it  be  improper.  Senator,  to  suggest  perhaps 
that  CongrCvSS,  in  some  way  in  this  legislation,  not  permit  any  crimi- 
nal pi'osecution  against  the  news  media  for  obtaining  government  in- 
formation, unless  they  conform  to  what  is  the  existing  doctrine  in 
Near  v.  Minnesota^  and  the  Pentagon  Papers  case;  that  there  be  a 
clear  and  present  danger,  or  a  direct,  immediate  or  irrevocable 
danger  of  national  security,  I  think  that  most  people  would  agree 
that  the  criminal  law  is,  as  a  deterrent,  as  much  of  a  prior  restraint 
as  an  actual  injunction,  and  it  would  seem  to  us  extremely  reason- 
able if  the  Congress  would  consider  conforming  tlie  criminal  pro- 
visions, which  are  available  under  this  law  against  the  news  media, 
to  the  Near  doctrine;  and  just  say  quite  simply  that  you  can}iot 
prosecute  a  newspaper  reporter  for  republishing  government  infor- 
mation, unless  it  poses  a  clear  and  present  danger  to  the  national 
security,  rather  than  this  almost  libel   law  that  says   whole   cate- 
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gories  of  information  are  automatically  subject  to  the  criminal  prose- 
cution witliout  any  evidentiary  showing  whatsoever  that  it  is  going 
to  cause  any  danger  to  the  national  security. 

Senator  Hruska.  Very  well.  What  is  your  next  point  ? 

Mr.  Laxdatt.  I  only  have  one  final  comment.  We  do  think  that  the 
law  does  also  add  some  rather  new  penalties  against  government 
officials,  government  emploj'ees,  who  want  to  give  information  to 
the  press,  especially  information  which  might  indicate  that  the 
government  itself  is  breaking  the  laws  of  Congress  and  the  Consti- 
tution. There  are,  as  you  know,  several  new  provisions  in  the  bill 
which  impose  penalties  on  Government  employees  for  giving  out, 
without  Government  authorit}^,  Government  information.  But  there 
appears  to  be  no  interest  so  far  in  the  bill  in  trying  to  encourage 
and  protect  conscientious  Government  employees  who  come  to  the 
press  and  say,  the  Government  is  breaking  the  law. 

Senator  PIruska.  iSIr.  Landau,  that  is  not  quite  true,  is  it,  if  we 
consider  the  provisions  for  administrative  channels  through  which 
challenges  are  not  only  admissible,  but  which  are  actually  encouraged. 
But  if  an  employee  of  the  Government  sees  something  that  he,  in 
his  judgment,  thinks  is  irregular  or  dishonest  or  unlawful,  the  re- 
course is  not  to  break  his  i^ledge  and  his  loyalty  to  his  Government. 
It  is  to  express  his  lo3'alty  to  his  Government,  and  that  is  not  to 
go  to  the  newspapers  and  make  charges  that  will  be  very  irre- 
sponsible coming  from  someone  on  the  inside,  would  be  given  great 
circulation  and  credibility  when  they  should  not.  There  are  ways 
that  he  can  appeal,  and  he  can  make  his  complaints  known  to  his 
superior.  If  his  immediate  superior  is  involved,  he  can  complain  to 
the  superior's  superior,  and  when  a  judgment  is  made  by  the  head 
of  that  agency,  it  then  can  be  appealed  to  the  Interagency  Appellate 
Council.  And  is  that  not  the  way  to  go  about  it,  instead  of  allowing 
someone,  who  is  probably  not  well  equipped  to  judge  what  is  wrong, 
illegal  or  corrupt — is  that  not  a  better  way  to  do  it,  running  it 
through  the  hands  of  the  people  who  are  in  a  better  position  to 
judge,  and  who  can  give  it  a  degree  of  objectivity  which  a  dis- 
gruntled employee  perhaps  would  not  be  able  to  do? 

It  was  the  judgment  of  the  committee,  and  also  of  those  who  have 
been  in  this  work  for  a  long  time,  that  that  is  a  better  way  of  doing 
it  tl)an  having  that  moment  of  glory  when  his  name  will  be  on  the 
front  page  at  least  once.  And  is  it  not  a  great  injustice  and  hardship 
on  those  who  are  not  guilty,  inasmuch  as  this  administrative  pro- 
cedure has  been  developed,  and  can  work  well  and  is  working  well, 
that  was  established  first  hj  administrative  order,  and  now  we  seek 
to  put  it  in  the  statute?  What  comment  would  you  have  on  that? 

]Mr.  Landau,  Well,  sir,  we  have  not  had  much  experience  with  it. 
I  suppose  I  can  only  talk  from  my  past  experience  to  say  that  this 
appellate  intergovernmental  review  board  did  not  disclose  to  us  that 
the  CIA  may  have  been  illegally  monitoring  people  domestically. 
But  the  newspapers  did  it.  This  Appellate  Council  did  not  dis- 
close to  us  the  Watergate  corruption,  but  the  press  did.  This  Ap- 
pellate Council  did  not  disclose  to  us  the  My  Lai  massacre.  The 
press  did.  I  think  we  may  be  somewhat  cynical  about  the  efficacy  of 
Government  sitting  in  judgment  on  itself  to  decide  what  the  pub- 
lic should  know,  when  it  involves  the  Government  committing 
crimes,  sir. 
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Senator  HRtrsKA.  On  that  point.  3^011  speak  of  the  efficacy  of  pro- 
cedures where  the  Government  speaks  on  the  Government,  The  Gov- 
ernment is  not  monolithic.  It  is  not  a  person.  There  are  many  per- 
sons involved.  There  are  many  dedicated  public  servants  who  have 
devoted  their  life  to  their  job.  Let  us  not  be  too  anxious  to  say. 
Government  upon  Government,  because  it  is  from  individual  to  indi- 
vidual, and  they  are  charged  with  semijudicial  and  semiadministra- 
tive  responsibilities.  What  is  the  alternative  to  say,  Government 
against  Government,  Government  upon  Government,  and  therefore 
inefficacy?  What  is  the  alternative — to  put  it  on  the  front  page  of 
a  paper,  at  the  instance  of  some  employee  ill  equipped  to  judge 
the  illegality  or  the  corruptness  of  something,  because  he  probably 
has  supervision  of  a  small  segment  thereof.  Yet  the  employee  uni- 
laterally judges  something  as  corrupt  and  therefore  a  number  of 
Government  official  who  may  be  charged  with  corruption  on  the 
front  page  of  the  paper  on  something  perfectly  groundless.  And 
that  is  not  efficacy  either. 

Mr.  Landau,  You  are  referring  mainly  to  the  provisions,  I  gather, 
1123  and  1124? 

Senator  Hruska.  Subsection  (c),  that  is  correct. 

Mr.  Landau.  That  provide  for  a  government  official  to  seek  de- 
classification of  national  security  information  he  wants  released. 
But  I  think  that  it  may  be  somewhat  unrealistic  to  take  a  govern- 
ment official — and  I  agree  with  you  that  they  are  hard-working  and 
dedicated — who  see  classified  information  which  is  going  to  em- 
barrass his  agency  head;  I  find  it  hai'd  to  believe  that  the  average 
government  employee  is  going  to  risk  his  job  security  by  saying  to 
the  Director  of  the  CIA,  I  want  declassified  the  information  that 
you  are  illegally  monitoring  the  citizens  of  this  country.  I  find  that 
highly  unrealistic.  He  is  not  going  to  risk  his  career  to  publicly 
fight  for  declassification  of  something  that  might  embarrass  a  Cabi- 
net officer. 

Senator  Hruska.  On  the  declassification,  there  are  standards  and 
provisions  for  it,  and  we  have  to  take  it  as  it  goes.  We  cannot  say, 
let  us  discard  it.  Declassification  is  abused,  therefore  we  will  abolish 
it.  That  is  essentially  the  position  that  you  advance,  and  I  do  not 
think  you  will  find  acception  of  that  concept. 

Mr.  Landau.  Could  we  turn  to  section  1524  ?  That  docs  not  involve 
security.  That  merely  says — 

A  person  is  giiilty  of  an  offense  if  in  violation  of  a  specific  clnty  imposed 
upon  him  as  a  public  servant,  or  a  former  public  servant,  or  by  a  regula- 
tion, rule  or  order  issued  pursuant  thereto,  he  disclosed  this  information  to 
which  he  has  had  access  only  in  his  capacity  as  a  public  servant  that  had 
been  provided  to  the  government  by  another  person  other  than  a  public  serv- 
ant acting  in  his  official  capacity. 

Now,  it  seems  to  me  that  first  provision,  unless  I  misread  it,  really 
says  to  every  government  official,  any  information  that  you  obtain 
in  your  official  capacity,  you  shall  not  release,  or  you  will  be  prose- 
cuted. There  is  nothing  about  classified  information,  there  is  noth- 
ing about  national  security  information.  The  conscientious  govern- 
ment official  in  the  Department  of  Health,  Education,  and  Welfare, 
or  in  the  White  House,  or  in  the  Treasury,  who  wants  to  give  to  a 
newspaper  reporter  information  that  his  boss  may  be  breaking  the 
law,  or  that  the  Treasury  Department  or  HEW  is  violating  secretly 
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its  own  public  policy  statements,  is  immediately  prosecutable.  I 
think,  sir,  that  the  Congress  would  want  to  encourage  government 
officials  to  come  forward  with  information  which,  at  least,  reason- 
ably  

Senator  Hruska.  They  do,  indeed.  But  they  do  not  encourage 
them  to  walk  to  the  editorial  rooms  of  media,  radio,  or  TV,  to  do 
it.  They  have  channels  which  are  established.  They  are  well-defined. 
They  are  as  objective  as  you  can  get  until  you  go  to  court.  But 
you  can  go  to  court  under  these  procedures.  That  is  the  point  of 
these  things.  If  the  alternative  is  to  do  away  with  these  classifi- 
cations, give  any  employee,  any  official,  the  right  to  disclose  any- 
thing on  the  grounds  that  he  thinks  it  is  corrupt  and  dishonest, 
and  is  possibly  embarrassing  but  should  be  disclosed,  then  you  do 
away  with  classification.  Or  are  you  prepared  to  say  we  should  do 
away  with  it? 

Mr.  Landau.  I  am  not  talking  about  the  classification  statute.  I 
am  talking  about  1524. 

Senator  Hruska.  You  are  reading  from  1524,  are  you  not? 

Mr.  Landau.  Have  I  misread  it  ?  That  has  no  national  security  limi- 
tation in  it,  does  it? 

Mr.  RoTHSTEiN.  That  provision  originates  with  title  18,  section 
1905.  I  would  like  you  to  discuss  the  differences. 

Mr.  Landau.  I  do  not  think  I  have  prepared  it. 

Mr.  Su3iMiTT.  There  is  a  possibility  that  it  is  broader  in  some 
respects  and  narrower  in  some  respects;  1524  is  not  new.  It  was  in 
the  October  committee  print  because  we  got  a  complaint  from  one 
of  the  agencies  that  we  repealed  1905. 

Mr.  Landau.  I  think  I  know  what  you  are  talking  about.  It  is  my 
understanding — perhaps  I  am  wrong — that  this  was  the  trade  secret 
provision  that  was  put  into  the  act  when  the  old  Commerce  Depart- 
ment started  investigating  consumer  problems  in  the  late  1940's, 
and  one  of  the  great  problems  the  private  companies  had  was  that 
they  did  not  want  to  give  the  government  trade  secrets,  because  they 
thought  that  they  might  be  released,  so  they  made  it  a  crime  to 
release  these  trade  secrets. 

Senator  Hruska,  is  that  not  the  derivation  of  it,  sir?  I  do  not 
think  this  provision  relates  here,  as  this  provision  does,  to  confi- 
dential statistical  data,  sources  of  income,  profits,  losses,  expendi- 
tures, which  is  drawn  in  the  current  law  for  trade  secrets.  This 
is  just  a  flat  prohibition  on  any  information  or  any  type  whatsoever 
given  to  the  government  in  its  official  capacity,  sir. 

Senator  Hruska.  When  you  say  it  is  a  flat  prohibition,  to  what 
section  are  you  referring? 

Mr.  Landau.  Section,  1524,  sir.  S.  1,  1524. 

Senator  Hruska.  That  relates  only  to  public  servants  or  former 
public  servants  that  are  governed  by  statute.  What  is  wrong  with 
that — if  an  employee  has  statistics  in  his  possession  as  any  employee 
or  as  a  former  employee  if  the  statute  say  that  this  is  confidential, 
are  you  going  to  say  that  an  employee  should  have  the  right  to  go 
over  and  above  that  statute  ? 

Mr.  Landau.  All  I  am  saying,  sir,  is  that  the  existing  law  to 
which  your  aide  referred  is  limited  to  the  trade  secret  question. 
It  was  specifically  put  in  to  encourage  companies  to  give  their  trade 
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secrets  to  government,  so  the  government  could  monitor  the  quality 
of  their  product;  1524  is  substantially  broader  and  just  says  a  person 
is  guilty  if  he  discloses  information  to  which  he  has  had  access  only 
in  his  capacity  as  a  public  servant. 

Senator  Hruska.  Information  not  authorized  by  law — you  ought 
to  read  the  whole  thing — not  authorized  by  law  for  disclosure. 

jMr.  Landait.  Are  you  suggesting  then  that  unless  there  is  a  speci- 
fic statute  prohibiting  disclosure  that  government  officials  are  free 
to  release  all  government  information? 

Senator  Hruska.  No,  I  am  not.  You  were  trying  to  paraphrase 
and  discuss  section  1905,  and  1905  does  not  refer  to  everything,  any 
information.  It  says  to  the  extent  not  authorized  by  law,  any  in- 
formation coming  to  him  by  reason  of  his  employment. 

Mr.  LANDAtJ.  The  way  I  read  it,  by  statute,  regulation,  or  rule,  or 
order,  I  believe  that  most  Federal  agencies  have  regulations  or  rules 
that  say  you  may  not  disclose  information  without  the  approval  of 
the  Secretary  or  a  superior.  If  we  perhaps  could  rely  on  Congress 
to  specify,  that  would  be  one  thing,  but  Congress  is  delegating  to 
the  Secretary  of  every  Cabinet  department  the  power  to  say  what 
information  may  not  be  released,  and  a  corollary  that  the  govern- 
ment employee  is  automatically  prosecutable  for  releasing  the  in- 
formation. 

Mr.  SuMMiTT.  Do  you  not  have  to  read  into  it  the  condition  on 
page  117,  lines  3,  4,  and  5?  This  is  very  narrowly  drafted.  If  it  is 
too  broad,  if  you  want  to  drop  the  reference  to  regulations,  something 
like  that,  that  is  one  thing.  But  there  is  all  kind  of  information 
coming  to  government  possession  that  it  is  important  to  protect  for 
a  lot  of  reasons. 

Senator  Hruska.  Mr.  Landau,  you  have  made  several  very  good 
points  here,  and  the  record  will  furnish  us  with  the  list  of  them,  and 
we  will  go  back  and  forth  among  these  sections  to  see  where,  and  I 
believe  you  will  find  in  some  instances  the  new  draft  will  tighten 
it  up  a  good  deal  and  overcome  some  of  the  objections  in  the  pres- 
ent law. 

Mr.  Landau.  May  I  make  one  more  point.  Senator? 

Senator  Hruska.  If  you  have,  as  a  result  of  any  of  the  discussion 
this  morning,  any  additional  thoughts  or  citations  you  would  like 
to  furnish  us,  we  would  be  glad  to  receive  them.  That  is  why  we 
have  these  hearings,  and  we  are  glad  you  spent  so  much  time  as  you 
did  preparing  for  them  and  for  also  coming  here. 

So  if  you  can  do  that,  we  would  appreciate  it  very  much. 

The  full  committee  does  have  a  meeting,  and  I  am  called  into 
executive  session. 

Mr.  Landau.  May  I  just  take  1  minute  more  of  your  time,  sir? 

Senator  Hruska.  Surely. 

Mr.  Landau.  To  bring  your  attention  to  something  which  I  think 
is  disturbing  perhaps  since  Watergate  and  perhaps  you  might  concur. 

That  is,  we  would  wonder  whether  this  committee  might  consider 
giving  some  type  of  attention  to  including  some  type  of  proof  by 
government  law,  which  would  clearly  make  it  a  Federal  crime  for 
any  employee  of  the  government  to  laiowingly  or  recklessly  make 
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public  statements  which  are  false  or  which  contain  substantial  mis- 
representation of  fact,  including  omissions  of  important  facts. 

There  is  substantial  case  law  for  this  proposition,  starting  back 
with  Ilass  V.  Hinckel,  which  is  a  1910  prosecution  against  a  govern- 
ment official  for  giving  false  information. 

The  recent  Campaign  Keform  Act,  as  you  know,  has  a  new  pro- 
vision which  I  believe  makes  it  a  crime  to  place  an  advertisement 
which  misrepresents  the  voting  record  of  j'our  opponent,  and  the 
recent  indictment  against  Governor  Kerner,  I  believe,  accuses  him 
of  defrauding  the  people  of  Illinois  by  giving  out  false  information 
in  office. 

In  addition,  there  is  also  the  current  provision  in  section  1001  of 
the  current  code  that  makes  it  a  crime  for  any  person  to  willfully 
falsify,  conceal,  or  cover  up  by  an}'  trick,  scheme,  or  device  all  ma- 
terial facts  which  is  in  the  jurisdiclion  of  a  government  department. 

More  importantly,  Senator,  a  great  many  reporters  feel  that 
Watergate  has  shown  that  the  press  is  enormously  vulnerable  and 
the  readers  are  enormously  vulnerable  to  intentional  lying  by  the 
government,  the  kind  of  lies  that  cause  people  to  give  money  to  po- 
litical parties,  or  not  to  political  parties,  or  give  money  to  particular 
or  not  to  particular  candidates,  and  Congress  has  shown  in  the 
past  that  it  does  have  the  statutory  power  to  protect  from  misrepre- 
sentation, to  protect  the  consumer  from  misrepresentation,  from  peo- 
ple who  do  business  in  interstate  commerce. 

It  has  power — it  has  in  the  past — to  protect  government  from 
being  lied  to  by  the  citizens,  and  we  would  hope  that  perhaps  some 
consideration  would  be  given  to  protecting  the  citizens  from  being 
lied  to  by  the  government. 

Thank  you,  sir. 

[The  prepared  statement  of  Jack  C.  Landau  follows :] 

Prepaeed  Statemext  of  Fred  P.  Graham  and  Jack  C.  Landau 
1.  introduction 

My  name  is  Jack  C.  Landau.  I  am  a  working  news  reporter  employed  as 
the  Supreme  Court  correspondent  of  The  Newhouse  Newspapers.  I  am  ac- 
companied by  Fred  P.  Graham,  a  working  news  reporter  employed  as  the 
Supreme  Court  correspondent  of  CBS  News.  Mr.  Graham  and  I  are  here 
today  as  individual  reporters  in  our  capacities  as  members  of  the  Executive 
Committee  of  The  Reporters  Committee  for  Freedom  of  the  Press. 

We  thank  the  Subcommittee  for  this  opportunity  to  testify  on  certain 
freedom-of-information  features  of  the  Federal  Criminal  Code  Reform  Act 
of  1975,  S-1,  introduced  by  Senator  McClellan. 

The  Reporters  Committee  is  the  only  legal  defense  and  research  organiza- 
tion in  the  nation  exclusively  devoted  to  protecting  the  First  Amendment 
and  freedom-of-information  interests  of  the  working  press. 

The  organization  premise  of  the  Committee  is  that  the  constitutional  in- 
terests of  working  news  reporters,  editors  and  photographers  may  be  different 
from  the  interest  of  other  institutions  concerned  with  preserving  First  Amend- 
ment rights  to  freedom  of  the  press  and  freedom  of  speech. 

The  Committee  was  formed  during  an  open  meeting  at  Georgetown  University 
in  March  1970  in  response  to  the  threat  posed  by  the  Justice  Department's 
pubpoena  policies.  It  is  funded  mainly  by  grants  from  a  few  major  media 
organizations. 

Because  we  have  faith  that  the  Congress  wishes  to  protect  and  encourage 
First  Amendment  guarantees,  we  believe  that  Congress  should  strongly  oppose 
the  new  press  censorship  principles  incorporated  in  the  Criminal  Code  Reform 
Act. 
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.2.   SUMMARY  OF  BEPOKTERS   COMMITTE'S  VIEWS  ON   THE   CRIMINAL   CODE  REFORM   ACT 
AS  IT  AFFECTS  THE  WORKING  PRESS 

It  is  abundantly  clear  that  S.  1  is  an  unwise  and  unconstitutional  proposal 
which  could  be  used  to  silence  the  type  of  aggressive  news  reporting  which  pro- 
duced articles  about  the  Pentagon  Papers,  the  My  Lai  massacre,  the  Watergate 
CDver-up.  the  CIA  domestic  spying,  the  FBI  domestic  spying  and  other  govern- 
ment misdeeds :  news  reporting  which  has  been  embarrassing  to  some  persons 
in  the  government  and  which  has  depended  in  whole  or  in  part  on  government- 
compiled  information  and  reports  frequeiitly  supplied  to  the  press  by  present 
or  former  government  employees  without  government  authorization. 

Quite  simply,  S-1,  if  enacted,  could  severely  restrict  the  current  ability  of  the 
public  to  learn  about  government  policy-making  decisions,  government  reports 
and  government  crime  by  establishing  three  new  types  of  criminal  censorship 
which  would : 

(1)  Make  any  news  reporter  automatically  liable  for  criminal  pro.secution 
for  "receiving  stolen  property."  "theft"  and  "fraud"  against  the  government  for 
merely  possessing  or  publishing  the  contents  of  any  government  report  without 
official  permission,  and ; 

(2)  make  any  news  reporter  automatically  liable  for  criminal  prosecution 
for  receiving  and  publishing  virtually  any  type  of  "national  security"  informa- 
tion without  government  authorization  or  clearance :  and 

(3)  by  making  any  present  or  former  government  employees  automatically 
liable  for  criminal  prosecution  if  they  give  to  the  press,  without  the  approval 
of  their  superiors,  any  classified  information  about  government  officials  who 
secretly  violate  federal  law.  who  lie  to  the  public  about  the  secret  actions  of 
their  agencies,  or  who  secretly  take  action  contrary  to  official  Administration 
policy. 

In  seeking  these  criminal  sanctions  against  the  press,  S-1  is  based  on  the 
pernicious  theory  that  Congress  should  declare  for  the  first  time  that  the  gov- 
ernment and  not  the  citizens  owns  government  information:  and  that  the 
government  may  restrict  the  press  and  the  public  from  learning  about  infor- 
mation collected  by  public  employees  supposedly  for  public  purposes. 

S-1  wouM  mean,  if  enacted,  that  the  only  time  a  reporter  would  be  legally 
free  from  the  thi'eat  of  a  federal  prosecution  as  the  result  of  publishing  govern- 
ment information  would  be  when  the  information  came  to  him  from  a  govern- 
ment hand-out — ^precisely  the  type  of  censorship  system  which  the  First  Amend- 
ment was  designated  to  eliminate. 

3.  THE  OFFICIAL  SECRETS  PROVISIONS  OF  S-1 

What  disturbs  this  Committee  is  that  the  Congress  would  consider  a  new  net 
of  criminal  laws  which  could  be  used  against  the  press  in  such  a  way  that, 
should  the  Watergate  cover-up  or  the  Pentagon  Papers  have  occurred  with  S-1 
in  efTect,  it  would  have  been  substantially  more  difficult  for  the  press  to  have 
reported  these  two  events. 

In  fact,  what  concerns  us  is  that  S-1  appears  to  be  based  on  the  premise 
that  the  Watei-gate  cover-up  never  happened.  One  of  the  most  distressing  official 
actions  in  the  Watergate  scandal,  for  example,  was  the  repeated  and  intentional 
lyiTig  by  high  government  officials  to  the  press,  and  therefore  to  the  public. 
Based  on  the  misrepresentations  of  the  President,  the  Vice  President  and  other 
memliers  of  the  government,  news  reporters  and  news  organizations  unwittingly 
helped  to  deceive  A^oters  and  taxpayers. 

But,  nowhere  in  this  Act  do  we  see  any  interest  by  Congress  in  attempting 
to  protect  the  public  from  a  repeat  performance  of  the  intentional  or  reckless 
lies  which  government  officials  gave  out  during  the  course  of  the  Watergate 
scandal. 

A  second  feature  of  the  Watergate  cover-up  was  the  great  difficulty  the  news 
media  had  in  finding  government  employees  who  were  willing  to  risk  their  jobs 
to  give  to  the  media  and  to  the  public  information  which,  on  its  face,  raised  a 
substantial  suspicion  thnt  the  government  itself  was  violating  the  laws  of 
■Congress  and  the  Constitution  or  x'aised  a  substantial  suspicion  that  the  secret 
acts   of  government  conflicted   with  publicly   announced   policy. 

All  through  the  Act  we  find  provisions  which  could  penalize  government 
■employees  for  giving  out,  without  the  authority  of  their  superiors,  goverimient 
information  and  which  could  penalize  the  press  for  publishing  information. 
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But  nowhere  in  this  Act  rio  we  find  any  proposal  which  would  insulate  the 
conscientious  government  official  from  any  imposition  of  criminal  liability  if 
he  gave  classified  information  to  the  media  which  raised  a  reasonable  suspicion 
that  the  government  itself  was  engaged  in  some  type  of  official  corruption;  or 
would  insulate  the  conscientious  news  reporter  from  prosecution  for  publish- 
ing— without  government  ayiproval- — information  about  government  crime  or 
other  secret  acts  of  government  agencies. 

It  is  our  conclusion  therefore  that  this  bill  might  encourage  government 
officials  to  secretly  break  the  law  and  to  lie  to  the  public  because  they  would 
know  that  the  press  would  find  it  more  difficult  than  under  present  law  to 
obtain  tiie  evidence  of  government  misdeeds. 

SUMMARY OTHER  PROVISIONS ARREST  RECORDS,   GAG  ORDERS,  PRISON  ACCESS, 

AND   CONFIDENTIALITY 

We  also  feel  that  Congress  in  exercising  plenary  jurisdiction  over  the  federal 
criminal  system,  could  do  much — should  this  Subcommittee  wish  to  act — to 
make  more  available  to  the  press  and  the  puljlic  important  information  about 
Ihe  criminal  justice  system,  particularly  (1)  the  availability  of  federal  arrest 
and  conviction  records;  (2)  the  availability  of  information  in  federal  pre-trial 
and  trial  proceedings,  including  the  removal  of  the  threat  of  criminal  contempt 
against  the  nows  media  for  violating  gag  orders  and  (3)  the  availability  of 
information  about  the  correctional  process.  And  because  a  great  many  disputes 
about  confidentiality  of  news  sources  arise  in  the  context  of  federal  grand  jury 
proceedings  and  criminal  trials,  we  are  suggesting  a  procedural  proposal  to 
this  Subcommittee,  which,  we  think,  might  eliminate  a  great  deal  of  the  un- 
constitutional and  unfair  harassment  to  which  investigative  reporters  have 
been  subjected  to  recently  because  they  insist  on  protecting  their  confidential 
news  sources. 

4.  S-l  WOULD  AUTOMATICALLY  AUTHORIZE  PROSECUTIONS  AGAINST  THE  PRESS  FOR 
FRAUD,  THEFT,  RECEIVING  STOLEN  PROPERTY,  TASfPERING  WITH  A  GOVERNJCENT 
RECORD,  ETC.,  MERELY  FOR  OBTAINING  ANY  TYPE  OF  GOVERNMENT  INFORMATION 
WITHOUT  GOVERNMENT  APPROVAL 

A.  Background — The  Pentagon  Papers  litigation 

Prior  to  1971  it  would  have  been  difficult  to  accuse  the  government  of  intend- 
irig,  for  the  first  time,  to  apply  "theft."  "receiving  stolen  property"  and 
"fraud"  penalties  against  a  news  reporter  for  merely  receiving  government 
information.  But,  unfortunately,  wo  now  have  what  we  believe  i.s  overwhelming 
evidence  that  tlie  Administration  believes  it  can  prosecute  the  news  media  for 
obtaining  unauthorized  government  reports.  This  novel  legal  censorship  as.'^ault 
conflicts  sharply  with  both  American  constitutional  tradition — that  the  govern- 
ment reports  belong  to  the  public — and  specifically  with  the  incorporation  of 
these  constitutional  principles  in  the  1909  Copyright  Act  ^  and  the  1966  Freedom 
of  Information  Act." 

Until  1971,  the  Federal  Government  had  never  suggested  that  a  newsperson 
could  be  prosecuted  for  "theft."  "receiving  stolen  property"  or  "fraud"  for 
publishing  a  government  report.  Then,  during  the  oral  arguments  before  the 
Fnited  States  Court  of  Api^enls  for  the  District  of  Cohunbia  in  the  case  of 
n..Sf.  V.  Waaltivgton  Pn.tt  (The  Pentagon  Papers)  '  the  Solicitor  General  made 
tlie  remarkable  statement  that  the  government's  ownership  rights  in  the  Pen- 
tagon Pa])ers  were  similar  to  the  ownership  rights  of  Mrs.  Hemingway  in  an 
Krnest  Hemingway  manuscript — that  is  to  say,  the  Justice  Department  put 
forth  the  original  and  pernicious  doctrine  that  the  executive  branch  has  a 
common  law  proprietary  interest  (or  a  common  law  copyright)  in  government 
reports. 

Mr.  Griswold  repeated  this  argument  in  a  somewhat  more  modest  form  in 
the  Supreme  Court.  Fortunately,  neither  court  was  responsive  to  the  Justice 
Department's  claim.* 


1  Copyright  Act,  17  TT.S.C.   5  1  rt  spq. 

"Vrpo'^om   of  Tnformntion  Act.   .T    CJ.S.C.   §552. 

"446  F.  2fl  ]?.27   (D.C.  Oir.   IflTlk 

*New  York  Times  v.  United  States,  403  U.S.  415   (1971). 
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B.  The  Ellslerg  prosecution 

But  the  government  did  not  give  up.  Later  in  1971,  it  indicted  Antliony 
Russo  and  Daniel  EUsberg  on  cliarges  of  conspiring  to  receive  stolen  govern- 
ment property — "studies,  reports,  memoranda  and  communications  which  were 
things  of  value  to  the  United  States  of  the  value  in  excess  of  100."  In  addition, 
the  indictment  accuses  the  defendants  of  an  equally  novel  crime — "to  defraud 
the  United  States  *  *  *  by  impairing,  obstructing,  and  defeating  its  lawful 
government  function  of  controlling  the  dissemination  of  *  *  *  government 
studies,  reports,  memoranda  and  communications."  ^ 

Thus,  those  news  reporters  who,  for  The  Netc  York  Times,  The  Washington 
Post,  the  Boston  Olobe  and  The  St.  Louis  Post-Dispatch,  obtained  the  Pentagon 
Papers  were,  under  the  government's  theory  in  the  Ellsberg  case,  subject  to 
prosecution  for  "receiving  stolen  property,"  "theft"  and  "fraud." 

The  government's  trial  brief  in  the  Ellsberg  case  stated  its  position  suc- 
cinctly :  Both  the  documents  and  their  contents  are  the  property  of  the  United 
States  and  remain  its  property  until  they  are  *  *  *  released  by  the  Government. 
The  content  of  such  *  *  *  documents  is  itself  Government  property  quite  apart 
from  the  Government's  ownership  of  the  sheets  of  paper  on  which  it  is  recorded." 

The  government  trial  brief  adds :  "To  be  convicted  of  "receiving  stolen  prop- 
erty it  need  only  be  shown  that  the  defendant  obtained  possession  of  or  some 
measure  of  control  over  the  property  *  *  *' 

However,  the  Justice  Department  realized  that  there  was  both  a  conceptual 
and  legal  problem  with  attempting  to  classify  as  a  government  property  the 
facts  about  government  decision-making  contained  in  reports  paid  for  by  and 
of  interest  to  the  public. 

The  legal  problem  was  that  the  current  statute  states  that  the  property  must 
be  of  a  value  of  $100  or  more'^ — a  value  which  it  might  be  difficult  for  the  gov- 
ernment to  assert  if  the  information  belongs  to  the  public  to  begin  with — and 
a  conceptual  problem  as  to  whether  government  information,  in  fact,  belongs  to 
the  government  in  a  proprietary  sense. 

C.  S-HOO  and  S-1  claims  of  government  oicnership  of  government  facts 
Therefore,  in  the  original  S-1400,  the  government  added  a  new  definition  of 

government  property  to  clearly  cover  government  reports  by  including  as  gov- 
ernment property :  "*  «  *  intellectual  property  or  information  by  whatever 
means  preserved  *  *  *."  ' 

This  Committee,  appearing  before  this  Subcommittee,  protested  that,  by 
including  intellectual  property,  the  Justice  Department  was  clearly  attempting 
to  lay  the  foundation  to  prosecute  the  news  media  in  order  to  get  around  the 
problems  it  faced  in  the  Ellsberg  prosecution. 

Now  we  see  that  new  S-1  has  eliminated  the  "intellectual  property"  definition 
and  has  replaced  it  by  stating  that  a  newsperson  can  be  guilty  of  "theft"  if  he 
"uses  *  *  *  a  record  or  other  document  owned  by,  or  under  the  care,  custody, 
or  control  of,  the  United  States  *  *  *  regardless  of  its  monetary  value."  * 

Our  view  of  the  Justice  Department's  intent  in  S-1400  to  prosecute  news- 
persons for  receiving  unauthorized  government  information  was  confirmed  in 
a  remarkable  interview  conducted  by  Morton  Kondracke,  a  reporter  for  The 
Chicago  Sun-Times,  with  Ronald  L.  Gainer,  deputy  chief  of  legislation  for  the 
Justice  Department  and  the  chief  draftsman  for  that  section. 

According  to  Mr.  Kondracke's  story,  the  Justice  Department's  original  pro- 
posal in  S-1400  which  has  been  incorporated  into  S-1  would  even  subject  a 
newsman  to  a  "receiving  stolen  property"  prosecution  if  he,  without  authoriza- 
tion, obtained  facts  from  a  government  report  verbatim  over  the  telephone. 

The  only  federal  attempt  so  far  to  prosecute  a  newsman  for  receiving  un- 
authorized government  facts  has  been  the  arrest  of  Mr.  Leslie  Whitten  of  the 
Jack  Anderson  Column  by  the  FBI  for  his  receipt  and  possession  of  several 
boxes  of  reports  compiled  by  the  Bureau  of  Indian  Affairs.  There  was  »<• 
allegation  by  the  government  that  Mr.  "Whitten  participated  in  the  breakin,  but 
only  that  he  possessed  the  reports.  The  government  declined  to  seek  an  indict- 
ment and  the  case  was  dropped. 

Only  last  month,  the  Federal  Reserve  was  reported  to  have  ordered  an  FBI 
investigation  into  the  release  to  the  magazine,  Consumer  Reports,  of  consumer 


5  Indictment  at  2,  United  States  v.  Rvaso,  (CD.  Cal.  1971). 

«/(/.,  Brief  for  the  Prosecution  at  29,  33. 

T18  TT.S.C.  §  641. 

«S.  1400,  S  111.  9M  Cong.,  Ist  Sess.   (1973). 

•S.  1,  §  1731,  94th  Cong.,  1st  Sess.   (1973). 
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interest  rates  supplied  to  tlie  federal  reserve  by  a  number  of  banks  around  the 
country.  Because  the  F.B.I,  can  only  investigate  possible  violations  of  federal 
criminal  law,  we  can  only  surmise  that — as  in  tlie  Leslie  Whitten  case — the 
F.B.I,  is  claiming  that  it  is  a  crime  to  publish  government  information. 

The  Justice  Department  has,  unfortunately,  not  been  alone  in  claiming  it  can 
prosecute  the  news  media  for  receiving  government  information  without 
permission. 

Both  the  State  of  California  and  the  State  of  New  Hampshire  have  already 
attempted  to  adopt  the  Justice  Department  approach,  and  we  fear  that  other 
states  may  attempt  to  do  this  in  the  future. 

Like  the  Justice  Department,  California  has  recently  claimed  that  a  news 
reporter  and  an  editor  can  be  c-onvicted  for  receiving  stolen  government  prop- 
erty when  the  property  consisted  of  a  photographic  copy  of  a  list  of  state  civil 
service  employees  acting  as  undercover  narcotics  agents.  The  editor,  Arthur 
CUick  Kunkin  of  The  Los  Angeles  Free  Press,  and  the  reporter,  Gerald  li. 
Appk'baum,  were  convicted,  and  the  conviction  was  upheld  by  the  appellate 
division  of  California.^"  The  conviction  was  reversed  by  the  California  Supreme 
Court  on  technical  evidence  grounds.  The  Supreme  Court  did  not  reverse  the 
reasoning  of  the  Court  of  Appeals  that  the  government  can  prosecute  a  news- 
paper for  receiving  stolen  property." 

In  New  Hampshire,  state  officials  prosecuted  a  newspaper  reporter  for  re- 
pulj'isijing  the  contents  of  a  letter  sent  by  a  citizen  to  the  Governor  alleging 
graft  in  local  government.  Based  on  an  allegation  that  the  information  in  the 
letter  was  the  property  of  the  government,  the  reporter  was  arrested.  The  case 
was  later  dismissed.^" 

It  should  be  clear  that  the  receipt  of  government  information  and  its  publi- 
cation by  the  news  media  in  the  public  interest  is  constitutionally  immune 
under  the  First  Amendment  and  can  not  be  subject  to  the  blanket  threat  of 
criminal  prosecution  merely  because  the  government  does  not  want  the  public 
1o  know  what  the  report  contains.  Thi.s  is  prior  restraint  in  its  most  ancient 
form — an  ability  to  criminally  punish  publication  regardless  of  content  and 
regardless  of  the  effect  of  publication  upon  the  welfare  of  the  nation.  In  fact, 
the  use  of  blanket  criminal  penalties — of  tJieft,  receiving  stolen  property,  fraud 
and  misuse  of  a  government  document — to  stop  publication  of  news — regardless 
of  the  content — employs  the  original  prior  restraint  tool  which  the  British 
monarchy  used  in  the  criminal  libel  laws  to  punish  publication  of  any  infor- 
mation which  displeased  the  King. 

We  have  always  permitted  criminal  and  civil  penalties  stemming  from  the 
effect  of  the  published  information — such  as  the  criminal  ob.scenity  or  civil 
libel  laws — but  never  for  the  publication  itself.  (Cf.  l<!ear  v.  Minnesota)?^  If 
then  the  press  can  only  publish  what  the  government  says  it  can  publish,  the 
press  ceases  to  be  an  independent  institution  operating  for  the  benefit  of  the 
public  and  is  converted  into  a  government  propaganda  tool  supinely  accepting 
without  question  the  information  which  the  government  decides  it  may  publish. 

We  start  then  with  the  premise  that  "the  Congress  shall  make  no  law 
abridging  the  freedom  of  the  press."'  And  we  think  that  numerous  provisions 
of  S-1  violate  that  concept.  We  should  also  like  to  remind  the  Committee  that 
Congress  was  specifically  ordered  in  Article  I — not  just  to  be  neutral — but  to 
actively  encourage  the  free  flow  of  information  and  ideas  to  the  public :  "To 
promote  the  Progress  of  *  *  *  useful  Arts,  by  securing  for  *  *  *  Authors  *  *  ♦  the 
exclusive  Right  to  their  respective  Writings  *  *  *"   (Article  I,  Section  8). 

Furthermore,  we  have  always  believed  that  the  freedom  of  the  press  guaran- 
tee includes  a  penumbra  of  constitutional  rights,  including  the  right  of  a  news 
reporter  to  freely  associate  and  receive  information  from  all  segments  of  the 
population,   including  government  employees    (Cf.   NAACP  v.   Button)}'' 

There  are  dozens  of  important  cases  which  uphold  the  doctrine  that  the 
government  can  have  no  proprietary  ownership  interests  in  governmental 
reports.  (Cf.  Public  Affairs  Press  v.  Rickover,^  Pearson  v.  Dodd}*  U.S.  v. 
First  Trust  Co.  of  Saint  Paul.y  The  latest  is  Judge  Richey's  decision  in  The 


"  People  \.  Kunkin,  24  Cal.  App.  3d  447  (1972). 

■^■^  People  V.  Kunkin,  0  Cal.  3d  245,  107  Cal.  Rptr.  184    (1973). 

'^- State  V.  Norris,   (Laconla,  N.H.   Dls.  Ct.,  April  5,   1973). 

"283  U.S.  697   (1931). 

1*371  U.S.  41.5    (1963). 

«284  F.  2d  262    (D,C.  Cir.  1960). 

"410  F.  2d  701    (D.C.  Clr.  1968). 

"251  F.  2d  701    (D.C.  Clr.  1958). 
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Reporters  Committee  v.  Sampson'^^  in  which  he  nilecl  that  most  of  President 
Nixon's  papers  and  tapes  belonged  to  the  people  and  not  to  the  former  Presi- 
dent. 

In  addition,  there  is  the  strong  line  of  cases  defending  the  public's  right  to 
be  informed  of  news.  This  right,  even  more  than  the  personal  right  of  a  public 
oflBcial  to  be  protected  from  defamation,  is  certainly  a  more  ancient  and 
strongly  rooted  right  than  the  right  of  the  government  to  own  information.  (Cf. 
Kew  York  Times  v.  SuIUvan,^^  Associated  Press  v.  Walker''""  Rosenltloom  v. 
Metromedia,  Inc.,''^  Cox  Broadcasting  v.  Cohn,"-^  Gcrtz  v.  Robert  Welch,  Inc.)}"^ 

Then,  there  is  the  specific  right  to  republish  government  information  con- 
tained in  the  1909  Copyright  Act.  17  U.S.C.  Sec.  1  et.  seq.  which  provides 
"No  copyright  shall  subsist  *  *  *  in  any  publication  of  the  United  States 
government,  or  any  reprint,  in  whole  or  in  part,  thereof  *  *  *" 

We  respectfully  suggest  that  the  Department  of  Justice  approach  which  is 
incorporated  into  this  bill — permitting  a  criminal  prosecution  against  a  news-- 
man  for  republication  of  a  government  document  based  on  a  claim  of  govern- 
ment ownership — would  completely  void  the  1900  Copyright  Act  and  most  <>f 
the  Freedom  of  Information  Act.  Certainly  tlie  freedom  which  the  Copyright- 
Act  gives  the  press  to  republish  government  information  is  a  meaningless  right 
if  a  newspaper  can  be  criminally  prosecuted  for  exercising  its  republication 
rights  under  the  Copyright  Act.  The  Freedom  of  Information  Act  requires  the 
government  to  prove  specific  information  should  not  be  released.  It  would  be- 
an anomoly  to  criminally  prosecute  a  reporter  for  receiving  stolen  government 
information  which  could  be  obtained  under  the  Freedom  of  Information  Act. 

Against  the  Constitution,  the  case  law  and  the  statutes,  what  does  the  Justice 
Department  offer  as  its  justification?  Hass  v.  Hinkle,"*  a  1910  case  in  which 
tliree  cotton  speculators  were  accused  of  ))ribing  a  Department  of  Agriciilture 
employee  in  order  to  obtain  advance  information  of  cotton  futures  and  also  ta 
have  false  cotton  future  information  given  out  to  defraud  the  general  public. 

We  note  that  the  Court  severely  limited  the  Hass  case  in  the  unanimous 
opinion  by  Cliief  Justice  Taft  in  llammerschmhlt  v.  t'./S.-^  in  1924,  in  which  he 
said  that  fraud  against  the  government  could  certainly  be  used  to  prosecute  non-. 
government  employees  who  use  false  government  reports  in  a  conspiracy  in- 
volving "trickery  *  *  *  bribery  of  an  official,  deceit  and  false  pretenses."  The 
government  has  cho.sen  to  ignore  Chief  Justice  Taft  and  to  rely  mainly  on 
tlie  Hass  opinion  bolstered  l)y  Dennis  v.  U.iS.,^  in  19G6.  But  here  again,  the^ 
Dennis  case  involved  the  filing  with  the  government  of  false  information  in 
order  to  obtain  free  government  services,  very  much  as  if  one  filed  a  false 
credit  report  to  obtain  a  government  loan. 

It  seems  that  the  Justice  Department  has  adopted  an  unreasonable  interpre- 
tation of  two  Supreme  Court  cases  in  order  to  cut  off  from  the  public  all 
unauthorized  government  information  by  analogizing  good  faith  reporting  of" 
government  studies  and  reports  with  a  couple  of  cotton  profiteers  in  1910* 
and  a  labor  racketeer  in  1966. 

PARTICULAR  PROVISIONS  OF  S-1  AUTHORIZIXO  PROSECT'TIOXS  AOAIXST  THE  PRESS  FOR 
FRAUD,  THEFT,  RECEIVING  STOLEN  PROPERTY.  ET  CETERA,  FOR  PUBLISHING  GOVERN- 
MENT   INFORMATION    WITHOUT    GOVERNMENT    PERMISSION 

(1)  "Section  1301  Obstructing  a  Government  Function  bi/  Fraud,  "(a)  Of- 
fense— a  person  is  guilty  of  an  offense  if  he  intentionally  obstructs,  impairs,  or 
perverts  a  government  function  by  defrauding  the  government  in  any  manner." 

As  we  have  explained  above,  the  Justice  Department  has  stated  that  the- 
government  has  the  exclusive  right  to  control  the  release  of  government  infor- 
mation and  that  releasing  government  information  without  its  approval  is,  in 
the  opinion  of  the  .Justice  Department,  defrauding  the  government  of  its  law- 
ful function  of  controlling  the  release  of  its  own  information. 

Example :  A  newsjjaper  or  television  station  publishes  a  government  report 
showing  that  the  AVhite  House  had  an  "enemies  list."  Under  the  Justice  De-- 


"  Consoliilatfid  In  Nixon  v.  Sampson,  No.   74-1533,    (D.D.C.   January   31,   19T5). 

i»H76  U.S.   2.^4    (1064). 

20  388  U.S.  1.^0   (If^OT), 

=1403  U.S.   20    (1071). 

2:>.'o.  73-038    (U.S.   Sup.  Ct.  March  3.   107,5), 

2'41S  11. S.   323    (1074). 

==<  216  U.S.  462   (1010). 

2^  26.')  U.S.   182    (1024). 

2«  384  U.S.  S.55   (1066). 


27 

r.-;rtment  view,  this  would  clearly  be  defrauding  the  White  House  of  its  lawful 
function  of  controlling  the  release  of  its  own  information. 

(2)  Section  1131.  Theft  (a)  Oftense — A  person  is  guilty  of  an  offense  if 
he  obtains  or  uses  the  property  of  another  with  intent  *  *  *  to  appropriate 
the  property  to  his  own  use  or  to  the  use  of  another  person." 

This  crime  carries  the  penalty  of  seven  years  in  prison  if  the  property  "re- 
gardless of  its  monetary  value"  is  "a  record  or  other  document  owned  by,  or 
under  the  care,  custody,  or  control  of,  the  United  States." 

(3)  Section  1733.  Receiving  Stolen  Property  (a)  Offense — a  person  is  gui'ty 
of  an  offense  if  he  *  *  *  receives,  possesses,  or  obtains  control  of  property 
of  another  that  has  been  stolen." 

As  we  have  demonstrated  above,  one  of  the  main  legal  barriers  to  govern- 
ment prosecution  of  the  press  for  receiving  stolen  government  information 
has  been  the  requirement,  under  present  law,  that  it  have  a  monetary  value, 
a  requirement  which  is  eliminated  in  S-1  specitically  by  stating  that  tlie 
government  property  does  not  have  to  have  any  value. 

And  subdivision  "d"  defines  the  property  back  to  any  government  property 
regardless  of  its  value. 

Example :  A  newspaper  or  television  station  publishes  a  document  sliowing 
that  the  CIA  has  a  list  of  persons  it  has  wiretapped  or  subjected  to  other 
harassments.  And  the  reporter  knows  that  the  document  has  been  taken  with- 
out authorization,  or  even  stolen,  by  a  government  employee  from  his  agency's 
files.  Clearly  the  reporter  would  be  "obtaining  control  of  property  of  anotlier 
that  has  been  stolen."  and  appropriating  it  for  his  own  use  and  under  the 
Justice  Department  theory  could  be  prosecuted  for  theft  or  receiving  stolen 
liroperty. 

(4)  Section  1731/.  Executing  a  Frandnlent  Scheme  (a)  offense — a  person 
is  guilty  of  an  offense  to  defraud  if  he  engages  in  conduct  with  intent  to  execute 
such  scheme  or  artifice  *  *  *" 

Example :  Once  again,  this  would  mean,  in  terms  of  the  Justice  Department 
prosecutions  against  Dr.  Ellsberg,  that  a  reporter  agreeing  ahead  of  tnut- 
to  accept  government  information — even  if  the  plan  was  never  completed — 
would  be  guilty  of  executing  a  fraudulent  scheme. 

Section  13Ji4.  Tampering  with  a  Government  Record  (a)  Offense — a  person 
is  guilty  of  an  offen.se  if  he  *  *  *  conceals  *  *  *  or  otherwise  impairs  the  in- 
tegrity or  availal»ility  of  a  government  record." 

Example :  A  new.spaper  reporter  is  given  a  government  document  showing 
F.B.I,  wiretapping  which  he  uses  to  write  a  news  story.  Clearly,  he  would  be 
impairing  "the  availability  of  a  government  record"  and  could  be  prosecuted 
under  S-1. 

(5)  Section  1523.  Intercej)ting  Correspondence  (a)  Offense — a  person  is 
guilty  of  an  offen.se  if  he  intentionally  *  *  *  reads  private  correspondence  to 
another  person  knowing  that  such  contents  were  obtained  *  *  *  without  the  con- 
sent of  the  sender  or  the  intended  recipient."  This  applies  to  private  cor- 
respondence which  is  "mail"  or  "is  being  transmitted  over  the  facilities  of  a 
communications  common  carrier." 

Without  any  further  explanation  in  the  statute,  we  could  easily  see  a  news 
reporter  being  prosecuted  for  being  given  a  copy  of  a  letter  of  "private  cor- 
rt'Siiondence"  indicating  a  government  contract  pay  off  or  for  publishing  the 
contents  of  private  correspondence  whicli  was  improperly  removed  by  a  news 
source. 

OFFICI.\L   SECRET  PROVISIONS 

Having  already  subjected  the  press  to  the  blanket  threat  of  automatic 
criminal  prosecution  for  receiving  stolen  property  and  fraud  for  publicntifin 
of  any  government  report  regardless  of  its  content.  S-l  adds  an  additional 
thumbscrew  by  a.sking  Congress  to  change  current  law  and  to  subject  the 
press  to  automatic  criminal  prosecution  for  "espionage"  "disclosing  national 
defense  information"  and  "mishandling  national  defense  information"  for  the 
publication  of  virtually  any  government  information  involving  "national  de- 
fense." 

The  existing  espionage  statute  (18  U.S.C.  793)  only  makes  it  a  crim.e  to 
obtain  "defense"  information  "with  intent  or  reason  to  believe  that  the  in- 
formation is  to  be  used  to  the  injury  of  the  United  States,  or  to  the  advantage 
of  any  foreign  nation."  Furthermore.  Sections  793  and  794  both  specifically 
in   the  statute  and  by   court  interpretation  have  been  aimed   at  conventional 
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saboteurs  interested  in  "a  sketch,  photograph,  blueprint,  map,  model,  instru- 
ment *  *  *  writing  or  note." 

Thus,  the  existing  law  requires  a  clear  "intent"  to  substantially  harm  the 
national  security. 

This,  of  course,  was  the  great  stumbling  block  for  the  Administration  in 
the  Pentagon  Papers  case.  S-1  clearly  attempts  to  rewrite  the  existing  espionage 
statute  and  the  Pentagon  Papers  decision  by  making  it  a  crime  lor  a  news 
reporter  to  engage  in   "disclosing  national  defense  information"    {Sec.   1122). 

"(a)  OfCense — A  person  is  guilty  of  an  offense  if,  knowing  that  national 
defense  information  may  be  used  to  the  prejudice  of  the  safety  or  interest  of 
the  United  States,  or  to  the  advantage  of  a  foreign  power,  he  communicates 
such  information  to  a  person  he  knows  is  not  authorized  to  receive  it. 
Thus,  a  news  reporter  may  be  prosecuted  for  publishing  "national  defense 
information"  if  he  reasonably  knows  that  the  information  "may  be  used  to  the 
prejudice"  of  the  United   States  "or  to   the  advantage  of  a   foreign  power," 

It  is  a  well-known  fact,  in  the  relations  between  the  United  States  and 
hostile  foreign  powers,  that  virtually  any  information  from  the  State  Depart- 
ment or  the  Defense  Department  that  is  embarrassing  to  the  United  States 
politically  will  certainly  be  used  by  a  foreign  power  in  a  way  which  is 
prejudicial  to  the  interests  of  the  United  States  and  to  the  advantage  of 
the  foreign  power. 

Take  for  example  the  recent  disclosure  that  the  CIA  may  have  been  involved 
in  plans  to  assassinate  persons  in  foreign  countries  or  that  the  CIA  was  en- 
gaging in  domestic  spying.  Does  anyone  doubt  that  the  reporter  who  published 
that  information  could  easily  be  "used  to  the  prejudice  of  .  .  .  the  interests 
of  the  United  States." 

The  blanket  nature  of  this  Official  Secrets  Act  is  compounded  by  the 
definition  of  national  defense  information,  which  includes,  as  Senator  Hart 
correctl.v  pointed  out  in  the  hearings  last  year,  virtually  any  information 
which  is  published  every  day  on  the  front  page  of  every  newspaper  in  this 
country  ;  that  is,  "military  capability  of  the  United  States  or  of  an  associate 
nation  *  *  *  military  planning  or  operations  of  the  United  States  *  *  *  mili- 
tary communications  of  the  United  States  *  *  *  military  installations  of 
the  United  States  *  *  *  military  weaponry,  weapons  development  or  weapons 
research  of  the  United  States  *  *  *  intelligence  operations  activities,  plans, 
estimates,  analyses,  sources  or  methods  of  the  United  States  *  *  *  intelligence 
with  regard  to  a  foreign  power  *  *  *  communications  intelligence  information 
or  cryptographic  information  *  *  *" 

A  third  difficulty  with  the  statute  is  that  it  is  not  even  a  defense — as  it 
was  in  the  Pentagon  Papers  litigation — that  the  information  had  previously 
been  published  in  the  news  media  based  on  informed  sources  in  the  American 
government  or  by  named  officials  of  a  foreign  government.  The  statute  specif- 
ically precludes  the  defense  of  prior  publication  based  on  confidential 
sources  or  the  Prime  Minister  of  a  foreign  nation,  because  it  limits  the 
defense  to  "information  that  has  previously  been  made  available  to  the  public 
pursuant  to  the  authority  of  Congress  or  by  the  lawful  act  of  a  public  servant." 

For  example,  the  story  in  the  Jack  Anderson  column  about  the  United  States 
tilting  toward  India  would  be  no  defense  to  a  subsequent  prosecution  against 
another  newspaper  for  publishing  exactly  the  same  "national  defense 
information." 

"Sec.  1121 — Espionage :  A  person  is  guilty  of  an  offense,  if,  knowing  that 
national  defense  information  may  be  used  to  the  prejudice  of  the  safety  or 
interest  of  the  United  States,  or  to  the  advantage  of  a  foreign  power,  he  *  *  * 
obtains  or  collects  such  information,  knowing  that  it  may  be  communicated  to 
a  foreign  power  *  *  *" 

Here  of  course,  publication  in  a  newspaper  or  by  a  television  station  would 
obviously  result  in  commimicating  the  information  to  a  foreign  power. 
We  would  assume  that  the  government,  in  this  situation,  would  use  the  lesser 
felony  of  disclosing  national  defense  information,  but  there  would  be  nothing 
luider  this  Act  to  bar  a  government  prosecution  against  a  newsperson  for 
"espionage"  for  publishing  information  out  of  the  State  Department,  the  CIA, 
or  the  Defense  Department,  which,  because  it  was  embarrassing  to  the 
government,  could  be  "used  to  the  prejudice  of  the  *  *  *  interests  of  the 
United  States." 

See.  1123 — Mishandling  Defense  Information  "A  person  is  guilty  of  an  offense 
if  *  *  *  being  in  unauthorized  possession  or  control  of  national  defense  infor- 
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mation  lie,  *  *  *  engages  in  conduct  that  causes  its  *  *  *  communication  to 
another  person  who  is  not  authorized  to  receive  it;  or  *  *  *  fails  to  deliver 
it  promptly  to  a  public  federal  official  who  is  entitled  to  receive  it." 

A  news  reporter,  for  example,  publishes  information  on  cost  overruns  or 
corruption  in  Defense  Department  contracts,  or  changes  in  policy  in  State 
Department  negotiating  attempts  in  the  Middle  East,  and  he  is  automatically 
subjected  to  the  threat  of  prosecution  because  he  is  "in  unauthorized  posses- 
sion *  *  *  of  national  defense  information;"  and  because  he  published  it,  he 
has  caused  "its  communication  to  another  person  who  is  not  authorized  to 
receive  it." 

And  if,  in  fact,  the  government  makes  a  demand  on  him  to  return  the 
information — even  if  it  is  a  Xerox  or  is  in  the  form  of  notes  because  he 
interviewed  a  government  official,  he  is  subject  to  prosecution  a  second  time 
because  he  "fails  to  deliver  it  promptly  to  the  federal  public  servant  who 
is  authorized  to  receive  it." 

Conclusion:  We  think  that  the  Congress  ought  to,  in  every  possible  way, 
encourage  the  press  to  inform  the  public  about  the  way  its  government  oper- 
ates in  all  areas,  whether  it  be  the  Department  of  Health,  Education  and 
Welfare,  the  Department  of  Justice  or  the  Departments  of  State  and  Defense. 
Certainly  there  is  presumption  that  information  which  the  government  with- 
holds is  based  on  a  reasonable  justification  in  the  public  interest.  But  once 
a  news  reporter  obtains  information  about  Watergate  or  about  Vietnam  or 
about  the  Middle  East  or  about  the  SALT  talks  or  about  thalidomide,  then, 
under  our  system  of  laws,  the  government  has  the  burden  of  proving  in  a 
criminal  prosecution  that  the  publication  of  the  information  possess  a  "clear 
and  present  danger"  to  some  overriding  and  compelling  national  interest. 

Reporters  should  not  be  faced  with  possible  jail  terms  for  publishing  in- 
formation the  government  has  not  released.  Reporters  should  not  face  jail 
terms  for  publishing  any  "national  security  information"  regardless  of  its 
content. 

In  the  Pentagon  Papers  case,  Dean  Griswold  told  the  United  States  Court 
of  Appeals  that  (he  Constitution  did  not  authorize  the  courts  to  "second 
guess"  President  Nixon's  determination  that  the  publication  of  the  Pentagon 
Papers  would  harm  the  national  securtiy. 

THE  SUPREME  COUET  DISAGREED 

S-1  would,  in  effect,  void  the  Pentagon  Papers  decision.  It  would  permit 
the  government  to  criminally  punish  any  reporter  for  publishing  any  "national 
defense  information"  based  on  the  untested  and  self-serving  conclusions  of 
the  Executive  Branch.  Our  Committee  cannot  believe  that  the  Congress  will 
authorize  any  such  blanket  Official  Secrets  Act  to  be  imposed  upon  the  public 
of  our  nation. 

The  only  standard  which  we  believe  would  be  acceptable  to  the  working 
reporters  and  editors  would  be  a  standard  that  would  conform  the  federal 
criminal  law  to  the  prior  restraint  doctrines  of  Near  v.  Minnesota"'  and  AVw? 
York  Times  v.  TJ.S."^  because,  after  all,  a  criminal  law  operates  just  as  much 
as  a  prior  restraint  on  publication  as  an  injunction  barring  the  publication 
itself.  Therefore  we  would  suggest  that  this  whole  section  on  national  se- 
curity, as  it  applies  to  members  of  the  public  and  the  press  who  obtain 
"national  defense  information"  should  only  be  operative  if  the  government  can 
prove  beyond  a  reasonable  doubt  that  publication  of  the  information  would 
pose  a  "clear  and  present  danger"  to  the  national  security  of  the  nation,  or 
would  pose  a  "direct,  immediate  and  irreparable  injury"  to  the  national  se- 
curity of  the  nation. 

S-l'S  RESTRICTION  ON  THE  RIGHT  OF  GOVERNMENT  EMPLOYEES  TO  GIVE  TO  THE  CON- 
GRESS, TO  LAW  ENFORCEMENT  AND  TO  THE  PRESS  INFORMATION  ABOUT  GOVERNMENT 
CORRUPTION,    GOVERNMENT    MISREPRESENTATION,    ET   CETERA 

In  addition  to  constructing  new  criminal  penalties  against  the  press  for 
publication  of  any  government  information  without  permission,  and  for  pub- 
lication of  any  national  defense  information,  S-1  also  discourages  government 
employees  from  exercising  the  constitutional  right  of  all   citizens  to  give  in- 

^~  Near  v.  Minnesota,  28,3  U.S.   607    (1931). 
'^^New  York  Times  v.  U.8.,  403  U.S.  415    (1971). 
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formation  to  the  press  of  public  importance,  including  evidence  that  the 
government  officials  themselves  are  breaking  the  laws  or,  are  lying  to  the 
public.  It  has  done  this  in  various  ways. 

"Sec.  1124-^DisGlosmg  Classified  Information  "(a)  Offense — A  person  is 
guilty  of  an  offense,  if,  being  or  having  been  in  authorized  possession  or  con- 
trol of  classified  information,  or  having  obtained  such  informaiton  as  a  re- 
sult of  his  being  or  having  been  a  federal  public  servant,  he  communicates 
such  information  to  a  person  who  is  not  authorized  to  receive  it." 

"It  is  not  a  defense  to  a  prosecution  under  this  section  .  .  .  that  the  infor- 
mation was  not  lawfully  subject  to  classification  at  the  time  of  the  offense." 
The  government  official  who  believes  that  he  has  evidence  that  a  C.I.A.  or 
F.B.I,  or  White  House  official  is  breaking  the  law ;  or  evidence  that  govern- 
ment officials  are  issuing  public  policy  statements  about  relations  with  the 
Soviet  Union  which,  in  fact,  secretly  the  government  is  contracting  in  diplo- 
matic negotiations,  should  be  certainly  encouraged  to  give  to  the  public  this 
type  of  information.  Perhaps,  we  would  have  heard  about  the  so-called  Houston 
Plan,  or  the  CIA  domestic  spying  much  earlier  if  the  government  did  not 
have  as  an  axe  over  the  honest  civil  servant's  head  the  ability  to  criminally 
prosecute  him,  fire  him  under  various  regulations,  and  to  otherwise  destroy 
his  reputation.  Certainly,  as  newspersons,  we  believe  that  the  Congress  should 
encourage  government  employees  to  come  forward  with  information  w^hich 
contradicts  the  public  statements  of  high  government  officials  or  which 
shows  that  these  officials  may  have  engaged  in  illegal  conduct.  We  have  had 
enough  experience  in  recent  years  to  indicate  that  we  cannot  trust  the  public 
statements  of  many  of  our  officials  on  foreign  affairs  and  national  defense 
policies. 

This  statute  does  just  the  opposite.  It  threatens  a  public  spirited  public 
servant  with  jail  for  attemjiting  to  inform  the  public  about  this  type  of 
news,  and  offers  an  additional  shield  of  silence  to  the  dishonest  or  corrupt  pub- 
lic official. 

»s'ec.  1523 — Intercepting  Correspondence  "(a)  Offense — A  person  is  guilty  of 
an  offense  if  he  intentionally  *  *  *  intercepts,  opens,  or  reads  private  cor- 
respondence without  the  prior  consent  of  the  sender  or  the  intended  re- 
cipient ;  or  *  *  *  discloses,  or  uses,  the  contents  of  private  correspondence  to 
another  person  knowing  that  such  content  were  obtained  without  the  per- 
mission of  the  sender  or  the  recipient."  Here,  once  again,  the  public  spirited 
civil  servant — who  sees  a  letter  from  or  to  a  high  government  official  which 
indicates  a  political  payoff  or  conflict  of  interest,  or  any  other  type  of  law 
violation,  or  which  raises  a  flat  contradiction  with  the  public  statements  of 
the  public  official,  is  discouraged — is  specifically  threatened  with  criminal 
prosecution  if  he  makes  this  information  public  to  "any  other  person"  includ- 
ing a  news  reporter  or  a  Congressman. 

Sec.  152i — Revealiriff  Private  Information  Submitted  for  a  Government  Pur- 
pose "(a)  Offense — A  person  is  guilty  of  an  offense  if,  in  violation  of  a 
specific  .servant  by  a  statute,  or  by  a  regulation,  rule,  or  order  issued  pur- 
suant thereto,  he  discloses  information,  to  which  he  has  had  access  only  in 
his  capacity  as  a  public  servant,  that  had  been  provided  to  the  government 
by  another  person,  other  than  a  public  servant  acting  in  his  official  capacity, 
solely  in  order  to  comply  with  *  *  *  ^  requirement  of  *  *  *  employment, 
or  *  *  *  f^  specific  duty  imposed  by  law  imposed  upon  such  other  person." 

Now^  here,  of  course,  we  have  the  classic  case  of  the  corrupt  contract  or 
the  payoff  for  a  government  grant.  The  information,  of  course,  would  be 
supplied  to  the  government  by  "another  person  other  than  a  public  servant" 
and  it  would  be  supplied  in  order  to  comply  with  "a  specific  duty  imposed  by 
law"  in  government  contracts. 

We  would  think  that  Congress  would  wish  to  encourage  public  servants  to 
come  forward  when  they  have  evidence  of  corruption  in  the  expenditure  of 
public  monies,  not  to  penalize  them  by  sending  them  to  jail.  In  addition,  this 
])rov:sion  silences  the  public  servant  forever  because  it  applies  to  "a  former 
jiublic  .servant"  who  obtained  the  information  "as  a  federal  public  servant." 
Tlierefore.  even  civil  servants  who  are  loyal  to  the  system — but  who  get 
disgusted  because  they  discover  corruption  and  quit — are  silenced  from  com- 
ing to  the  news  media  and  complaining  about  the  behavior  of  their  superiors. 

Sec.  JSOt — Obstruetinff  a-  Government  Fiinetion  by  Fraiid  (a)  Offense — A 
person   is  guilty  of  an  offeui^e  if  he  intentionally   obstructs,   impairs,   or  per- 
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verts  a  government  function  by  defrauding  the  government  in  any  manner.** 
Under  the  Justice  Department's  tlieories  in  the  EUsberg  prosecution,  cer- 
tainly a  government  civil  servant  can  attempt  to  defraud  his  superior  out 
of  his  function  of  controlling  the  release  of  public  information. 

We  have  tried  respectfully  to  show  this  Subcommittee  that  these  pro- 
visions which  restrict  the  access  of  public  servants  to  the  news  media  would 
only  aid  those  officials  who  are  interested  in  hiding  from  the  public  evidence 
of  their  own  misconduct.  We  would  urge  the  Congress  to  draft  this  legislation 
in  such  a  way  as  to  encourage  this  type  of  information  to  be  brought  forward 
and  not,  as  this  legislation  is  now  drawn,  to  put  even  more  severe  obstacles 
in  the  way  of  citizens  and  taxpayers  who  have  a  right  to  know  how  their 
government  is  operating. 

CONFIDENTIALITY 

As  this  Committee  is  aware,  the  question  of  forcing  a  newsperson  to  reveal 
conlidential  news  sources  in  connection  with  a  criminal  proceeding  being 
conducted  by  a  grand  jury  or  a  court  is  perhaps  the  most  sensitive  legal 
issue  which  working  news  reporters  deal  with  today.  As  this  Committee 
knows,  there  have  been  several  proposals  for  federal  shield  laws  in  order 
to  solve  this  problem,^"  but  there  is  no  uniform  agreement  among  the  news 
media  as  to  what  kind  of  substantive  or  affirmative  protection  Congress 
ought  to  give. 

Some  members  of  the  media  believe  in  the  so-called  absolute  shield  law, 
which  would  prohibit  a  newsman  from  being  forced  to  disclose  any  unpub- 
lished information  in  any  proceeding.  Some  believe  in  the  so-called  qualified 
shield  law  which  would  permit  some  unpublished  information  to  be  dis- 
closed in  some  types  of  proceedings.  Some  newspersons  ai'gue  against  any 
shield  law  on  the  grounds  that  implementation  by  Congress  of  the  protcetion 
contained  in  the  First  Amendment  would  themselves  imply  the  ability  of 
Congress  to  limit  the  First  Amendment.  AVhile  this  Committee  has  testified 
in  favor  of  an  absolute  shield  law,  for  the  purposes  of  this  testimony,  we 
make  no  substantive  recommendations. 

However,  it  is  one  thing  to  say  that  Congress  will  leave  to  the  inherent 
Article  3  powers  of  the  courts  their  power  to  impose  contempt  upon  a  news- 
person for  his  refusal  to  disclose  a  confidential  source.  It  is  quire  another, 
as  is  contained  in  S-1,  to  authorize  a  federal  court  to  issue  a  criminal 
contempt  citation  against  a  newsperson  who  "disobeys  or  resists  a  writ, 
process,  order,  rule,  decree,  or  command  of  a  court"  to  disclose  a  confidential 
news  source. 

We  would  therefore  respectfully  submit  to  the  Subcommittee  that  it.  under 
its  power  to  control  the  federal  criminal  law,  remove  the  statutory  power  of 
the  federal  courts  to  hold  a  newsperson  in  contempt  for  refusing  to  disclose 
the  source  of  unpublished  information  obtained  during  his  news-gathering 
activities.  This  would  remove  federal  statutory  authority  for  the  contempt 
prosecutions.  We  would  further  suggest  that  the  Congress  bar  the  federal 
government,  via  the  Attorney  General,  from  prosecuting  such  a  claim  on 
behalf  of  the  court.  This  would  leave  the  court  in  a  common  law  position 
of  enforcing  its  own  decrees  without  the  help  of  the  federal  government 
We  suggest  this  because  we  have  little  confidence,  based  on  past  experience; 
that  the  federal  government's  attitude  toward  the  protection  of  confidential 
news  sources  is  in  any  way  consistent  with  the  First  Amendment  guarantees. 

Sect.  1311 — Hindering  Law  fJvforcement — (a)  Oifense — A  person  is  guilty 
of  an  offense  if  he  interferes  with,  hinders,  delays,  or  prevents,  the  discover.v, 
apprehension,  prosecution,  conviction,  or  punishment  of  another  person,  know- 
ing that  such  other  person  has  committed  a  crime  or  is  charged  with  or 
being  sought  for  a  crime,  by  *  *  *  concealing  him  or  his  identity." 

As  this  Subcommittee  is  well  aware,  one  of  the  most  common  methods 
of  investigation  reporting  is  to  actually  interview  persons,  frequently  on  a 
confidential  basis,  who  have  evidence  of  a  crime,  and  who  may  themselves 
have  participated  in  a  crime. 

The  disclosures  in  the  Watergate  scandal,  for  example,  were  based  in  large 
part  upon  persons  who  had  particijiated  in  the  cover-up.  There  is  reason  tf» 
believe  that  the  disclosures  of  the  CIA  surveillance  and  of  the  FBI  surveil- 
lance came  from  members  of  those  agencies   who   themselves   had   some  part 

-'See,  e.jr..  S.  3fi,  S.  15S,  S.  3]R,  S.  4.51.  S.  G."??,  S.  7.50,  S.  S70,  S.  917,  S.  1128  and 
S.J.  Res.  S,  all   1st  Session  OSrd  Congress,   1973. 
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in  what  seems  to  have  been  illegal  activity.  Recent  disclosures  of  corruption 
in  the  Immigration  and  Naturalization  Service  seem  to  have  been  based,  in 
some  part,  on  persons  who  may  have  been  peripherally  or  directly  engaged 
in  the  process  of  permitting  illegal  aliens  to  come  across  the  border  in  viola- 
tion of  the  laws.  And  the  frequent  disclosures  of  commercial  favoritism  by 
various  government  agencies,  including  the  favored  treatment  given  to  the 
International  Telephone  and  Telegraph  Company  in  its  merger  with  the  Hart- 
ford Fire  Insurance  Company,  show  that  more  frequently  than  not,  the  best 
information  about  government  misbehavior  may  come  from  persons  inside 
or  outside  government  who  have  been  involved  in  the  crimes,  but  who  for 
one  reason  or  another  wish  the  public  to  know  what  has  happened. 

This  section  of  the  criminal  code  would  be  clear  authority  to  prosecute  a 
newspaper  reporter  criminally  for  his  refusal  to  aid  law  enforcement  in  the 
"discovery"  or  "apprehension"  of  "another  person  knowing  that  such  a  per- 
son has  committed  a  crime  or  is  charged  with  or  being  sought  for  a  crime 
by  *  *  *  concealing  him  or  his  identity." 

Furthermore  this  section  provides  that  it  is  not  a  defense  to  a  prosecution 
under  this  section  that  the  record  document  or  other  object  which  the  re- 
porter has,  indicating  that  the  person  interviewed  has  committed  a  crime, 
"would  have  been  legally  privileged."  This  would  appear  to  imply  that  a 
reporter  could  not  claim  that  his  notes,  which  identify  the  informant,  would 
be  privileged  under  any  reading  of  Caldwell  v.  f/.S.^"  or  subsequent  cases  in 
the  federal  courts  which  have  protected  reporters  confidential  sources.^  This 
particular  statute  seems  to  be  a  blanket  authorization  to  prosecute  a  reporter 
who  refuses  to  disclose  a  confidential  source  when  that  source  has  been  in- 
volved in  any  way  in  a  conspiracy  to  break  the  law. 

Sec.  1333 — Refusing  to  Testify  or  Produce  Information — (a)  Offense — A 
person  is  guilty  of  an  offense  if  *  *  *  in  any  other  official  proceeding,  he  *  *  * 
refuses  to  answer  a  question  after  a  federal  court  or  federal  judge  *  *  *  has 
directed  him  to  answer  and  advised  him  that  his  failure  to  do  so  might 
subject  him  to  criminal  prosecution,"  meaning  criminal  contempt. 

Here  again  we  have  an  affirmative  congressional  authorization  to  prose- 
cute a  reporter  under  the  federal  criminal  statutes  if  he  wishes  to  protect 
a  confidential  news  source.  The  effect  of  this  statute  may  be  somewhat  miti- 
gated by  Subdivision  (a)  "Affirmative  defense — It  is  an  affirmative  defense 
to  a  prosecution  under  this  section  that  the  defendant  was  legally  privi- 
leged to  refuse  to  answer  the  question  or  to  produce  the  record,  document, 
or  other  object." 

However,  we  would  point  out  to  the  Congress,  that  under  the  Caldwell 
case,  there  is  a  substantial  question  as  to  whether  the  press  is  "legally 
privileged"  in  federal  criminal  proceedings  to  refuse  to  identify  confidential 
news  sources,  and  to  refuse  to  produce  notes  of  confidential  information  given 
by  informants. 

We  would  hope  that  the  Subcommittee  would  consider  inserting  in  this 
bill  an  affirmative  defense  to  all  of  these  various  provisions  which  could  be 
utilized  against  a  newsperson  seeking  to  protect  the  identity  of  confidential 
sources  or  other  unpublished  information  obtained  during  the  legitimate 
course  of  news-gathering.  As  this  Subcommittee  knows,  one  of  the  biggest 
stumbling-blocks  to  the  passage  of  a  shield  law  has  been  opposition  in  the 
Congress  to  giving  a  privilege  in  libel  proceedings.  As  libel  is  a  civil  pro- 
ceeding, we  can  see  no  substantial  Congressional  objection  to  giving  the  press 
an  affirmative  defense  to  refuse  to  produce  confidential  sources  in  response 
to  any  use  of  the  federal  criminal  law  powers. 

SHIELD  LAW 

Another  solution  to  the  confidentiality  problem  would  be  to  permit  a  news- 
person— subpoenaed  to  give  information  in  any  federal  criminal  proceeding — 
to  plead  the  shield  law  of  the  state. 

Because  there  are  26  states  which  have  passed  shield  laws,  this  would  make 
uniform  the  protection  in  the  state  and  federal  proceedings  and  would  not 
permit  federal  grand  juries  and  judges  to  undermine  the  protection  offered 
to  a  newsperson  by  his  own  state  legislature. 


""40R  U.S.   665    (1972). 

^1  Baker  v.  F  &  F  Investment  Co.,  470  F.  2d  778  (8d  Cir.  1972)  :  Democratic  National 
Committee  v.  McCord,  856  F.  Supp.  D.D.C.  1973)  ;  Bursey  v.  United  States,  466  F.  2d 
1-59   (9th  Cir.  1972). 
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In  criminal  trials  governed  by  Rule  26  of  the  Federal  Rules  of  Criminal 
Procedure — which  conform  to  Rule  26  in  the  Proposed  Rules  in  S-1 — federal 
courts  generally  will  not  apply  state  law  on  the  privilege  of  a  witness, 
United  States  v.  Woodall,^~  through  one  Circuit  has  held  to  the  contrary.  Love 
V.  United  States.^^  Rule  26,  however,  by  its  terms  is  not  applicable  to  grand 
jury  proceedings,  and  neither  the  Supreme  Court  nor  any  other  federal  'I'ourt 
has  previously  decided  the  question  of  whether  or  to  what  extent  a  privilege 
embodied  in  state  law  is  binding  on  a  federal  court  in  the  context  of  a  grand 
jury  proceeding. 

In  the  most  closely  analogous  context — a  proceeding  to  enforce  an  IRS 
summons  in  an  investigation  likely  to  lead  both  to  criminal  prosecution  and 
civil  liability,  see  Donaldson  v.  United  States  "^ — the  privileges  established  by 
law,  at  least  insofar  as  they  are  not  in  conflict  with  any  established  federal 
law  or  public  policy,  are  controlling.  Baird  v.  Koerner,^  United  States  v. 
Cromer,^  United  States  v.  Ladner."''  No  federal  law  or  policy  requires  disre- 
gard of  a  newsman's  privilege  under  state  law.  Indeed  the  Supreme  Court 
in  Branzhurg  v.  Hayes^^  while  refusing  to  create  "a  virtually  impenetrable 
constitutional  shield,  beyond  legislative  or  judicial  control,"  to  protect  news- 
men's sources,  strongly  indicated  that  a  state  newsman's  privilege  law  should 
be  respected  in  federal  courts : 

There  is  also  merit  in  leaving  state  legislatures  free,  within  First  Amend- 
ment limits,  to  fashion  their  own  standards  in  light  on  the  conditions  and 
problems  with  respect  to  the  relations  between  law  enforcement  officials  and 
press  in  their  own  areas.  It  goes  without  saying,  of  course,  that  Congress 
is  limited  in  its  powers  to  bar  state  courts  from  responding  in  their  own 
way,  construing  their  own  constit\itions  so  as  to  recognize  a  newsman's 
privilege,  either  qualified  or  absolute. 

The  response  of  Congress  thus  far  has  been  very  much  the  same.  The  New 
Federal  Rules  of  Evidence,  as  passed  by  Congress,  leave  ''the  law  of  privi- 
lege in  its  present  state  *  *  *  H.R.  Rept.  No.  93-650,  93rd  Cong.,  1st  Session, 
p.  8.  The  rationale  was  "that  federal  law  should  not  supersede  that  of  the 
States  in  sulistantive  areas  such  as  privilege  ab.sent  a  compelling  reason.'" 

The  lack  of  any  federal  law  or  policy  against  protection  of  the  confidential- 
ity or  news  sources  is  in  sharp  contrast  to  the  .strong  state  policies  in  favor 
of  such  protection  within  their  respective  boundaries.  No  fewer  than  twenty- 
six  states  have  enacted  legislation  affording  some  measure  of  protection 
against  compelled  disclosure  of  newsmen's  sources,  and  eleven  of  those  statutes 
have  been  enacted  or  broadened  within  the  past  five  years.  One  federal  court 
of  appeals,  discussing  two  of  these  state  statutes  (Illinois  and  New  York),  re- 
cently stated  that  they  "reflect  a  paramount  public  interest  in  the  mainten- 
ance of  a  vigorous,  aggressive  and  independent  press  capable  of  participating 
in  robust,  unfettered  debate  over  controversial  matters,  an  interest  which  has 
always  been  a  principal  concern  of  the  First  Amendment  *  *  *,"  Baker  v, 
F  &  F  Investment  Co.'" 

Allowing  federal  courts  to  override  a  state  shield  law  in  the  context  of  grand 
jury  proceedings  will  effectively  nullify  the  attempts  by  the  state  legislatures 
to  protect  this  paramount  public  interest"  within  their  respective  borders.  The 
premise  of  shield  laws — that  an  assurance  of  confidentiality  will  encourage  the 
flow  of  information  to  the  public  and  advance  the  cause  of  truth — is  under- 
mined by  any  substantial  exceptions  to  the  applicability  of  the  privilege. 

Almost  any  crime  committed  in  the  United  States  today  raises,  at  least  at 
the  initial  stage  of  the  investigation,  the  possibility  that  a  federal  law  may 
have  been  violated,  and  a  federal  grand  jury  investigation  or  trial  may  be 
initiated.  A  refusal  to  apply  a  state  shield  law  in  a  federal  grand  jury  pro- 
ceeding or  trial,  therefore,  will  effectively  negate  the  purpose  of  the  privilege 
in  every  situation  where  a  potential  news  source  has  information  involving 
possible  criminal  conduct. 


:t  JOS  ].-    Of]   ]oi7    fr,f,,   pjp    1070)    (e7i   hanc).  cert,   (leniefl.   .SPO  T^S.   985    (1072). 

3::;S6  P.  2(1  200   (Rth  Clr.  19G7).  cert,  denied,  3S0  U.S.  985   (1972). 

8*400  U.S.  .'517.  534-5.S5    (1971). 

35  279  F.  2d  623,  G32   (9th  Cir.  1960). 

S6  4S3  F.  2cl  99,  101   (9th  Cir.  1973). 

3^230  F.   Knnn.  S0.5.  S96   (S.D.  Miss.   lOei). 

3''40R  U.S.  665    (1972). 

s^  Baker  v.  F  &  F  Investment  Co..  470  F.  2d  778   (2d  Cir.  1972). 


u 

GAG  OEDEES 

A  second  issue  which  is  increasingly  concerning  the  press  is  the  increase 
in  the  use  of  gag  orders  to  restrict  the  press  from  covering  criminal  justice 
proceedings.  A  great  deal  of  this  confusion  is  the  result  of  the  Supreme 
Court's  silence  on  the  subject  in  view  of  the  implications  of  Sheppard  v. 
MaxwelV° 

The  lack  of  guidance  by  the  Court  in  regard  to  the  implications  of  Sheppard 
has  encouraged  a  sharp  increase  in  the  issuance  of  these  restrictive  orders 
against  the  news  media,  especially  in  the  past  two  years.  The  scope  of  the 
litigated  orders  ranges  from  conventional  gag  orders  covering  court  person- 
nel to  such  bizarre  actions  as  excluding  the  press  from  reporting  pul)lic 
record  pretrial  judicial  proceedings,"  sealing  all  records  of  all  cases  filed 
in  a  court  of  Public  Record,*^'  barring  publication  for  six  months  of  the  names 
of  public  witnesses,^''  hearing  a  secret  witness,"  forbidding  publication  of  a 
change  of  plea  in  open  court,''"  forbidding  publication  of  a  defendant's  prior 
criminal  indictments,*"  forbidding  publication  as  to  any  opinion  as  to  inno- 
cence of  guilt,"  hearing  two  secret  witnesses,**  forbidding  memory  sketches  of 
an  open  court  proceeding,*"  sealing  off:  an  entire  criminal  trial ,°°  limiting  news 
media  coverage  to  a  single  pool  reporter,"^  banning  publication  of  a  public 
jury  verdict,^"  and  requiring  reporters  to  sign  an  agreement  not  to  report 
parts  of  a  public  trial  proceeding  as  a  condition  for  admittance  into  the 
courtroom."'' 

There  have  also  been  orders  directed  toward  third  parties  restricting  all 
access  to  defendants."*  witnesses,""  and  potential  witnesses  ^  and  voiding  a 
criminal  indictment  because  the  news  media  republished  public  information 
distributed  by  the  Food  and  Drug  Administration."'  As  a  result  of  all  this  con- 
fusion, reporters  have  frequently  been  held  in  contempt^  and  sometimes  even 
fined  and  jailed. 

The  confusion  has  confounded  the  courts  as  well.  Even  judges  trying  similar 
cases  in  the  same  court  have  reached  different  results.  For  example,  defend- 
ants in  the  Watergate  cover-up  case  were  forbidden  to  talk  to  the  press  by 
order  of  Chief  Judge  Sirica  of  the  United  States  District  Court  for  the 
District  of  Columbia.""  But  a  trial  order  issued  by  Judge  Gesell  of  the  same 
court  in  the  Watergate-related  trial  of  former  White  House  aide  Dwight 
Chapin  authorized  the  defendant  to  ''communicate  with  the  press  as  he 
chooses." ""   One   news   organization  has   broken   an   order   decreed  invalid   on 
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*<■  State  V.  Sperry,  79  Wash.  2d  69,  4S3  P.  2d  608  (1971),  cert,  denied  sub.  nom. 
ilcCrea  v.  Sperry,  404  U.S.  9;i9    (1971). 

*-  Charlottesville  Neivspapers,  Inc.  v.  Berry,  Nos.  740463  and  740464  (Va.  Sup.  Ct.. 
Juue  19,  1974). 

*»  Sun  Co.  V.  Superior  Court,  29  C;il.  App.  3d  815,  10.5  Cal.  Rptr.  873   (1973). 

**  Midgett  v.  McClellan,  No.  71-1076HM    (D.  Md.,  June  12,   1974). 

instate  V.  Payne,  No.   74-7F    (Mantee  Ct.v.,  Fla.,  Cir.  Ct.,  April  4,   1974). 

*^  United  States  v.  Srhiavo,  Nos.  73-185.5  and  7.3-1856    (.3d  Cir.,  Auffust  8.  1974). 

<^  People  V.  Green,  Nos.  L28145F  through  L28150  (San  Francisco,  Cal.,  Mun.  Ct., 
Way  9,  1974). 

i»  United  States  v.  Bloemaker.  No.  S-ClV-73-80   (S.D.  Til.,  March  26.  1974). 

'"United  States  v.  Columbia  Broadcasting  System,  497  F.  2d  102   (5th  Cir.  1974). 

^0  Oliver  v.  Posfel,  30  N.Y.  2d  171,  331  N.Y.S.  2d  407,  282  N.E.  2d  306   (1972). 

^^  State  V.  Dauher,  No.   6855    (Marshall.   Ind.,  Cir.   Ct.,  April   11,   1973). 

^-Wood  V.  Goodson,  485  S.W.  2d  213   (Ark.  1972). 

63  See  the  Brunswick,  Maine  Times  Record,  April  23,  1973. 

'^United  States  v.  Tijcrina,  412  F.  2d  661  (10th  Cir.),  cert,  denied,  396  U.S.  990 
(1969)  ;  United  States  v.  Mitchell,  Crim.  No.  74-110  (D.D.C.,  filed  March  1.  1974)  ; 
Hamilton  v.  Municipal  Court,  270  Cal.  App.  2d  797,  76  Cal.  Rptr.  168,  cert,  denied, 
396  U.S.  985   (1969). 

^United  States  v.  Mitchell.  Crim.  No.  74-110    (D.D.C.,  filed  TMarch   1.   1974). 

5«  Hamilton  v.  Municipal  Court,  270  Cal.  App.  2d  797,  76  Cal.  Rptr.  168,  cert,  denied, 
296  U.S.  985  (1969). 

57  United  States  v.  .ihbott  Laboratories,  No.  3897  Crim.  (E.D.  N.C.,  filed  December  17, 
1973),  rev'd.  No.  74-1230    (4th  Cir.,  filed  October  2,   1974). 

^United  States  v.  Columhin  Broadcasting  Sy.'item,  497  F.  2d  102  (5th  Cir.  1974); 
United  States  v.  Dickinson,  465  F.  2d  496  (5th  Cir.  1972),  cert,  denied.  414  U.S.  979 
11973)  ;  Phoenix  Newspapers  v.  Superior  Court,  101  Ariz.  257,  418  P.  2d  594  (1966) 
(contempt  revorrsed  by  Ariz.  Sup.  Ct.)  :  »Sf^a^e  v.  Meek,  9  Ariz.  App.  149,  450  P.  2d  115. 
cert,  denied,  396  U.S.  847  (1969)  ;  Wood  v.  Goodson,  485  S.W.  2d  213  (Ark.  1972), 
(contempt  reversed  bv  Ark.  Su]).  Ct.)  :  Farr  v.  Superior  Court,  22  Cal.  App.  3d  60,  99 
Cal.  Rptr.  .342  (1971).  cert,  denied,  409  U.S.  1011  (1972)  ;  In  re  Ithaca  Journal  Netcs, 
Inc.,  292  N.Y.S.  2d  920  (1968)  ;  State  y.  Sperry,  79  Wash.  2d  69,  483  P.  2d  608  (1971), 
cert,   denied  snh.  nom.    (contempt  reversed   by  Wash.   Sup.  Ct.). 

^^  United  States  v.  Mitchell,  Crim.  No.  74-110   (D.U.C.,  filed  March   1,  1974). 

^United  States  v.  Chapin,  Crim.  Case  No.  990-73   (D.D.C.,  filed  February  28,  1974). 


35 

appeal  and  yet  has  been  held  in  contempt  of  the  invalid  order  in  Dickinson  v. 
C'..S'."  while  another  appellate  court  has  upheld  a  newspaper's  right  to  violate 
an  invalid  gag  order."- 

Some  members  of  the  media  have  felt  they  ought  to  obey  gag  orders,  even 
when  they  directly  forbid  publication  of  editorials  and  stories  about  a  particu- 
lar case,  in  flat  contradiction  of  the  doctrine  of  Near  v.  Minnesota.^ 

Today,  no  one  in  the  news  media,  in  the  bar  or  on  the  bench,  knows  what 
the  law  is  and  we  respectfully  submit  that  the  Congress,  as  a  matter  of  public 
policy,  has  an  opportunity  to  resolve  the  growing  conflict. 

We  think  of  course  that  any  order  against  the  press  prohibiting  publication 
of  any  information  relating  to  the  criminal  justice  process  is  an  imconstitu- 
tional  prior  restraint  under  the  doctrine  of  Near  v.  Minnesota.^  However,  we 
also  believe  that  the  Supreme  Court  may  find  that  there  are  rare  instances 
when  these  orders  may  be  justified ;  and  for  that  reason  we  would  not  ask 
the  Congress  in  the  Federal  Rules  of  Criminal  Procedure  for  the  United  States 
district  courts  to  bar  all  orders  of  whatever  nature  under  any  circumstances. 
We  would,  however,  suggest  to  the  Congress  that  it  may  be  able  to  offer  a 
solution  to  this  problem  by  giving  the  press  a  procedural  due  process  guarantee 
in  the  issuance  of  any  orders  which  restrict  publication  about  the  criminal 
justice  process. 

In  1972,  this  Committee  conducted  a  survey  of  most  of  the  significant  media 
gag  order  cases,  and  this  study  revealed  the  rather  startling  fact  that  in  no 
single  litigated  case  that  was  surveyed  had  there  been  a  semblance  of  pro- 
cedural due  process  afforded  to  the  parties  most  affected — the  news  media. 
That  is,  in  no  case  were  the  media  given  notice,  an  opportunity  to  be  heard 
or  the  chance  to  present  evidence  in  advance  of  an  order  restricting  their 
coverage  of  public  proceedings. 

Therefore,  we  would  suggest  to  the  Congress  that  they  bar  the  federal 
courts  from  holding  any  newspaper  in  contempt  of  any  order  barring  publica- 
tion of  information  about  federal  criminal  trials  if  the  order  has  not  been 
published  and  if  the  news  media  has  not  been  published  and  if  the  news 
media  has  not  been  given  an  opportunity  to  present  evidence  on  its  behalf, 
to  obtain  written  findings  of  fact  and  to  appeal  on  an  extracted  basis  before 
the  order  goes  into  effect. 

Perhaps  the  most  controversial  development  in  this  field  occxarred  in  the 
Dickinson  case  when  the  United  States  Court  of  Appeals  for  the  Fifth  Cir- 
cuit ruled  that  a  newspaper  in  Baton  Rouge  was  properly  held  in  contempt 
because  it  violated  a  gag  order  which  the  Fifth  Circuit  subsequently  found 
was  invalid  imder  the  First  Amendment."*  We  would  hope  that  the  Congress, 
under  its  powers  to  control  the  use  of  criminal  contempt  and  under  its  power 
to  control  the  federal  rules  of  criminal  procedure,  would  attempt  to  settle 
the  gag  order  situation  insofar  as  it  applies  to  federal  criminal  proceedings 
by  drafting  a  provision  which  would  prohibit  the  execution  of  any  contempt 
order  against  the  news  media  and  it  has  been  heard  on  appeal  and  the  auto- 
matic voiding  of  the  contempt  citation  if  the  appellate  court  finds  that  the 
underlying  order  was  itself  invalid  under  the  statutes  of  the  United  States  or 
the  Constitution. 

OTHER  ACCESS  PROBLEMS  TO  THE  CRIMINAL  JUSTICE  PROCESS  :  ARRESTS 

Another  problem  which  the  news  media  is  now  being  faced  with  is  a  growing 
move  under  the  guise  of  privacy,  to  seal  arrest  records.  Proposals  were  sub- 
mitted by  former  Senator  Ervin  to  limit  the  availability  of  public  arrest  and 
conviction  records.  There  is  a  regulation  which  has  been  published  but  not 
implemented  by  the  Law  Enforcement  Assistance  Administration,  and  there 
are  numerous  court  decisions  in  cases  filed  by  individuals  seeking  to  seal 
their  arrest  records. 

The  most  notable  of  these  cases  has  occurred  in  the  District  of  Columbia  in 
Murphy  v.  Sullivan.  ^  in  which  the  United  States  Court  of  Appeals  has  ordered 


«^  nicl-insov   y.  United  !^tntcs.  414  U.S.   f>7f)    (1P7S). 

<^- Sltnte  V.  ^nerri/,  79  Wash.  2A  fiP.  4S?!  P.  2d  60S   (1971),  cert,  denied  sub.  vom. 

«"  Nrar  r.  Minnesota,  2R"  U.S.  697    (19.^1). 

«^  nickinson  v.  Vnited  Sfnfet,  414  U.S.  979   fl97.'?'>. 
^Murphy  v.  Sullivan,  47S  F.  2d  93S    (D.C.D.  1973). 
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the  expungement  of  the  identities  of  thirteen  thousand  persons  arrested  in 
the  May  Day  demonstrations  and  the  identities,  when  known,  of  the  police- 
men who  arrested  them. 

It  is  the  position  of  this  Committee  that  the  most  fundamental  power  of 
the  state  is  to  deprive  a  person  of  his  liberty  and  that  the  act  itself  of  depriv- 
ing a  person  of  his  liberty  should  always  be  a  matter  of  public  record  regard- 
less of  whether  the  act  itself  is  subsequently  declared  unconstitutional  or 
whether  the  act  is  subsequently  declared  invalid  for  other  reasons  such  as 
lack  of  evidence  for  prosecution,  death  of  the  witness,  or  just  a  mistake  in 
law. 

The  advantages  of  maintaining  public  access  to  arrest  records  are  obvious, 
especially  to  arrests  which  are  subsequently  dismissed.  They  may  be  dis- 
missed because  the  law  enforcement  oflScer  was  subjected  to  undue  political 
pressure  to  drop  the  arrest.  They  may  be  dismissed  because  the  law  officer 
was  bribed.  The  arrested  person  may  be  a  public  figure  now,  or  he  may  be 
a  public  figure  in  the  future,  and  it  certainly  would  be  of  interest  to  the 
public  to  know  that  he  w~as  arrested  and  the  circumstances  under  which  he 
was  able  to  have  the  arrest  dismissed.  It  is  the  position  of  this  Committee 
that  the  news  media  and  the  public  must  have  free  access  to  records  which 
indicate  the  deprivations  of  liberty  of  a  citizen  and  that  these  records  should 
contain  at  least  the  minimum  information  indicating  conformity  with  the 
probable  cause  requirements  of  the  Fourth  Amendment  the  identity  of  the 
person  who  was  arrested,  the  location  where  he  was  arrested,  the  charge  he 
was  arrested  upon,  the  person  who  arrested  him  and  the  complaining  witness. 

We  would  hope,  in  view  of  the  extensive  litigation  in  the  courts  on  this 
subject,  that  the  Congress  would  find  it  appropriate  in  these  Federal  Rules  to 
insure  for  the  public  by  some  aflSrmative  statement  that  records  of  arrests 
with  warrants  and  arrests  without  warrants  (and  searches  with  warrants 
and  without  warrants)  shall  forever  be  a  matter  of  public  record  for  any 
citizen  to  inspect  at  his  will. 

ACCESS  TO  CONVICTION  RECORDS 

We  would  raise  a  similar  suggestion  with  reference  to  Section  527,  the 
proposed  amendment  in  S-1  to  the  Judicial  Procedure  Act  relating  to  con- 
viction records.  That  section  authorizes  the  Attorney  General  to  maintain  in 
the  Department  of  Justice  "a  repository  of  records  and  convictions  and  de- 
terminations of  the  validity  of  such  convictions."  We  are,  however,  disturbed 
by  Subdivision  (c),  "Records  maintained  in  the  repository  shall  not  be  public 
records,  but  certified  copies  of  the  records"  and  they  "may  be  furnished  for 
law  enforcement  purposes  on  the  request  of  a  court,  law  enforcement  officer, 
or  officer  of  a  facility  for  the  confinement  of  convicted  offenders  *  *  *" 

We  cannot  understand  why  a  public  record  on  file  in  a  United  States 
District  Court  should  not  be  available  upon  request  from  the  Justice  Depart- 
ment if  the  Justice  Department  maintains  a  certified  copy  of  such  record.  The 
Justice  Department  is  a  public  agency  and  certainly  it  should  be  able  to 
use  the  certified  copies  of  records  for  its  own  purposes.  But  under  the  statute 
the  public  is  denied  the  benefit  of  the  Justice  Department  file.  However,  any 
law  enforcement  agency  whether  it  be  federal,  state  or  local,  can  simply 
query  the  Justice  Department  on  how  many  convictions  it  has  on  file  for 
Mr.  X.  and  the  local  county  police  chief  can  obtain  the  information  and  yet 
the  local  newspaper  cannot.  We  can  see  no  reason  for  denying  to  the  public 
or  the  press  the  benefits  of  the  collection  and  collation  system  maintained 
in  the  Justice  Department  at  public  expense  and  not  giving  the  press  the 
same  access  to  certified  copies  of  public  records  that  this  statute  would  give 
to  any  local  police  chief  or  court. 

ACCESS   TO  FEDERAL   CORRECTION   INSTITUTIONS 

As  this  Subcommittee  knows,  the  correctional  institutions  in  this  country 
are  the  subject  of  a  great  deal  of  controversy  and  public  interest  because  the 
public  depends  so  much  on  the  correctional  facilities  to  rehabilitate  convicted 
offenders. 

However,  the  Subcommittee  must  be  aware  that  prisons  are  probably  the 
least  reported  and  least  understood  public  institutions  in  the  country  be- 
cause traditions  have  developed  which  have  denied  news  reporters  any  effec- 
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tive  access  to  the  institutions.  This  tradition  of  internal  secrecy  was  furthered 
recently  by  the  Supreme  Court  when  it  held  in  the  cast  of  Washington  Post 
V.  S(fxbe"  by  a  vote  of  5  to  4  that  the  news  media  had  no  constitutional 
right  to  have  confidential  interviews  with  inmates. 

The  news  media,  of  course,  considers  the  confidential  interview  with  a  par- 
ticular inmate  to  be  the  most  effective  way  to  obtain  information  about  a 
prison  system.  Inmates  who  are  interviewed  in  the  presence  of  prison  officials 
are  likely  to  be  less  than  candid  about  conditions  because  of  the  ease  of 
physical  retribution  and  the  power  that  prison  officials  have  over  their  early 
release  on  parade. 

Thus,  while  the  Supreme  Court  has  said  that  the  news  media  has  no 
constitutional  right  to  talk  to  the  inmate  nor  does  the  inmate  have  a  consti- 
tutional right  to  talk  to  the  news  media,  the  Congress  certainly  has  the 
power  to  require  the  Federal  Bureau  of  Prisons  and  any  state  prisons  re- 
ceiving Federal  funds  interviews  between  news  reporters  and  inmates  during 
normal  working  hours  and  under  normal  prison  conditions. 

S-1  has  given  extensive  consideration  to  the  organization  of  the  Federal 
Bureau  of  Prisons  in  Chapter  38.  But  unfortunately,  we  see  no  provision  for 
confidential  interviews  or  other  news  media  access  to  the  prison  system  in 
order  to  inform  the  public  how  these  vital  institutions  are  operating  to 
rehabilitate  our  convict  population.  We  would  respectfully  hope  that  the  Sub- 
committee would  take  the  opportunity  that  it  has  in  issuing  rules  and  regu- 
lations for  the  Federal  Bureau  of  Prisons  to  affirmatively  require  the  prison 
administrators  to  permit  confidential  interviews. 

In  the  Supreme  Court  case  of  Washington  Post  v.  Saxhe^  a  5-4  majority 
agreed  with  the  Federal  Bureau  of  Prisons  that  interviewing  a  particular  in- 
mate would  make  him  a  "big  man"  and  would  encourage  him  to  be  a  leader 
of  internal  prison  disorders,  and  therefore  the  Court  permitted  the  Bureau 
to  bar  all  confidential  interviews. 

However,  several  states  have  policies  of  permitting  confidential  interviews 
and  their  prison  administrators  believe  that  permitting  inmates  to  talk  to 
the  press  in  fact  decreases  internal  tensions  inside  penal  institutions  becanso 
it  offers  the  inmate  the  opportunity  to  get  his  dissatisfaction  and  criticisms 
out  to  the  public.  We  would  hope  that  this  Subcommittee  would  believe  that 
lor  the  good  of  the  inmate,  for  the  good  of  the  prison  administrators  and 
certainly  for  the  good  of  the  public  which  is  bearing  the  extraordinary  cost 
of  these  institutions  that  the  Congress  would  take  this  opportunity  to  en- 
courage the  freest  flow  of  information  about  prison  institutions  within  the 
limitations  imposed  by  the  penal  setting. 

CONCLITSION 

We  know  that  this  has  been  a  rather  long  statement  about  S-1,  and  cer- 
tainly there  are  many  provisions,  such  as  the  question  of  news  media  access 
to  pre-trial  discovery  information,  news  media  ability  to  get  at  parole  infor- 
mation records,  and  other  features  of  the  bill  which  are  of  great  interest. 
However,  we  believe  that  this  statement  is  long  enough  and  this  Committee 
would,  upon  the  invitation  of  the  Subcommittee,  be  pleased  to  co-operate  in 
any  further  way  and  to  offer  to  this  Subcommittee  its  expertise  on  legal  prob- 
lems which  now  concern  the  press  in  its  desire  to  inform  the  public  about 
the  type  of  society  we  live  in.  We  thank  you. 


Senator  Hruska.  That  is  fine.  Again,  I  say  your  appearance  here 
is  very  much  appreciated.  You  have  doubly  enriched  our  record 
witli  your  first  appearance  and  your  appearance  this  morning. 

Thank  you  for  the  comprehensive  memorandum  that  you  left 
with  us. 

The  committee  will  take  a  brief  recess,  and  it  will  be  resumed  at 
the  order  of  the  Chair. 

[A  recess  was  taken.] 


"^  Washington  Post  v.  Saxbej  U.S.  Supreme  Court  Case  No.  73-1265. 
*'Id. 
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Senator  Hruska.  The  subcommittee  will  come  to  order. 

We  will  now  hear  from  Mr.  Robert  Pirtle,  who  has  submitted  a 
statement  which  we  will  put  in  the  record  in  its  totality. 

Mr,  Pirtle,  you  may  now  proceed  to  highlight  it  so  that  we  can 
abide  by  the  time  limitation  which  are  forced  upon  us. 

[The  prepared  statement  of  Mr.  Robert  Pirtle  follows:] 

Prepared  Statement  of  Mr.  Robert  Pirtle 

Mr.  Chairman  and  Honorable  Subcommittee  Members:  Tbis  statement  is 
being  filed  on  behalf  of  the  Colville,  Lummi,  Makah  and  Suquamish  Indian 
Tribes  whose  reservations  are  situated  in  Wasliington,  the  Metlakatla  Indian 
Community  v,-hose  reservation  is  situate  in  Alaska,  and  the  Northern  Cheyenne 
Indian  Tribe  whose  reservation  is  situate  in  Montana. 

Like  most  of  the  Indian  tribes  in  America  today,  our  tribes  have  been  mak- 
ing steady  progress  year  by  year  in  modernizing  and  expanding  the  operation 
of  tribal  government  to  the  end  that  our  reservations  will  be  well  governed  and 
the  lives  of  all  reservation  residents  improved.  In  the  process,  we  have  mod- 
ernized our  governmental  systems,  expanded  our  governmental  programs,  up- 
graded the  quality  of  our  staff  personnel  and  made  use  of  every  source  of 
technical  knowledge  available  to  us. 

We  have  learned  from  hard  experience  that  long  disuse  of  governmental! 
power  has  in  many  cases  resulted  in  the  usurpation  of  this  power  by  local 
state  and  county  units  of  government.  Often  the  assertion  of  tribal  rights  of 
self-government  have  been  met  by  ridicule  and  opposition  from  non-Indians 
unfamiliar  with  the  law  governing  the  rights  of  Indian  tribes.  But  we  are 
committed  to  the  principle  of  self-government  or  "home  rule"  in  accordance 
with  the  President's  enunciation  of  our  new  national  Indian  policy  made  in 
the  historic  speech  to  Congress  on  July  8,  1970 : 

".  .  .  Self-determination  among  the  Indian  people  can  and  must  be  encouraged 
without  the  threat  of  eventual  termination.  In  my  view,  in  fact,  that  is  the 
only  way  that  self-determination  can  effectively  be  fostered. 

"This,  then,  must  be  the  goal  of  any  new  national  policy  toward  the  Indian 
people;  to  strengthen  the  Indian's  sense  of  autonomy  without  threatening  his 
sense  of  community." 

This  policy  of  Indian  self-determination  has  now  been  embodied  in  the 
Indian  Self-Determination  and  Education  Assistance  Act,  Public  Law  93-638 
(S.  1017)  on  January  4,  1975.  In  Section  2  of  the  Act,  Congress  finds  that  "the 
Indian  people  will  never  surrender  their  desire  to  control  their  relationships 
both  among  themselves  and  with  non-Indian  governments,  organizations,  and 
persons."  And  in  Section  3  of  the  Act,  Congress  declared  its  policy  to  be  the 
following : 

"The  Congress  declares  its  commitment  to  the  maintenance  of  the  Federal 
Government's  unique  relationship  with  and  responsibility  to  the  Indian  people 
through  the  establishment  of  a  tneaningful  Indian  self-determination  policy 
which  will  permit  an  orderly  transition  from  Fedei-al  domination  of  programs 
for  and  services  to  Indians  to  effective  and  meaningful  participation  by  the 
Indian  people  in  the  planning,  conduct,  and  administration  of  those  programs 
and  services."   (Emphasis  supplied). 

We  believe  we  have  the  full  support  of  the  United  States  government  in  our 
efforts  toward  achieving  a  real  self-determination  including  revitalization  of 
our  Law  and  Order  Codes  and  our  court  systems. 

It  is  for  that  reason  that  we  think  it  would  be  tragic  if  your  Subcommittee 
were  to  act  upon  federal  criminal  legislation  in  a  way  which  inadvertently 
dealt  a  damaging  and  perhaps  fatal  blow  to  our  efforts  at  home  rule.  We 
applaud  your  effort  to  modernize  the  existing  federal  criminal  laws  through 
S.  1  as  we  applauded  the  effort  of  the  93rd  Congress.  Many  provisions  of  S.  1 
will  be  of  benefit  to  Indian  tribes  everywhere.  However,  we  wish  to  address 
ourselves  to  those  provisions  which  we  think  would  create  a  serious  invasion 
of  sovereign  governmental  rights  of  Indian  tribes. 
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1.    S.    1    WOULD   NEEDLESSLY   EXPAND   FEDERAL  CRIMINAL  JURISDICTION   OVER   INDIANS 
AND  INDIAN   RESERVATIONS 

S.  1  includes  33  new  crimes  not  included  in  the  existing  Federal  Criminal 
Code  and,  as  drafted,  would  make  them  applicable  to  all  Indians  on  all  Indian 
reservations.  Time  has  not  permitted  that  we  analyze  each  of  the  newly  added 
33  crimes,  but  experience  dictates  that  because  of  the  special  status  of  Ameri- 
can Indians  and  Indian  tribes,  activities  which  are  properly  criminal  if  per- 
formed by  non-Indians  might  be  appropriately  performed  by  Indians  because 
of  cultural  or  sociological  factors  and  might  even  be  protected  by  treaty 
agreements.  The  status  of  Indian  reservations  as  "distinct  political  commu- 
nities", Worcester  v.  Georgia,  6  Pet.  515  (1832)  ;  Williams  v.  Lee,  358  U.S.  164 
(173),  dictates  that  an  in-depth  analysis  be  made  of  the  33  crimes  to  determine 
which  if  any  are  properly  applicable  to  Indians  and  Indian  reservations. 

We  urge  that  S.  1  not  be  enacted  in  its  present  form  because  of  its  needless 
expansion  of  federal  criminal  jurisdiction  over  Indians  and  Indian  reserva- 
tions. We  also  urge  that  field  hearings  be  held  to  develop  a  factual  background 
regarding  these  33  crimes  with  emphasis  on  existing  law  enforcement  and 
judicial  systems  on  Indian  reservations  and  their  ability  to  deal  with  the 
subject  matter  involved. 

2    S.     1    WOULD    NEEDLESSLY    ASSIMILATE    ALL,    STATE    LAW    INTO    FEDERAL    CRIMINAL 
.JURISDICTION  OVER  INDIANS  AND  INDIAN  RESERVATIONS 

Section  1863  of  S.  1,  entitled  "Violating  State  or  Local  Law  in  an  Enclave" 
is  the  revised  version  of  The  Assimilative  Crimes  Act,  18  U.S.C.  §  13  which  is 
a  part  of  the  existing  Federal  Criminal  Code.  Section  1863  provides,  in  effect, 
that  a  person  is  guilty  of  a  crime  as  a  matter  of  federal  law  if  his  conduct 
violates  the  law  of  the  state  in  which  the  Indian  country  is  situate  even 
though  his  conduct  does  not  violate  the  Federal  Criminal  Code  otherxvise.  This 
Section,  operating  through  Section  203(a)(3)  which  defines  the  special  terri- 
torial jurisdiction  of  the  United  States  as  including  "the  Indian  country,  to 
the  extent  provided  under  section  685  of  the  Criminal  Justice  Reform  Act  of 

1975   (25  U.S.C.  )"  results  in  an  enormous  expansion  of  federal  criminal 

jurisdiction.  The  net  effect  is  to  make  every  state  law  sanctioned  by  criminal 
penalties  applicable  in  all  Indian  country  in  the  United  States.  This  result  is 
a  major  change  in  existing  law  and  is  exactly  contrary  to  the  will  of  Congress 
expressed  in  Public  Law  90-284,  the  Indian  Civil  Rights  Act  of  1968  (62  Stat. 
696). 

The  present  state  of  the  law  is  the  following:  18  U.S.C.  Section  1152  provides 
that  the  Federal  Criminal  Code,  including  the  "Assimilative  Crimes  Act"  (16 
U.S.C.  Section  13)  applies  in  Indian  countries  with  the  following  major  limita- 
tion : 

"This  section  shall  not  extend  to  oCfenses  committed  by  one  Indian  again.st 
the  person  or  property  of  another  Indian,  nor  to  any  Indian  committing  any 
offense  in  the  Indian  country  who  has  been  punished  by  the  local  law  of  the 
tribe,  or  to  any  case  where,  by  treaty  stipulations,  the  exclusive  jurisdiction 
over  such  offenses  is  or  may  be  secured  to  the  Indian  tribes  respectively." 

No  such  limitation  appears  in  Section  203(a)  (3). 

Further,  in  the  Indian  Civil  Rights  Act  of  1968,  62  Stat.  696,  Congress  re- 
sponded to  the  unanimous  plea  of  American  Indians  to  stop  further  encroach- 
ment of  state  laws  in  Indian  country.  A  close  examination  of  the  almost  1280 
pages  of  testimony  elicited  by  Senator  Ervin  reveals  that  state  law  on  Indian 
reservations  has  been  a  disastrous  failure  ever  since  it  first  began  with  the 
enactment  of  Public  Law  83-280,  67  Stat.  588,  in  1953.  Section  406  of  Public 
Law  90-284  requires  the  consent  of  a  majority  of  the  adult  Indians  in  any 
Indian  country  prior  to  acquisition  by  the  state  of  civil  and  criminal  juris- 
diction within  the  Indian  country. 

To  allow  a  massive  encroachment  of  state  criminal  law  into  Indian  country 
through  the  back  door  of  revision  of  the  Federal  Criminal  Code  with  S.  1  as 
presently  drafted,  would  frustrate  the  will  of  Congress  expressed  in  the 
Indian  Civil  Rights  Act  and  betray  not  only  our  tribes  but  all  Indian  people 
In  the  United  States. 
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S.    S.     1     WOULD    NEEDLESSLY    EXPAND    STATE    CRIMINAL    JURISDICTION    OVER    INDIANS 
AND   INDIAN   RESERVATIONS 

The  Major  Crimes  Act,  18  USC  Section  1153,  vests  federal  courts  with  juris- 
'diction  over  13  major  crimes  committed  on  Indian  reservations  by  Indians 
against  the  person  or  property  of  other  Indians  or  other  persons.  This  federal 
Jurisdriction  is  exclusive  of  state  jurisdiction  but  is  not  exclusive  of  tribal 
Jurisdiction.  .  ^  ,,      ^^ 

Section  205  of  S.  1,  however,  entitled  "Federal  Jurisdiction  Generally  Not 
Preemptive"  provides  in  subsection  (a)  that  unless  expressly  provided,  the 
existence  of  federal  jurisdiction  over  an  offense  does  not  preclude  state  or  local 
.government  from  exercising  criminal  jurisdiction  over  the  same  offense. 

This  provision  would  again  make  every  state  law  sanctioned  by  criminal 
penalties  applicable  in  all  Indian  country  in  the  United  States.  But  in  this 
case  the  jurisdiction  would  lie  in  state  courts  rather  than  in  the  federal  courts. 
Thus  the  end  result  would  be  a  wholesale  application  of  state  law  and  state 
criminal  penalties  in  Indian  country  as  a  concurrent  federal  and  state  matter. 

The  failure  of  Section  205  of  S.  1  to  preclude  state  jurisdiction  would  again 
frustrate  the  will  of  Congress  expressed  in  the  Indian  Civil  Rights  Act  and 
betray  the  American  Indian  people. 

Further,  as  Senator  Ervin  and  this  Subcommittee  discovered  in  hearings 
preliminary  to  the  Indian  Civil  Rights  Act  of  1968,  state  and  local  governments 
act  in  a  very  heavy-handed  fashion  in  enforcing  criminal  laws  on  Indian 
reservations.  The  statement  of  the  United  States  Supreme  Court  in  United 
States  V.  Kagama,  118  U.S.  375,  30  L.  Ed.  228,  6  S.  Ct.  1109  (1885)  applies 
with  equal  force  in  1975.  That  statement  is : 

"Because  of  the  local  ill  feeling,  the  people  of  the  States  where  they  are 
found  are  often  their  deadliest  enemies.  From  their  very  weakness  and  help- 
lessness, so  largely  due  to  the  course  of  dealing  with  the  Federal  Government 
with  them  and  the  treaties  in  which  it  has  been  promised,  there  arises  the 
duty  of  protection,  and  with  it  the  power.  This  has  always  been  recognized  by 
the* Executive  and  by  Congress,  and  by  this  court  whenever  the  question  has 
arisen." 

State  jurisdiction  on  Indian  reservations  is  a  one-edged  sword  that  cuts  in 
the  direction  of  prosecution  of  Indians  accused  of  crimes  but  does  not  cut  in 
the  direction  of  protecting  Indian  lives  and  property.  We  are  now  taking  part 
in  a  computerized  nationwide  process  of  gathering  evidence  of  the  flagrant 
misapplication  of  state  criminal  laws  to  Indians  and  Indian  property  in  Indian 
country  to  present  to  the  United  States  Senate  to  support  our  effort  to  amend 
Public  Law  83-280.  It  behooves  this  Subcommittee  and  the  entire  Congress  to 
wait  until  that  study  is  completed  before  enacting  any  legislation  which  would 
expand  the  application  of  state  criminal  laws  in  Indian  country. 

4.    S.    1    WOULD    VIOLATE   TRIBAL    SELF-DETEKJIINATION    BY   DECREASING   TRIBAL 
CRIMINAL  JURISDICTION 

The  question  whether  an  Indian  tribe  has  jurisdiction  over  non-Indians 
who  commit  offenses  in  Indian  country  is  not  finally  determined  by  the  United 
States  Supreme  Court.  States  invariably  take  the  position  that  Indian  tribes 
do  not  have  jurisdiction  over  non-Indians  for  any  purpose,  but  their  conclu.sion 
does  not  withstand  analysis. 

Enactment  of  the  Major  Crimes  Act  of  1885  did  not  constitute  a  withdrawal 
of  tribal  jurisdiction  over  felonies  named  therein  hnt,  iustpad,  established 
concurrent  tribal  and  federal  jurisdiction.  This  conclusion  is  borne  out  by  the 
decision  of  the  United  States  Supreme  Court  in  Keeble  v.  U.S.,  412  U.S.  205, 
03  S.  Ct.  1993,  36  L.  Ed.  2d  844  (1973),  in  which  the  Supreme  Court  held  that 
an  Indian  prosecuted  under  the  Major  Crimes  Act  of  1885  is  entitled  to  a  jury 
instruction  on  lesser-included  defenses.  The  Supreme  Court  held  that  such  an 
instruction  would  not  expand  the  reach  of  the  Major  Crimes  Act  of  1885  or 
constitute  an  infringement  on  the  residual  jurisdiction  of  Indian  tribes.  This 
conclusion  of  the  United  States  Supreme  Court  is  consistent  only  with  the 
notion  of  concurrent  tribal  and  federal  jurisdiction  on  Indian  reservations 
respecting  both  felonies  named  in  the  Major  Crimes  Act  of  1885,  other  felonies, 
and  misdemeanors. 

Supporting  this  conclusion  that  Indian  tribes  have  criminal  jurisdiction  over 
non-Indians  on  their  reservations  is  the  decision  of  the  Federal  District  Court 
for  the  Western  District  of  Washington  in  Oliphant  v.  Schlie,  No.  511-73C2 
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duted  April  4,  1974.  In  OUphant,  tribal  law  enforcement  officers  of  the  Su- 
quamish  Indian  Tribe  arrested  Mr.  xMark  OUphant  for  a  criminal  charge  on  the 
Port  Madison  Indian  Reservation.  In  a  habeas  corpus  proceeding  in  federal 
court,  Mr.  Oiiphant  attacked  the  jurisdiction  of  the  tribe.  The  federal  judge 
noted  that  Indian  tribes  have  all  the  powers  of  any  sovereign  state  except  those 
specifically  taken  away  by  the  Congress,  citing  Worcester  v.  Georgia,  31  U.S. 
515  (1832)  and  denied  the  petition.  The  case  is  now  on  appeal  to  the  Ninth 
Circuit  Court  of  Appeals. 

Enactment  of  Public  Law  83-280  in  IdZ'S  did  not  constitute  a  withdrawal  of 
tribal  criminal  jurisdiction  but,  instead,  established  concurrent  tribal  and  state 
jurisdiction.  We  recognize  that  the  concept  of  full  tribal  jurisdiction  over  all 
offenses  committed  on  Indian  reservations  is  one  which  may  trouble  many 
persons  and  may  be  considered  a  novelty  by  others.  However,  all  tribes  have 
experienced  the  serious  frustration  of  tribal  government  as  a  result  of  their 
inability  to  enforce  their  laws  over  vioJators  on  their  reservations  who  are 
non-Indians.  The  offenses  most  troublesome  to  Indian  tribes  are  normally 
misdemeanors  and  may  consist  of  willful  disobedience  of  tribal  hunting  and 
fishing  laws,  or  refusal  to  abide  by  tribal  zoning  and  building  code  regulations. 
It  is  vital  to  the  functioning  of  tribal  government  that  they  have  the  same 
authority  to  enforce  their  laws  over  ail  persons  within  their  boundaries  re- 
gardless of  race. 

Perhaps  there  will  be  those  who  will  claim  that  this  conclusion  leads  to 
unjust  treatment.  To  those  persons  we  answer  that  the  federal  government 
will  surely  fulfil!  its  duty  in  prosecuting  those  accused  of  committing  felonies 
within  the  compass  of  the  Major  Crimes  Act  of  1885,  and  that  regarding 
remaining  offenses,  our  tribal  judges  are  entitled  to  as  much  confidence  as  is 
accorded  local  magistrates  in  any  town  or  village  through  which  one  liappens 
to  be  passing  in  the  United  States.  Our  tribal  judges  are  in  fact  subject  to 
repeated  training  in  tribal  judges  schools  and  seminars  operated  by  the  Bureau 
of  Indian  Affairs  and  the  National  American  Indian  Court  Judges'  Association. 
Additionally,  the  Indian  Civil  Riglits  Act  of  1968,  Public  Law  90-284,  guaran- 
tees all  persons  a  biil  of  rights  substantially  .similar  to  tluit  of  the  United 
States  Constitution. 

It  would  be  tragic  if  the  94th  Congress,  in  a  worthy  effort  to  revive  the 
lederai  Criminal  Code,  inadvertently  destroyed  an  inherent  tribal  right  wliich 
has  fallen  into  disuse  but  which  is  now  being  vigorously  exercised  by  Indian 
tribes  in  their  effort  to  govern  their  reservations  properly.  The  Subcommittee 
should  be  aware  that  Indian  tribes  operate  under  tribal  law  and  order  codes 
carefully  drawn  to  preserve  the  rights  of  all  persons  and  that  wherever  such 
laws  affect  non-Indians,  they  have  been  carefully  examined  by  the  Bureau  of 
Indian  Affairs  and  its  solicitors  for  constitutionality. 

In  no  case  do  the  treaties,  executive  orders,  or  statutes  involving  cur  tribes 
yield  up  to  the  federal  or  state  governments  authority  over  offenders  on  our 
reservations.  We  think  the  legal  principle  is  clear  and  should  remain  inviolate 
tiiat  Indian  tribes  must  be  recognized  by  Congress  as  having  inherent  authority 
to  try  offenses  committed  by  all  persons  within  the  boundaries  of  their  reser- 
vations. 

Even  though  Section  205(a)  (2)  of  S.  1  attempts  to  preserve  the  riuhts  of 
Indian  tribes  to  exercise  their  own  jurisdiction  in  Indian  country,  the  manner 
in  which  that  section  is  phrased  and  keys  into  other  sections  alreaiiv  dis- 
cussed, is  likely  to  lead  both  federal  and  state  courts  to  conclude  that  Indian 
tribes  do  not  have  criminal  jurisdiction  over  non-Indians  on  their  reservations 
This  is  especially  so  since  the  Indian  Civil  Rights  Act  of  1968,  Public  Law 
90-284,  limits  punishment  meted  out  by  tribal  courts  to  six  months"  imprison- 
ment and  a  !?500  fine.  If  S.  1  is  enacted  in  its  present  form,  both  state  and 
federal  courts  will  be  strongly  persuaded  to  find  that  Indian  tribes  retain 
neither  felony  nor  misdemeanor  jurisdiction  over  non-Indians  on  their  own 
reservations  and,  at  most,  misdemeanor  jurisdiction  over  Indians  on  their 
reservations. 

5.  THK  JAY  TKEATY  OF  1794,  8  STAT.  IIG 

We  would  like  to  call  the  Subcommittee's  attention  to  what  may  be  an  over- 
sight in  S.  1,  Section  1211,  entitled  "Unlawfully  Entering  tlie  United  States 
as  an  Alien."  The  Subcommittee  should  be  aware  that  the  Jay  Treaty  of  1794 
8  Stat.  116.  which  is  .still  in  effect,  arthorized  Indians  frdui  Canada  and  the 
United  States  to  pass  freely  back  and  forth  across  their  common  border. 
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In  the  publication  Treaties  In  Force  on  January  1,  1970,  compiled  by  the 
I'reaty  Affairs  Staff  of  the  OfJlce  of  the  Legal  Advisor,  Department  of  State,  a 
footnote  to  the  listing  to  the  Jay  Treaty  indicates  that  Article  III,  "so  far  as 
it  relates  to  Indians"  is  one  of  the  three  Articles  of  the  Treaty  which  appears 
to  remain  in  force.  Accordingly,  to  avoid  any  implication  that  S.  1  v^^ould 
overrule  or  repeal  that  Jay  Treaty,  we  suggest  the  addition  of  the  following 
proviso  to  Section  1211 : 

"Provided  that  nothing  herein  shall  affect  the  rights  of  Indians  under  the 
Jay  Treaty  with  Canada  of  1794,  8  Stat.  116." 

6.    STATE   CRIMINAL   JURISDICTION   AND   THE   INDIAN    CIVIL   EIGHTS   ACT 

Finally,  we  must  protest  Section  685(a)  of  S.  1  entitled  "Juisdiction  over 
Offenses  Committed  in  the  Indian  Country."  Essentially  this  statute  is  reenact- 
ment  of  Section  2  of  Public  Law  83-280,  the  statute  that  first  allows  states  to 
assume  jurisdiction  over  Indians  and  Indian  reservations. 

We  call  the  attention  of  the  Subcommittee  to  one  of  the  basic  precepts  of 
our  American  form  of  government,  namely,  that  the  legitimacy  of  any  govern- 
ment derives  from  the  "consent  of  the  governed."  This  concept  was  foremost  in 
the  minds  of  the  members  of  this  very  Subcommittee  when  it  recommended 
enactment  of  the  Indian  Civil  Rights  Act  of  1968  which  required  consent  by  a 
majority  vote  of  adult  Indians  prior  to  any  further  state  assumption  of  juris- 
diction over  Indian  country. 

We  respectfully  submit  that  the  Congress  should  make  clear  that  all  states 
presently  exercising  Indian  jurisdiction,  as  well  as  states  which  seek  to  do  so 
in  the  future,  should  be  subject  to  the  consent  requirements  of  the  Indian  Civil 
Rights  Act  of  1968.  We  think  it  is  wholly  inappropriate  and  unfair  for  those 
states  that  have  heretofore  assumed  jurisdiction  to  be  able  to  deprive  Indians 
of  home  rule  without  their  consent  while  other  states,  not  yet  having  acted, 
must  first  secure  the  consent  of  the  Indian  tribes  before  assuming  such  juris- 
diction. 

7.    SPECIAL   INDIAN    COUNTRY   JURISDICTION 

The  law  governing  criminal  violations  in  Indian  country  is  extremely  com- 
plex, involving  state,  federal  and  tribal  jurisdiction,  and  does  not  lend  itself 
to  simple  analysis.  Sociological  and  cultural  factors  on  Indian  reservations  are 
very  different  from  those  in  even  nearby  non-Indian  communities.  These  factors, 
togetlier  with  the  trust  relationship  between  the  United  States  and  Indian 
tribes,  and  Congress'  policy  of  fostering  Indian  self-determination,  require  that 
careful  thought  and  planning  precede  any  major  change  in  criminal  jurisdic- 
tion in  Indian  country. 

A  national  effort  is  now  under  way  to  amend  Public  Law  83-280  to  require 
that  all  states  exercising  Indian  jurisdiction  must  do  so  only  upon  consent 
of  the  Indian  people.  Senator  James  Abourezk  introduced  S.  1328  on  Marcli 
12,  1975  for  that  purpose.  Senator  Abourezk  has  scheduled  hearings  on  S.  1328 
before  the  Subcommittee  on  Indian  Affairs  of  the  Senate  Interior  and  Insular 
Affairs  Committee  on  June  23  and  June  24,  1975. 

On  January  2,  1975,  Congress  enacted  Public  Law  93-580,  88  Stat.  1910.  to 
provide  for  establishment  of  the  American  Indian  Policy  Review  Commission. 
The  Commission  has  now  been  appointed  and  is  in  the  process  of  initial 
organization.  We  suggest  that  the  Commission  must  be  given  an  opportunity 
to  make  the  comprehensive  review  of  conduct  of  Indian  affairs  mandated  in 
Public  Law  93-580  in  conjunction  with  Congress'  proceeding  upon  S.  1328  if 
the  matter  of  criminal  jurisdiction  in  Indian  country  is  to  be  resolved  in  an 
intelligent  fashion. 

Accordingly,  we  propose  that  S.  1  be  amended  by  the  addition  of  a  new 
subsection  203(d)  entitled  "Special  Indian  Country  Jurisdiction"  based  upon 
existing  18  U.S.C.  Section  1153.  We  also  suggest  that  S.  1  be  appropriately 
amended  to  maintain  the  status  quo  in  Indian  counti'y  until  a  thorough-going 
study  can  be  made  of  the  newly  added  33  crimes  in  S.  1  and  the  need  for 
amending  Public  Law  83-280. 

We  thank  the  Subcommittee  for  the  opportunity  given  to  our  representatives 
to  appear  before  it  to  testify  and  we  request  permission  of  the  Subcommittee 
to  file  a  more  extensive  legal  analysis  of  S.  1  to  be  included  in  the  record  of 
hearings  upon  the  Bill  by  the  Subcommittee. 
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Mr.  PiRTLE.  Thcank  you,  Senator.  I  will  be  brief. 

I  speak  today,  Senator,  on  behalf  of  the  six  tribes  in  whose  be- 
half I  have  submitted  a  written  statement.  Also  I  speak  on  behalf 
of  Mel  Tonasket,  who  is  President  of  the  National  Congress  of 
American  Indians  and  who  was  unable  to  be  here  today. 

As  pointed  out  in  the  statement  that  we  have  submitted.  Senator, 
we  would  like  to  argue  that  S.  1,  as  presently  drafted,  has  one 
major  flaw  with  respect  to  criminal  jurisdiction  in  Indian  country. 
The  major  flaw  is  that  S.  1  constitutes  a  large  expansion,  both  State 
and  Federal,  of  criminal  jurisdiction. 

The  problem  stems  in  part  from  the  difficulties  of  dealing  with 
the  very  complex  jurisdictional  problems  in  Indian  reservations  in 
which  you  have  a  tripartite  criminal  jurisdiction  which  is  i)artly 
tribal,  partly  State,  and  partly  Federal.  Any  attempt  to  deal  with 
the  difficulties  leads  to  serious  problems  in  terms  of  concepts  of 
overlapping  jurisdictions,  checkerboarded  areas  and  the  like.  There 
is  currently  a  major  drive  that  is  being  pursued  by  all  Indians  in 
the  country  to  amend  Public  Law  83-280,  the  act  that  first  allowed 
States  to  take  jurisdiction  in  Indian  reservations  in  1953.  I  am  par- 
ticipating in  that,  and  leading  the  fight,  so  to  speak,  is  Senator 
Abourezk,  who  has  introduced  S.  1328  into  the  Senate,  a  bill  de- 
signed to  correct  some  of  the  tragic  wrongs  that  have  been  done  to 
our  Indian  people.  I  will  be  v,-orking  with  Senator  Abourezk  and 
his  staff  all  afternoon  today. 

Just  to  be  very  short.  Senator,  Section  203(a)(3)  of  S.  1  is  a 
section  that  defines  the  special  territorial  jurisdiction  of  tlie  United 
States  in  a  way  that  differs  from  current  law.  Whereas  today  there 
is  no  jurisdiction  over  crimes  committed  by  Indians  against  other 
Indians  or  other  persons  of  their  property,  there  is  no  such  limita- 
tion in  the  special  territorial  jurisdictional  definition  in  S.  1.  That 
means  in  part  that  the  Assimilative  Crimes  Act  now  brings  into 
play  every  State  law  to  which  there  is  a  ci'iminal  sanction,  and 
makes  it — the  crime  committed — a  crime  as  a  matter  of  Federal  law 
in  Federal  courts. 

That  is  not  the  State  of  the  law  today.  That  constitutes  a  major 
change  and,  we  think,  a  major  flaw  in  S.   1. 

I  will  not  go  into 

Senator  Abourezk.  Mr.  Chairman,  may  I  just  interrupt? 

I  did  not  quite  understand  what  you  said.  You  said  the  assimila- 
tive crimes  statute  takes  care  of  every  crime  that  is  not  delineated 
in  the  now  13  or  14  major  crimes  acts.  Is  that  correct? 

Mr.  PiRTLE.  It  is  a  little  bit  complicated  because  you  have  three 
statutes  that  you  have  to  put  together. 

Senator  Abourezk.  I  do  not  mean  that. 

I  just  want  to  try  to  understand  what  your  statement  was  a  minute 
ago.  I  honestly  did  not  understand  what  you  said. 

Mr.  PiRTLE.  I  think  I  can  explain  it  by  sa^dng  that  section  1152 
makes  the  Federal  Criminal  Code  apply  in  Indian  country,  and  sec- 
tion 1163  is  the  Major  Crimes  Act  and  it  says,  it  specifies — let  me 
turn  to  section  1152,  Senator.  Section  1152  is  the  act  that  now  makes 
the  Federal  Criminal  Code  apply  in  Indian  territor}-. 

Senator  Abourezk.  That  is  the  Assimilative  Crimes  xVct? 
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Mr.  PniTLE.  The  Federal  Criminal  Code  includes  the  Assimilative 
Crimes  Act;  so  section  1152,  that  makes  the  entire  code  apply  to 
Indian  country.  You  then  look  at  section  13 — that  is  the  Assimilative 
Crimes  Act — which  makes  any  act  that  is  not  a  Federal  crime  but 
is  a  State  crime,  henceforth  a  Federal  crime  in  Indian  country. 

Senator  Abourezk.  You  went  on  to  say  there  was  serious  flaw  in 
S.  1.  That  is  the  part  I  do  not  understand. 

Mr.  PiRTLE.  The  serious  flaw  is  this.  Under  the  present  state  of 
the  law,  section  1152  says  the  Federal  Criminal  Code  does  not 
apply  to  offenses  committed  by  one  Indian  against  the  property  of 
another  Indian  or  another  person;  or  where  the  offender  has  been 
punished  by  the  local  law  of  the  tribe;  or  finally  in  cases  where  by 
treaty  stipulation  exclusive  jurisdiction  over  such  offenses  is  given 
to  the  tribe  itself.  In  those  situations,  which  are  numerous  and  very 
important,  the  Federal  Criminal  Code  does  not  apply,  and  there- 
fore the  Assimilative  Crimes  Act  does  not  apply.  Therefore  State 
laws  whieh  nialce  certain  oft'enses  crimes  do  not  apply.  That  sh.ould 
certainly  be  preserved. 

Senator  Abourezk.  In  your  opinion,  the  flaw  in  S.  1  is  that  it  does 
not  preserve  tribal  jurisdiction? 

Mr.  PiRTLE,  It  does  not  preserve  tribal  jurisdiction;  it  does  not 
preserve  Federal  jurisdiction  exclusively  in  certain  areas.  It  brings 
in  a  great  deal  of  State  law  that  we  think  should  not  be  applicable. 

Senator  Abourezk.  Now  I  understand. 

Mr.  PiRTLE.  We  also  think  that  S.  1  makes  a  major  expansion  of 
Federal  criminal  jurisdiction  itself  because  it  includes  some  33  new 
crimes  that  are  suddenly  forced  upon  the  Indian  people.  Some  of 
these  may  well  involve  acts  which,  committed  by  non-Indians  are 
properly  offenses,  but  which,  committed  by  Indians,  should  not  be. 
In  other  words,  there  are  certain  cultural  factors,  sociological  fac- 
tors, and  treaty  guarantees  to  Indians,  such  that  things  which  they 
do  may  not  properly  be  considered  crimes,  some  things  having  to 
do  with  their  religion  and  other  things.  I  will  not  get  into  that  be- 
cause that  gets  into  very  close  detail  and  I  know  our  time  is  limited. 

I  would  suggest  that  what  needs  to  be  done  is  a  very  deep  analysis 
of  the  jurisdictional  problems  on  Indian  reservations  and  the  pres- 
ent difficult  state  of  the  law,  and  that  S.  1  should,  at  the  very 
minimum,  preserve  the  status  quo  until  this  effort  is  done,  and  that 
the  major  effort  of  the  Congress  should  be  amending  Public  Law 
83-280  and  trying  to  establish  proper  criminal  restrictions. 

Senator  Hruska.  May  I  ask  a  question  on  the  portion  of  your 
statement  in  which  you  make  this  proposition,  that  instead  of 
applying  the  entire  Criminal  Code  to  Indians — I  am  paraphrasing 
now,  trying  to  get  the  thrust  of  your  statement — instead  of  apply- 
ing the  entire  Federal  Criminal  Code  to  Indians,  we  should  examine 
whether  each  crime  is  appropriate  to  Indians  or  in  conflict  with 
their  customs  and  religion,  and  then  take  that  into  account  in 
making  S.  1 — the  balance  of  S.  1 — applicable. 

Instead  of  putting  the  burden  on  S.  1,  should  not  the  burden  be 
with  you  and  you  could  give  us  a  list  of  those  things  which  are 
contrary  or  in  conflict  with  customs  and  religions,  or  whether  or 
not  the  crime  is  appropriate  to  Indians,  and  then  come  here  and 
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say,  these  are  not  good.  These  things  which  are  inchided  in  S.  1  are 
not  good  as  to  Indians  because  they  are  contrary  or  in  conflict,  and 
we  ask  special  treatment. 

Would  not  that  be  a  better  approach  to  this  process? 

Mr.  PiRTLE.  Senator,  I  do  think  that  that  kind  of  a  task  has  to  be 
undertaken.  The  question  is  who  should  undertake  it. 

I  represent  six  tribes,  four  in  the  State  of  Washington,  one  in 
Montana,  one  in  Alaska.  There  are  very  different  kinds  of  factors 
that  have  to  be  considered  with  respect  to  Indians  generally.  In 
the  Southwest  there  are  some  very  different  situations. 

We  have  now  established  the  Indian  Policj^  Review  Commission. 
I  would  think  that  Commission  would  be  exactly  the  instrument  of 
Congress  wliich  should  have  a  look  into  this  entire  problem  and 
come  up  with  recommendations  to  Congress.  It  seems  to  me  that  is 
a  prime  task  for  that  Commission. 

Senator  Hruska.  It  puts  quite  a  burden  on  us  on  just  how  we  go 
about  it.  Here  we  have  a  Nation  of  213  million  people  and  we  de- 
vised the  Criminal  Code  for  them;  then  should  v/e  put  a  provision 
in  there: 

However,  if  any  of  these  provisions  are  iu  violation  of  Indian  iaw  or  in 
conflict  witli  tlieir  customs  and  religion,  they  will  not  apply. 

That  is  quite  an  order.  It  is  very  difficult.  I  do  not  know  how  that 
would  be  received.  It  would  be  so  vague,  it  would  be  so  difficult. 
It  might  not  meet  constitutional  limitations  according  to  the  very 
nature  of  it. 

Do  you  have  some  suggestions? 

Senator  Aboueezk.  I  would  like  to  suggest,  Senator  Hruska — in 
a  sense,  I  agree  with  the  witness — that  the  Judiciary  Committee  of 
the  Congress  ought  not  to  just  blanket  any  reservations  with  an- 
other system  of  penalties  for  or  offenses  that  may  or  may  not  be  ac- 
cording to  Indian  traditions. 

I  would  just  like  to  tell  the  chairman  what  my  efforts,  as  Chair- 
man of  the  Indian  Affairs  Subcommittee  of  Interior  and  as  Chair- 
man of  the  new  American  Indian  Policy  Review  Commission,  are 
in  this  line.  We  do  intend  to  undertake  a  study  of  Indian  jui'isdic- 
tion  in  the  Policy  Review  Commission.  We  intend  to  assign  one  of 
the  task  forces  to  that  job.  The  final  report  of  the  Commission  will 
be  out  within  2  years'  time  according  to  the  law,  and  we  expect  to 
meet  that  deadline  quite  easily. 

Second,  I  have  introduced  a  bill  which  in  some  cases  would  repeal 
Public  Law  83-280,  the  State  Jurisdiction  Assumption  Law.  and  in 
other  cases  would  strictly  define  Indian  jurisdiction  by  limiting 
who  has  jurisdiction  over  what.  As  an  effort,  the  bill  I  have  intro- 
duced— S.  1328  is  the  number  given  the  bill — it  is  an  effort  to  under- 
take a  dialog  and  debate  on  the  limits  of  Indian  jurisdiction  which 
we  hope,  in  the  Indian  Affairs  Subcommittee,  to  get  imderway  within 
a  very  stort  time,  within  a  month  for  the  initial  hearings  and  initial 
study  of  that. 

So,  what  I  would  like  to  request  of  the  subcommittee  and  the 
Judiciary  Committee  is  that  the  Judiciary  Committee  maintain  the 
status  quo  over  Indian  law.  There  is  no  need  to  immediately  change 
Indian  law  because  things  are  moving  along  good  in  some  places 
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;and  pretty  rocky  in  some  other  places  with  what  existing  Indian 
law  we  have.  But  there  is  no  immediate  change  required.  The  Com- 
mission that  I  talked  of  and  the  Indian  Affairs  Subcommittee  of  the 
Interior  will  be  doing  this.  So,  I  would  just  add  that  you  associate 
my  remarks  with  Mr.  Pirtle's  in  asking  the  Judiciary  to  maintain 
the  status  quo. 

Senator  Hrtjska.  Of  course,  we  went  through  all  of  these  things  at 
the  hands  and  very  dedicated  and  extensive  efforts  of  Senator  Ervin, 
We  have  an  Assimilative  Act  in  this  area. 

How  are  we  going  to  unweave  it?  That  takes  some  doing,  does  it 
not? 

Mr.  PiRTLE.  It  does,  Senator,  but  we  can  help  you  do  it.  I  think 
we  could  come  up  with  proper  provisions  to  do  that. 

Senator  Hruska.  Well  that  will  be  part  of  our  job,  to  consider 
the  attempt  you  are  making  in  your  bill.  Senator  Abourezk,  and 
find  out  if  that  is  practical.  If  it  is  going  to  result  in  violence 
to  the  overall  picture  here,  that  will  probably  not  be  desirable 
either,  and  leave  voids  that  may  be  even  more  undesirable  than  we 
have  proposed  in  S.  1. 

That  would  be  a  factor  that  we  would  have  to  take  into  considera- 
tion. 

Mr.  PiRTLE.  That  is  very  true.  Senator.  If  I  may  summarize,  and 
then  I  want  to  give  Mr.  Hovis  the  microphone. 

First,  the  jurisdictional  situation  is  very  complex  on  Indian  reser- 
vations, and  a  great  deal  of  it  is  unresolved  at  the  present  time  and 
in  the  process  of  resolution  in  various  courts. 

Second,  Senator  Abourezk's  bill,  S.  1328,  which  proposes  to  amend 
Public  Law  83-280,  when  carefully  worked  through  the  Indian 
Policy  Review  Commission  and  its  procedures,  will  result  in  a  good, 
integrated,  overall  plan  for  jurisdiction,  both  criminally  and  civilly 
on  Indian  reservations. — 

I  think  the  committee  should  keep  in  mind  that  the  end  result 
to  be  achieved  is  so  important  that  it  should  not  be  glossed  over 
at  this  time  by  an  attempt  which  is  not  fair  and  not  enought  in  depth. 

I  would  be  happy  to  offer  our  services  to  your  committee  to  pre- 
serve the  status  quo  of  the  law  in  S.  1,  until  Senator  Abourezk  and 
that  Commission  can  complete  its  work. 

Senator  Hruska.  That  is  a  very  generous  offer  and  it  would  be 
activity  in  the  field  that  would  be  very  helpful  to  the  committee. 

We  have  consulted  the  best  authorities  we  could  find  in  formulat- 
ing what  we  have  included  in  S.  1.  In  due  time.  Senator,  we  will 
get  into  the  bill  you  have,  and  also  the  position  which  you  have  ex- 
pressed support  for  that  has  been  given  to  us  by  the  witness. 

Mr.  PiRTLE.  Thank  you,  Senator. 

Senator  Abourezk.  I  would  like  to  offer  to  this  particular  sub- 
committee, in  a  joint  responsibility  in  this  area,  that  we  should 
at  least  hold  hearings  together. 

Senator  Hruska.  I  think  you  will  find  cooperation  at  the  highest 
levels  of  the  committee.  However,  if  we  are  going  to  be  asked  to 
hold  this  bill  in  abeyance  until  we  solve  the  problems  of  the  Indian 
rights,  we  will  consign  this  bill  to  the  ash  can,  because  that  is  going 
to  be  a  long  process. 
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The  big  question,  it  seems  to  me,  Senator,  will  be  can  we  set 
aside  these  problems  in  some  sensible  and  satisfactory  way  to  allow 
the  rest  of  the  bill  to  go  forward  because  of  the  pressing  need  for  it  ? 

And,  if  anything  has  come  from  the  last  12  years  of  effort  for 
codification  of  the  Federal  law,  we  ought  to  have  some  respect  for 
the  conclusion  that  we  have  reached. 

Senator  Abourezk.  Senator,  on  page  45  of  the  bill,  S.  1,  I  think 
there  is  one  section,  subsection  (3)  that  includes  Indian  country  as 
special  territorial  jurisdiction.  That  might  be  amended  to  say  "Of- 
fenses in  Indian  country  shall  remain  under  the  status  quo,"  or 
some  other  language  appropriate  to  the  bill. 

Senator  Hruska.  Subparagraph  (3)  ? 

Senator  Abourezk.  Yes.  I  think  that  might  accomplish,  very  sim- 
ply, what  we  want  to  accomplish.  And  that  is,  to  maintain  the  status 
quo  and  to  alloAv  us  to  go  on  with  our  more  indepth  study. 

Senator  Hruska.  That  is  a  good  suggestion.  Let  us  consider  it 
when  we  go  into  a  markup  session. 

Senator  Abourezk,  We  may  get  the  advice  from  Mr.  Pirtle. 

Senator  Hruska.  Could  you  give  us  a  memo  on  that  particular 
point? 

Mr.  Pirtle.  I  would  be  happy  to,  Senator. 

Senator  Hruska.  That  would  be  very  helpful. 

[The  information  referred  to  follows :] 

ZioNTz,  Pirtle,  Morbisset,  Ernstoff  &  Chestxut, 

Attorneys  at  I^aw, 
Seattle,  Wash.,  July  17,  19115. 
Re  Indian  Amendments  to  S.  1. 
Mr.  Paul  C.  Summitt, 

Chief  Counsel,  U.S.  Senate,  Committee  on  the  Judlcvary,  Suhcommittee  on  Crimi- 
nal Laws  and  Procedures,  Neiv  Senate  Office  BuihUng,  Washington,  B.C. 
Dear  Paul  :  In  accordance  with  my  promise  to  Sen.  Hruska  at  the  time  I  testi- 
fied at  the  last  hearing  and  our  discussions  when  I  was  in  Washington  last  month, 
I  enclose  a  draft  of  the  Indian  Amendments  to  S.  1  which  should  he  inserted  into 
the  Bill.  My  idea  was  to  take  the  Committee  Amendments  which  you  and  Dennis 
Thelan  worked  out  and  conform  them  both  to  the  position  of  the  National  Con- 
gress of  American  Indians  and  the  National  Tribal  Chairmen's  Association  re- 
garding Amendment  of  I'.L.  83-280,  and  in  keeping  with  what  I  perceive  to  be  the 
feeling  of  the  Indian  community  on  the  whole  concerning  a  number  of  individual 
points.  Consider  the  f  ollov/ing : 

1.  Sec.  1211  {c): 

You  will  note  that  I  have  changed  the  wording  in  this  subchapter  to  conform 
to  the  original  language  of  the  Jay  Treaty.  It  is  interesting  that  nowhere  in  the 
legislative  history  of  S  USC  §  1359,  the  statute  embodying  Article  III  of  the  Jay 
Treaty,  is  there  any  explanation  for  the  constricted  language  of  8  USC  §  1359. 

2.  See.  685 (a)  {^): 

You  will  note  that  we  reincluded  subsection  (4)  which  is  certainly  needed  in  the 
definition  of  "Indian  country"  to  include  trust  allotments  outside  Indian  reser- 
vations but  in  the  ceded  territory  of  the  tribes. 

3.  Sec.  6S5id): 

As  you  can  see,  I  have  eliminated  negligent  homicide,  maiming,  aggravated 
battery,  terrorizing,  reckless  endangerment,  kidnapping,  aggravated  criminal 
restraint,  aggravated  propert.v  destruction,  criminal  entry,  trafficking  in  stolen 
property  and  receiving  stolen  property  from  this  subsection  since  the  inclusion  of 
all  those  crimes  would  greatly  expand  the  present  law.  If  you  examine  the  defi- 
nitions of  those  statutes,  you  will  see,  time  and  again,  that  they  encroach  on 
tribal  sovereignty  in  ways  which  should  not  be  done  lightly  but  only  after  a 
thorough-going  study. 
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4.  Sec.  685(e): 

The  language  of  this  subsection  has  been  cleaned  up  since  the  intent  is  to  make 
subsections  (c)  and  (d)  inapplicable  not  only  to  Indian  country  within  the  six 
states  named  in  subsection  (f)  (1),  but  areas  of  Indian  country  in  other  states 
which  was  assumed  under  section  6  or  7  of  P.L.  83-280. 

5.  Sec.  6S5(f)(S): 

Again,  this  subsection  has  been  cleaned  up  as  was  Sec.  685(e)  above. 

6.  Sec.  685(g)-{j): 

These  subsections  (g  through  j)  provide  for  the  reacquisition  by  the  United 
States  of  criminal  jurisdiction  assumed  by  any  state  pursuant  to  one  of  the  acts 
enumerated.  These  subsections  represent  the  desire  of  the  National  Congress  of 
American  Indians  and  the  National  Tribal  Chairmen's  Association  and,  as  you 
know,  resulted  from  the  National  Convention  on  Public  Law  280  which  was  held 
in  Denver  on  February  23-24.  See  S.  2010. 

7.  Sec.  686: 

Subsections  (a)  thi'ough  (f)  represent  reenactment  of  the  present  liquor 
statutes  regarding  Indian  country.  Subsection  (c)  is  a  reenactment  of  18  USC 
§  1161,  and  you  will  notice  that  I  have  added  a  paragraph  preserving  tribal 
liquor  ordinances  already  adopted  by  Indian  tribes,  certilied  by  the  Secretai-y 
of  the  Interior,  and  published  in  the  Federal  Register  pursuant  to  67  Stat.  o86. 
This  is  necessary  to  prevent  Indian  tribes  who  have  already  acted  from  having  to 
begin  anew. 

8.  Sec.  693: 

This  section  which  would  repeal  the  Act  of  .Tuly  2,  1048,  25  USC  §  2.32.  should 
he  deleted  since  not  all  New  York  State  jurisdiction  over  Indian  tribes  should 
be  removed  automatically.  Rather,  New  York  Indian  tribes  should  act  pursuant 

to  Sec.  685(g). 

9.  Sec.  698: 

In  subsection  (1)1  provide  for  changing  the  maximum  penalty  of  tribal  courts 
of  "six  months  or  a  tine  of  $500"  to  "one  year  or  a  fine  of  $10,000."  Such  an 
amendment  would  make  tribal  courts  much  more  effective. 

10.  Sec.  698(2} : 

This  subsection  amends  Sec.  403(a)  of  the  Indian  Civil  Rights  Act,  25  USC 
§  1323(a)  by  deleting  references  to  Public  Law  83-280  and  inserting  instead  all 
of  the  i-icvs  whereunder  states  acquired  criminal  jurisdiction  in  Indian  country 
enumerated  in  Sec.  685  (g) ,  see  page  7. 

Paul,  I  would  appreciate  your  advising  me  at  your  earliest  possible  convenience 
concerning  the  addition  of  these  amendments  to  the  Committee  Draft  of  S.  1. 
If  you  have  any  questions,  please  advise  me. 
Very  truly  yours, 

ROBEBT  L.   PiRTLE. 

Enclosures. 

Amendments  to  S.l 

1.  "§  203.  Special  Jurisdiction  of  the  United  States 

"(a)  Special  Territorial  Jurisdiction.— The  special  territorial  jurisdiction  of 
the   United    States  includes : 

"(3)  the  Indian  country,  as  defined  in  section  685(a)  of  the  Criminal 
Justice  Reform  Act  of  1975  (25  U.S.C.  )  ; 

2.  "§  205.  Federal  Jurisdiction  Generally  Not  Preemptive 

"(a)  /n  General. — Except  as  otherwise  expressly  provided,  the  existence  of 
federal  jurisdiction  over  an  olfense  does  not,  in  itself,  preclude : 

"(1)  a  state  or  local  government  from  exercising  its  concurrent  jurisdic- 
tion to  enforce  its  laws  applicable  to  the  conduct  involved ; 

"(2)  an  Indian  tribe,  band,  community,  group,  or  pueblo  from  exercising 
its  concurrent  jurisdiction  in  Indian  country  to  enforce  its  laws  applicable 
to  the  conduct  involved  ;  or 

3.  "§  1217     General  Provisions  for  Subchapter  B 
"  (a)   Definitions. — As  used  in  this  subchapter  : 

"(1)  'alien',  'application  for  admission',  'border  crossing  identification 
card',  'entry',  'immigration  officer',  'passport',  'United  States',  'immigrant 
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visa',  and  'nonimmigrant  visa'  have  the  meaning  prescribed  in  section  101  of 
the  Immigration  and  Nationality  Act,  as  amended  (8  U.S.C.  1101),  and 
"alien"  includes  an  alien  'crewman'  as  defined  in  that  Act ; 

"(2)    'fraud'  includes  conduct  described  in  sections  1301(a)  and  1343(a) 

(1)   (A)  through  (E). 

"(b)   Proof  of  Materiality. — To  the  extent  that  materiality  is  an  element  of 

an  offense  described  in  sections  1211  through  1215,  the  provisions  of  section 

1345(b)(2)   that  apply  to  section  1343  (making  a  False  Statement)  apply  also 

to  such  sections. 

"(c)  Exception — Nothing  in  this  subcliapter  shall  be  construed  to  affect  the 
right  of  Indians  dwelling  on  either  side  of  the  boundary  line  between  the  United 
States  and  Canada,  freely  to  pass  and  repass  the  borders  of  the  United  States. 

4.  Title  II — Technical  and  Conforming  Amendments. 

Part  T — Amendments  Relating  to  Indians,  Title  25,  United  States  Code 
Sec.  G>^5.  Jurisdiction  Over  Offenses  Committed  in  the  Indian  Country. — 
(a)   As  used  in  this  section,  the  term  "Indian  country"  includes 

(1)  all  land  within  the  limits  of  any  Indian  reservation  under  the  juris- 
diction of  the  United  States,  notwithstanding  the  issuance  of  any  patent, 
and  including  any  right-of-way  running  through  a  reservation  : 

(2)  all  dependent  Indian  communities  within  the  borders  of  the  United 
States,  whether  within  the  original  or  subsequently  acquired  territory 
thereof,  and  whether  within  or  without  a  State  ;  and 

(3)  all  Indian  allotments,  the  Indian  titles  to  which  have  not  been  ex- 
tinguished, including  any  right-of-way  running  through  such  an  allotment; 
and 

(4)  all  land  outside  the  limits  of  any  Indian  reservation,  the  title  to  which 
is  held  in  trust  by  the  United  States  for  any  Indian  tribe,  band,  community, 
group,  or  pueblo. 

"(b)  Except  to  the  extent  specifically  set  forth  in  this  Act,  nothing  herein  is 
intended  to  diminish,  expand,  or  otherwise  alter  in  any  manner  or  to  any  extent 
Federal.  State,  or  tribal  .iurisdiction  over  offenses  within  Indian  country,  as  such 
jurisdiction  existed  on  the  date  immediately  preceding  the  effective  date  of  this 
Act. 

"(c)  Except  as  provided  in  subsection  (d)  of  this  section,  the  general  laws  of 
the  United  States  as  to  the  punishment  of  offenses  within  the  special  jurisdiction 
of  the  United  States  shall  not  extend  to  offenses  committed  by  one  Indian  against 
the  person  or  property  of  another  Indian  or  to  any  Indian  committing  any  offense 
in  the  Indian  country  who  has  been  punished  by  the  local  law  of  the  tribe  or  to 
any  case  in  which,  by  treaty  stipulations,  the  exclusive  jurisdiction  over  such 
offenses  is  or  may  be  secured  to  the  Indian  tribes  respectively. 

"(d)  Any  Indian  who  commits  against  the  person  or  property  of  another  In- 
dian or  other  person  any  of  the  following  felony  offenses  as  defined  in  title  18, 
United  States  Code,  namely.  Murder  (section  1601),  Manslaughter  (section  1602), 
Rape  (section  lt>41).  Sexual  Assault  (section  1642),  Sexual  Abuse  of  a  Minor 
(section  1843).  Arson  (section  1701),  Burglary  (section  1711),  Robbery  (section 
1721).  Theft  (section  1731),  or  incest  shall  be  subject  to  the  same  law  and 
penalties  as  all  other  persons  committing  any  of  the  above  offenses  within  the 
special  jurisdiction  of  the  United  States.  As  used  in  this  section,  the  offense  of 
incest  shall  be  defined  and  punished  in  accordance  with  such  laws  of  the  State  in 
which  the  offense  was  committed  as  are  in  force  at  the  time  of  such  offense.  In 
the  event  of  a  criminal  prosecution  of  an  Indian  for  one  or  more  of  the  foregoing 
offenses,  this  subsection  shall  not  be  construed  to  preclude  a  finding  of  guilty  of 
a  lesser  included  offense  of  such  offense  or  offenses. 

"(e)  The  provisions  of  subsections  (c)  and  (d)  of  this  section  shall  not  be 
applicalile  within  the  areas  of  Indian  cotnitry  listed  in  subsection  (f)  (1)  nor  to 
any  areas  of  Indinn  country  subject  to  state  criminal  jurisdiction  in  any  state 
which  assumed  such  criminal  iurisdiction  pursuant  to  Section  6  or  7  of  the  Act 
of  August  15.  IttoS  (67  Stat.  588) . 

"(f)  (1)  Each  of  the  States  listed  in  the  following  table  shall  have  jurisdic- 
tion over  offenses  committed  by  or  against  Indians  in  the  areas  of  Indian  country 
listed  opposite  the  name  of  the  State  to  the  same  extent  that  such  State  has 
jurisdiction  over  offenses  committed  elsewhere  within  the  State,  and  the  criminal 
laws  of  such  State  shall  have  the  same  force  and  effect  within  such  Indian  coim- 
try  as  they  have  elsewhere  within  the  State : 
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STATE   AND   INDIAN    COUNTRY  AFFECTED 

Alaska.— All  Indian  country  witbin  the  State,  except  that  on  Annette  Islands 
the  Metlakatla  Indian  Community  may  exercise  jurisdiction  over  offenses  com- 
mitted by  Indians  in  the  same  manner  in  which  such  jurisdiction  may  be  exer- 
cised by  Indian  tribes  in  Indian  country  over  which  State  jurisdiction  has  not 
been   extended. 

California.— All  Indian  country  within  the  State. 

Minnesota.— All  Indian  country  within  the  State,  except  the  Red  Lalie  Reser- 
vations. 

Nebraska.— All  Indian  country  within  the  State. 

Oregon.— All  Indian  country  within  the  State,  except  the  Warm  Springs 
Reservation. 

Wisconsin. — All  Indian  country  within  the  State. 

"(2)  Nothing  in  this  section  shall  authorize  the  alienation,  encumbrance,  or 
taxation  of  any  real  or  personal  property,  including  water  rights,  belonging  to 
any  Indian  or  any  Indian  tribe,  band,  or  community  that  is  held  in  trust  by  the 
United  States  or  is  subject  to  a  restriction  against  alienation  imposed  by  the 
United  States ;  or  shall  authorize  regulation  of  the  use  of  such  property  in  a 
manner  inconsistent  with  any  Federal  treaty,  agreement,  or  statute  or  with 
any  regulation  made  pursuant  thereto ;  or  shall  deprive  any  Indian  tribe,  band, 
or  community  of  any  right,  privilege,  or  immunity  afforded  under  Federal  treaty, 
agreement,  or  statute  with  respect  to  hunting,  trapping,  or  fishing  or  the  control, 
licensing  or  regulation  thereof. 

"(3)  The  areas  listed  in  subsection  (f)  (1)  and  areas  of  Indian  country  sub- 
ject to  state  criminal  jurisdiction  in  any  state  which  assumed  such  criminal 
jurisdiction  pursuant  to  Section  6  or  7  of  the  Act  of  August  15,  1953  (67  Stat. 
588),  are  excluded  from  the  special  jurisdiction  of  the  United  States  described 
in  Section  203  of  Title  18,  unless  the  United  States  has  reacquired  jurisdiction 
pursuant  to  Section  685  of  this  Act, 

"(g)  (1)  In  any  case  in  which,  pursuant  to  the  provisions  of  Sections  2,  6,  or  7 
of  the  Act  of  August  15,  1953.  67  Stat.  588,  the  Act  of  February  8,  1887.  24  Stat. 
390,  the  Act  of  May  8.  1906,  34  Stat.  182,  the  Act  of  June  25,  1948,  62  Stat.  827, 
the  Act  of  July  2,  1948,  62  Stat.  1224.  the  Act  of  September  13,  1950.  64  Stat.  845, 
the  Act  of  August  8,  1958.  72  Stat.  545.  the  Act  of  April  11,  1968.  82  Stat.  78,  or 
the  Act  of  November  25,  1970,  84  Stat.  13-58,  or  court  decisions,  any  area  of  Indian 
country  or  person  therein  is  subject  to  state  criminal  jurisdiction  or  law,  the 
Indian  tribe  affected  is  authorized  to  adopt  resolutions  indicating  its  desire  (1)  to 
have  the  United  States  reacquire  all  or  any  measure  of  such  criminal  jurisdiction 
and  to  have  all  or  any  measure  of  the  corresponding  criminal  law  of  the  state 
no  longer  applicable,  and  (2)  to  determine  whether  tribal  criminal  jurisdiction 
or  law  shall  be  concurrent  with  all  or  any  measure  of  federal  or  state  criminal 
jurisdiction  or  law. 

"(2)  Any  such  resolution  shall  be  adopted  by  the  tribal  council  or  other  gov- 
erning body  of  such  tribe,  or  shall  be  adopted  by  the  initiative  or  referendum 
procedure  contained  in  the  tribal  constitution  and  bylaws ;  provided,  however, 
that  if  the  tribal  constitution  and  by-laws  contain  no  initiative  or  referendum 
procedure,  the  resolution  may  be  adopted  by  majority  vote  of  the  eligible  voters 
who  are  enrolled  members  of  the  tribe  residing  on  its  reservation  in  a  referendum 
election  upon  a  petition  signed  by  at  least  25%  of  the  eligible  voters  of  the  tribe 
who  are  enrolled  members  residing  on  its  reservation. 

"(3)  Ninety  days  following  receipt  by  the  Secretary  of  the  Interior  of  any  such 
resolutions  adopted  in  accordance  with  the  provisions  of  this  Act.  the  resolution 
shall  be  eifective  unless  the  Secretary  of  the  Interior  has  within  that  period 
formally  disapproved  the  resolution  for  the  reason  that  (1)  the  tribe  has  no  ap- 
plicable existing  or  proposed  law  and  order  code,  or  (2)  the  tribe  has  no  plan 
for  fulfilling  its  responsibilities  under  the  jurisdiction  sought  to  be  reacquired  or 
determined. 

"(4)  "Whenever  the  resolution  shall  become  effective,  (1)  the  United  States 
shall  reacquire,  in  accordance  with  the  provisions  of  the  resolution,  all  or  any 
measure  of  such  criminal  jurisdiction  in  such  area  of  Indian  country  or  parts 
thereof  occupied  by  the  tribe,  and  all  or  any  measure  of  the  corresponding  crimi- 
nal law  of  the  State  shall  no  longer  be  applicable  therein,  and  (2)  tribal  criminal 
jurisdiction  or  law  shall,  in  accordance  with  the  provisions  of  tbe  resolution,  be 
concurrent  with  all  or  any  measure  of  federal  or  state  criminal  jurisdiction  or 
law. 


51 

"(5)  Upon  disapproval  by  the  Secretary  of  any  such  resolution,  the  Secretary- 
shall  immediately  assist  the  tribe  under  subsection  (j)  hereof  in  preparation  of 
a  law  and  order  code  or  plan,  and  when  such  inadequacies  are  alleviated,  the 
Secretary  shall  approve  the  resolution.  In  the  event  of  disapproval  by  the  Secre- 
tary of  any  such  resolution,  the  tribe  affected  may  appeal  the  disapproval  to  the 
Federal  Court  for  the  District  of  Columbia  in  which  original  jurisdiction  for  any 
such  appeal  is  hereby  vested,  and  the  Secretary  shall  have  the  burden  of  sustain- 
ing his  findings  upon  which  the  resolution  was  disapproved. 

"(h)  No  action  or  proceeding  pending  before  any  court  or  agency  of  any  State 
immediately  prior  to  the  reacquisition  or  determination  of  jurisdiction  pursuant 
to  this  Act  shall  abate  by  reason  thereof.  For  purposes  of  any  such  action  or  pro- 
ceeding, such  reacquisition  or  determination  of  jurisdiction  shall  take  effect  on 
the  day  following  the  date  of  final  determination  of  such  action  or  proceeding. 

(i)  Section  6  of  the  Act  of  August  15,  195.3  (67  Stat.  588)  is  hereby  repealed, 
but  such  repeal  shall  not  affect  any  cession  of  jurisdiction  validly  made  pursuant 
to  such  section  prior  to  its  repeal. 

"(j)  (1)  The  Secretary  of  the  Interior  is  authorized  and  directed  to  establish 
and  implement  programs  to  improve  law  enforcement  and  the  administration  of 
justice  within  Indian  reservations  and  Indian  country. 

"(2)  In  implementing  such  programs  the  Secretary  is  authorized  to  make 
grants  to,  and  contracts  with,  Indian  tribes,  to  implement  programs  and  projects 
to 

"(a)  determine  the  feasibility  of  federal  reacquisitions  of  jurisdiction  and 
determination  of  jurisdiction  over  such  Indian  country  or  parts  thereof  occupied 
by  such  tribes,  iucluding  preparation  of  law  and  order  codes,  codes  of  criminal 
procedure,  and  establishment  of  plans  for  fulfilling  tribal  responsibilities  under 
the  jurisdiction  sought  to  be  reacquired  or  determined  ; 

"(b)  establish  and  strengthen  police  forces  of  the  tribes,  including  recruitment, 
training,  compensation,  fringe  benefits,  and  the  acquisition  and  maintenance  of 
police  ecjuipment ; 

"(c)  establish  and  improve  tribal  courts  in  order  to  assure  speedy  and  just 
trials  for  offenders,  the  appointment,  training  and  compensation  of  qualified 
judges,  and  the  appointment,  training  and  compensation  of  qualified  Indian 
prosecution  officers,  and  the  establishment  of  competent  legal  defender  programs  ; 

"(d)  establish  and  maintain  correctional  facilities  and  establish  and  strengthen 
cori-ecticnal  personnel  departments,  including  recruitment,  training,  compensa- 
tion, and  fringe  benefits. 

5.  Sec.  686.  Application  of  Indian  Liquor  Laws. 

(a)  Intoxicants  Dispensed  in  Indian  Country. — 

( 1 )  Whoever  selLs,  gives  away,  disposes  of,  exchanges,  or  barters  any  malt,, 
spirituous,  or  vinous  liquor,  including  beer,  ale,  and  wine,  or  any  ardent  or 
other  intoxicating  liquor  of  any  kind  whatsoever,  except  for  scientific,  sacra- 
mental, medicinal  or  mechanical  purposes,  or  any  essence,  extract,  bitters,  prepa- 
ration, eompoTind,  composition,  or  any  article  whatsoever,  under  any  name,  label, 
or  brand,  v^'hich  produces  intoxication,  to  any  Indian  to  whom  an  allotment  of 
land  has  been  made  while  the  title  to  the  same  shall  be  held  i!i  trust  liy  the 
Government,  or  to  any  Indian  who  is  a  ward  of  the  Government  under  charge 
of  any  Indian  superintendent,  or  to  any  Indian,  including  mixed  bloods,  over 
whom  the  Government,  through  its  departnjents,  exercises  guardianship,  and 
whoever  introduces  or  attempts  to  introduce  any  malt,  spirituous,  or  vinous 
liquor,  including  beer,  ale.  and  wine,  or  any  ardent  or  intoxicating  liquor  of  any 
kind  whatsoever  into  the  Indian  country,  shall,  for  the  first  offense,  be  fined 
not  more  than  $500  or  imprisoned  not  more  than  one  year,  or  both ;  and.  for  each 
subsequent  offense,  be  fined  not  more  than  $2,000  or  imprisoned  not  more  than, 
five  years,  or  both. 

(2)  It  shall  be  a  sufficient  defense  to  any  charge  of  introducing  or  attempting 
to  introduce  ardent  spirits,  ale,  beer,  wine,  or  intoxicating  liquors  into  the 
Indian  country  that  the  acts  charged  were  done  under  authority,  in  writing, 
from  the  Department  of  the  Army  or  any  officer  duly  authorized  thereunto  by  the 
Department  of  the  Army,  but  this  subsection  shall  not  bar  the  prosecution  of 
any  officer,  .soldier,  sutler  or  storekeeper,  attache,  or  employee  of  the  Army  of 
the  United  States  who  barters,  donates,  or  furnishes  in  any  manner  whatso- 
ever liquors,  beer,  or  any  intoxicating  beverage  whatsoever  to  any  Indian. 

(3)  The  term  "Indian  country"  as  used  in  this  section  does  not  include  fee- 
patented  lands  in  non-Indian  communities  or  rights-of-way  through  Indian  reser- 
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vations,  and  this  section  does  not  apply  to  such  lands  or  rights-of-way  in  the 
absence  of  a  treaty  or  statute  extending  the  Indian  liquor  laws  thereto. 

(b)  Inioooicants  Possessed  Unlau-fuUy. — ^^Tioever,  except  for  scientific,  sacra- 
mental, medicinal  or  mechanical  purposes,  possesses  intoxicating  liquors  in 
the  Indian  country  or  where  the  introduction  is  prohibited  by  treaty  or  an  Act 
of  Congress,  shall,  for  the  first  offense,  be  fined  not  more  than  $500  or  im- 
prisoned not  more  than  one  year,  or  both ;  and,  for  each  subsequent  offense,  be 
fined  not  more  than  $2,00i)  or  imprisoned  not  more  than  five  years,  or  both. 

The  term  "Indian  country"  as  used  in  this  section  does  not  include  fee-patented 
lands  in  non-Indian  communities  or  rights-of-way  through  Indian  reservations, 
and  this  .section  does  not  apply  to  such  lands  or  rights-of-way  in  the  absence  of  a 
treaty  or  statute  extending  the  Indian  liquor  laws  thereto. 

(c)  An  Indian  tribe  having  jurisdiction  over  Indian  country,  as  defined  in 
Section  685(a)  of  this  Act,  may  adopt  ordinances  concerning  dispensing,  posses- 
sion, and  use  of  liquor  in  Indian  country  over  which  it  has  jurisdiction,  in  con- 
formity with  the  laws  of  the  State  in  which  the  Indian  country  is  located,  the 
provisions  of  subsections  (a),  (b),  (d),  (e)  and  (f)  hereof  notwithstanding. 
Such  ordinances  shall  be  certified  by  the  Secretary  of  the  Interior  and  published 
in  the  Federal  Register. 

Nothing  in  this  subchapter  shall  alter  the  effectiveness  of  ordinances  heretofore 
adopted  by  Indian  tribes,  certified  by  the  Secretary  of  the  Interior,  and  pub- 
lished in  the  Federal  Register  pursuant  to  the  Act  of  August  15,  1953,  (67  Stat. 
586). 

(d)  Liquor  Violations  in  Indian  Country. — If  any  superintendent  of  Indian 
affairs,  or  commanding  ofiicer  of  a  military  post,  or  special  agent  of  the  Oflice  of 
Indian  Affairs  for  the  suppression  of  liquor  traffic  among  Indians  and  in  the 
Indian  country  and  any  authorized  deputies  under  his  supervision  has  probable 
cause  to  believe  that  any  person  is  about  to  introduce  or  has  introduced  any 
spirituous  liquor,  beer,  wine,  or  other  intoxicating  liquors  named  in  Section  686(a) 
and  (b )  of  this  title  into  the  Indian  country  in  violation  of  law,  he  may  cause  the 
places,  conveyances,  and  packages  of  such  person  to  be  searched.  If  any  such  in- 
toxicating liquor  is  found  therein  the  same  together  with  such  conveyances  and 
packages  of  such  person  shall  he  seized  and  delivered  to  the  proper  ofiicer,  and 
shall  be  proceeded  against  by  libel  in  the  proper  court,  and  forfeited,  one-half 
to  the  informer  and  one-half  to  the  use  of  the  United  States.  If  such  person  be  a 
trader,  his  license  shall  be  revoked  and  his  bond  put  in  suit. 

Any  person  in  the  service  of  the  United  States  authorized  by  this  section  to 
make  searches  and  seizures,  or  any  Indian  may  take  and  destroy  any  ardent 
spirits  or  wine  found  in  the  Indian  country,  except  such  as  are  kept  or  used 
for  scientific,  sacramental,  medicinal,  or  mechanical  purposes  or  such  as  may  be 
introduced  therein  by  the  Department  of  the  Army. 

In  all  cases  arising  under  this  section  and  Sections  686(a)  and  (b)  of  this 
title,  Indians  shall  be  competent  witnesses. 

(e)  Intoxicating  Liquor  in  Indian  Country  as  Evidence  of  Unlawful  Introduc- 
tion.— The  possession  by  a  person  of  intoxicating  liquors  in  Indian  country  where 
the  introduction  is  prohibited  by  treaty  or  Federal  statute  shall  be  prima  facie 
evidence  of  unlawful  introduction. 

(f )  Conveyances  carrying  liquor. — Any  conveyance,  whether  used  by  the  owner 
or  another  in  introducing  or  attempting  to  introduce  intoxicants  into  the  Indian 
country,  or  into  other  places  where  the  introduction  is  prohibited  by  treaty  or 
enactment  of  Congress,  shall  be  subject  to  seizure,  libel,  and  forfeiture. 

6.  Sec.  687.  Destroying  Boundary  and  Warning  Signs. 

Whoever  knowingly  destroys,  defaces,  or  removes  any  sign  erected  by  an 
Indian  tribe,  or  a  Government  agency  (1)  to  indicate  the  boundary  on  an  Indian 
reservation  or  of  any  Indian  country  as  defined  in  Section  685  of  this  Act,  or  (2) 
to  giv«  notice  that  huntins,  trapping,  or  fishing  is  not  permitted  thereon  without 
lawfr.i  authority  or  permission,  is  guilty  of  an  offense  under  Section  1703  of  title 
18,  United  States  Code. 

7.  Sec.  688.  Hunting,  Trapping,  or  Fishing  on  Indian  Land. 
Notwithstanding  the  provisions  of  Section  1713  of  title  18,  United  States  Code. 

whoever,  without  lawful  authority  or  permission,  knowingly  goes  upon  any  land 
that  belongs  to  any  Indian  or  Indian  tribe,  band,  or  group  and  either  is  held  by 
the  United  States  in  trust  or  is  subject  to  a  restrietion  against  alienation  imposed 
by  the  United  States,  or  upon  any  lands  of  the  United  States  that  are  reserved  for 
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ludian  use,  for  the  purpose  of  hunting,  trapping,  or  fishing  thereon,  or  for  the 
removal  of  game,  peltries,  or  fish  therefrom,  is  guilty  of  a  Class  B  misdemeanor ; 
and  all  game,  fish,  and  peltries  in  his  possession  shall  be  forfeited. 

Sec.  695.  Section  6  of  the  Indian  Self-Determination  and  Education  Assij^tance 
Act  (25  U.S.C.  450d)  is  repealed. 

Sec.  696.  Section  105(j)  of  the  Indian  Self-Determination  Act  (25  U.S.C.  450i) 
is  amended  by  deleting  "sections  205  and  207  of  title  18"  and  inserting  in  lieu 
thereof  -'sections  9104  and  9106  of  title  5." 

Sec.  697.  Section  10(c)  of  the  Act  of  April  19,  1950  (25  U.S.C.  640(c)),  is 
amended  by  deleting  "sections  102  to  104,  inclusive,  of  the  Revised  Statutes,  and 
inserting  in  lieu  thereof  "sections  103  and  104  of  the  Revised  Statutes  of  the 
United  States  and  sections  1332  and  1333  of  title  18,  United  States  Code." 

Sec.  698.  The  Act  of  April  11,  1968  (25  U.S.C.  1301  et  seq.),  is  amended  as 
follows : 

(1)  Section  202(7)  (25  U.S.C.  1302(7))  is  amended  by  deleting  "six  months 
or  a  fine  of  $500'"  and  inserting  in  lieu  thereof  "one  year  or  a  fine  of  .$10,000." 

(2)  Section  103(a)  (25  U.S.C.  lo23(a)  i  is  amended  by  deleting  "section  1162 
of  title  18  of  the  United  States  Code,"  section  l.>60  of  title  28  of  the  United  States 
Code,  or  section  7  of  the  Act  of  August  15.  1953  (67  Stat.  588).  as  it  was  in  effect 
prior  to  its  repeal  by  subsection  (b)  of  this  section",  and  inserting  in  lieu  thereof 
"sections  2,  6,  or  7  "of  the  Act  of  August  15,  1953,  67  Stat.  588.  the  Act  (^f  Feb- 
ruary 8,  1887,  24  Stat.  390.  the  Act  of  May  9.  1906,  34  Stat.  182.  the  Act  of  June  25, 
1948^  02  Stat.  827,  the  Act  of  July  2,  1948,  62  Stat.  1224.  the  Act  of  September  13, 
1950,  64  Stat.  84.'i,  the  Act  of  August  8,  1958,  72  Stat.  545.  the  Act  of  April  11.  1968, 
82  Stat.  78,  the  Act  of  November  25, 1970.  84  Stat.  1358,  Sec.  685(f)  of  the  Criminal 
Justice  Reform  Act  of  1975,  or  court  decisions. 

Senator  Hruska.  Our  next  witness  will  be  Mr,  James  B.  Hovis, 
who  has  given  us  a  very  extensive  treatment  of  the  subject  he  deals 
with.  His  statement  will  be  placed  in  the  record  in  its  totality. 

Mr.  Hovis.  Mr.  Chairman,  I  would  like  to  request  that  the  staff 
and  the  committee  look  at  that  appendage  very  closely.  It  is  a 
report  that  has  been  done  by  a  professor  from  the  University  of 
Washington,  making  a  total  overview  of  the  effect  of  Public  Law 
83-280  in  the  State  of  Washington,  and  all  the  citations  and  all  of 
the  material  therein. 

And  it  also  deals  with  the  effect  of  Public  Law  83-280  and  the 
status  of  Public  Law  83-280  in  every  State  in  the  United  States. 
I  think  it  would  be  helpful  to  have  it  all  in  the  record. 

Senator  Hruska.  Very  well,  you  will  find  vv^e  are  very  liberal  in 
these  things. 

[The  prepared  statement  of  James  B.  Hovis  follows:] 

Statement  of  Yakima  Indian  Nation 
stjmmaky  statement 

While  S-1,  introduced  January  15,  1971,  is  more  sensitive  to  the  special 
problems  in  Indian  Country  than  it's  predecessors,  it  still  leaves  much  to  be 
desired.  The  Yakima  Indian  Nation,  must  therefore  object  to  its  passage  in 
its  present  form  and  does  request  that  the  Judiciary  Committee  amend  S-1. 

S-1  would  extend  the  entire  federal  code  of  enclave  laws —  from  murder  to 
disorderly  conduct — to  Indian  Country  without  regard  to  the  laws  of  the 
Indian  Tribe  or  the  wishes  of  the  sovereign  Indian  Nations  involved.  We  sug- 
gest an  amendment  to  cover  this  area. 

While  Section  205(a)(2)  states  that  jurisdiction  of  the  tribes  or  states 
shall  not  be  pre-empted,  it  does  not  make  clear  that  this  bill  does  not  in- 
crease the  present  jurisdiction  of  states  or  tribes  nor  does  it  make  clear  that 
tribal  and  state  jurisdiction  is  concurrent.  We  suggest  an  amendment  to  cover 
this  area. 

S-1  does  not  provide  an  "exception  clause"  as  contained  in  25  USC  11.52.  so 
as  to  prohibit  actual  double  jeopardy  where  an  Indian  has  been  punished  by 
the  local  law  of  the  tribe. 
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In  order  to  prevent  double  and  triple  jeopardy,  this  clause  should  be  re- 
tained and  expanded  to  include  those  punished  by  either  tribal  or  state  law. 
We  suggest  an  amendment  in  this  regard. 

Section  685(b)  (State  jurisdiction  over  Indian  Country)  is  simply  a  re- 
-enactment  of  18  USC  1162.  There  are  several  objections  to  this  approach. 
First,  S-1  makes  no  provision  for  the  retrocession  of  state  jurisdiction,  in 
vfhole  or  part,  where  state  jurisdiction  is  not  working  and  where  the  trible 
is  capable  of  maintaining  law  and  order.  It  fails  to  clear  up  the  question  of 
whether  state  jurisdiction  in  state  assumption  areas  is  exclusive  or  concur- 
rent and  whether  states  may  assume  jurisdiction  without  the  consent  of  the 
tribes.  Likewise,  S-1  should  make  clear  that  state  jurisdiction  does  not  in- 
clude the  power  to  tax  or  regulate  trust  resources.  We  suggest  amendments 
in  this  regard. 

STATEMENT 

A.  Tribal  consent  should  &e  required 

The  place  of  Indian  tribes  and  nations  in  our  federal  scheme  of  things 
is  a  special  area.  They  are  dependent  sovereigns  who  were  to  have,  as  regards 
their  internal  affairs,  exclusive  control  of  their  destiny  and  their  territorial 
reserved  areas. 

The  reading  of  Chancellor  Kent's  Opinion  in  Goodell  v.  Jackson,  20  John 
693  (N.T.  1823)  and  Chief  Justice  Marshall's  opinions  in  Johnson  v.  Mcintosh, 
8  Wheat  543,  5L.  Ed.  681  (1823),  Cherokee  Nation  v.  Georgia,  5  Pet.  1,  8  L.Ed. 
25  (1831)  and  Worcester  v.  Georgia,  6  Pet.  515,  8  L.Ed.  483  (1823)  together 
with  the  discussion  of  the  status  of  Indians  justice  in  Story's  Commentaries 
on  the  Constitution.  Vol.  Ill  Sec.  1101  and  in  Chancellor  Kent's  Commentaries 
on  American  Law  (Vol.  Ill,  P.  382,  386),  cannot  lead  anyone  to  other  than 
the  conclusion  that  at  the  time  of  the  formation  of  our  union,  the  Indian 
Nations  or  tribes  took  their  place  in  our  scheme  of  government  as  dependent 
sovereigns  and  as  regards  their  internal  affairs,  were  to  have  the  exclusive 
control  of  their  destiny. 

Our  Supreme  Court  continues  to  follow  this  rule  of  law.  (For  example,  see 
McClanahan  v.  Arizona  State  Tax  Commission,  All  US  164,  36  L.Ed.  2d  129, 
93  Sup.  Ct.  1257   (1973). 

The  Yakima  Nation's  treaty  contains  these  promises  and  guarantees.  Article 
2  of  the  Treaty  of  the  Yakimas,  (12  Stat.  951),  provides  that  the  Yaldma 
Reservation  shall  be  "for  the  exclusive  benefit  of  said  confederated  tribes 
and  bands  of  Indians,  as  an  Indian  Reservation ;  nor  shall  any  whiteman, 
excepting  those  in  the  employment  of  the  Indian  Department  be  permitted 
to  reside  upon  said  reservation  without  permission  of  the  tribe  and  the 
superintendent  or  agent."  Persons  residing  on  the  Yakima  Reservation  have 
given  their  implied  consent  to  be  subject  to  federal  and  tribal  jurisdiction. 
The  Yakima  Nation  has  not  given  its  consent  to  be  subject  to  federal  laws 
except  as  to  matters  within  the  commerce  clause  (Article  I,  §8  CI.  3)  of 
the  United  States  Constitution, — matters  regarding  the  administration  of 
resources  held  in  trust  by  the  United  States,  or  matters  based  on  the  depend- 
ency of  this  nation  on  the  United  States  (See:  United  States  v.  Kagama,  118 
U.S.  375,  6  S.  Ct.  1109,  30  L.Ed  228  (1803)  cited  with  approval  in  McClanahan, 
supra).  Article  8  of  the  Treaty  with  the  Yakimas  (see  appendix  page  5),  as 
compared  with  other  concurrently  executed  treaties  (see  for  example.  Article 
C  of  the  Treaty  with  the  Tribes  of  Middle  Oregon  (12  Stat.  951,  appendix  paep 
7),  provides  that  the  Yakima  Nation  is  not  subject  to  federal  laws  as  regards 
its  internal  matters.  Likewise,  the  State  of  Washington,  at  the  time  of  its 
formation,  as  required  by  Congress,  disclaimed  all  jurisdiction  over  Indian 
lands  in  the  State  of  Washington  (Washington  Constitution  Article  XXVI, 
appendix  page  11).  This  article  is  mandatory  (Article  I,  Section  29,  Appendix, 
p.  11).  Article  XXVI  of  the  Washington  Constitution  has  not  been  amended 
as  provided  in  Article  XXIII.   (See  appendix,  p.  11). 

It  is  the  contention  of  the  Yakima  Indian  Nation  that  federal  enclave 
jurisdiction  should  not,  and  cannot  under  treaties  like  the  Treaty  with  the 
Yakimas,  be  impressed  upon  Indian  tribes  or  nations  without  their  consent. 

We  therefore  suggest  the  following  amendment  be  added  to  Section  103 : 

"This  title  shall  not  apply  to  Indian  country,  as  defined  herein,  until  such 
time  as  the  consent  of  the  Indian  tribe,  nation,  band,  community,  group  or 
pueblo,  occupying  the  particular  Indian  country  or  part  thereof  which  would 
tie  affected  has  been  obtained  and  published  in  the  Federal  Register.  Thirty 
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■days  after  such  publication,  this  title  shall  apply  to  said  Indian  Country  to 
the  exclusion  of  any  state  assumption  where  the  consent,  in  whole  or  part, 
of  said  Indian  governing  body  has  not  been  previously  or  concurrently  given." 

B.  Clarify  that  title  does  not  expand  State  or  tribal  jurisdiction  and  that  this 

jurisdiction  is  concurrent 

While  Section  205(a)  (2)  states  that  jurisdiction  of  the  tribes  or  states 
shall  not  be  pre-empted,  it  does  not  make  clear  that  S-1  does  not  increase 
present  tribal  or  state  jurisdiction  and  that  state  or  tribal  jurisdiction  is 
concurrent.  We  believe  that  this  will  cause  considerable  litigation  unless 
Congress  clearly  expresses  itself.  For  example,  here  are  a  few  of  the  present 
pending  cases  where  state  powers  under  authority  of  Public  Law  83-280  is 
contended  and  resisted.  Some  of  the  cases  now  pending  are  Omaha  Tribe  of 
Indians,  et  al  v.  Peters,  383  F.  Supp.  421.  Appeal  Docketed,  8th  Cir.  (whether 
the  State  has  power  to  impose  an  income  tax  on  reservation  Indians  pursuant 
to  P.L.  280)  ;  Russell  Bryan,  et  al  v.  Itasca  County,  No.  44947,  before  the  Su- 
preme Court  for  the  State  of  Minnesota  (whether  the  State  has  authority  to 
impose  a  personal  property  tax  on  the  mobile  home  of  a  reservation  Indian)  ; 
The  Confederated  Salish  and  Kootenai  Tribes  of  the  Flathead  Reservation, 
Montana,  et  al  v.  John  C.  Moe,  et  al..  Civil  No.  2145,  U.S.D.C,  Montana,  Mis- 
soula Division  (Lawfulness  of  State  sales  tax  on  reservation  sales  by  an 
Indian  retailer  to  a  Non-Indian  consumer)  ;  U.S.A.  v.  State  of  Washington, 
Civil  No.  3909,  U.S.D.C.  E.D.  Wash,  (filed  July  18,  1973),  (amended  com- 
plaint filed  October  4,  1974),  (whether  the  State  may  impose  its  excise  tax 
laws  on  transactions  of  tribally  licensed  retailers  on  the  Yakima  Reservation 
on  their  sales  to  Indians  and  non-Indians)  ;  Confederated  Tribes  of  the  Colville 
Indian  Reservation  v.  State  of  Washington,  Civil  No.  3868,  U.S.D.C.  E.D. 
Wa.sh.  (filed  May  17,  1973)  (whether  the  State  can  impose  taxes  on  Tribal 
and  individual  sales  transactions ;  retail  sales  of  cigarettes  to  Indians  and 
non-Indians)  ;  Quileute  Indian  Tribe,  et  al  v.  State  of  Washington,  U.S.D.C. 
W.D.  Wash,  (filed  Dec.  19.  1974)  (whether  Quileute  Tribe  and  individual 
members  can  carry  on  tribal  functions,  Indian  economic  enterprises  and 
other  activities  free  from  state  taxation)  ;  U.S.  v.  Humbolt  County,  Civil  No. 
C-74-2526-RFP,  U.S.D.C,  N.D.  California,  (whether  the  State  has  authority 
to  apply  its  zoning,  building,  sanitary  and  environmental  laws  to  construction 
on  the  Hoopa  Reservation). 

On  February  18,  1975,  in  two  cases.  (Comenaut  v.  Burdman  74-707  and 
Tonasket  v.  Washington  74-807)  ;  involving  jurisdiction  problems  under  Pub- 
lic Law  83-280,  the  Supreme  Court  refused  to  grant  review.  With  all  the 
present  jurisdiction  confusion,  we  suggest  that  this  bill  should  be  drafted  so 
that  it  will  not  add  to  the  confusion.  We  suggest  the  following  amendment 
be  added  to  Section  205 : 

(d)  Nothing  in  this  title  shall  be  construed  to  increase  the  existing  jurisdic- 
tion of  a  state,  local  government,  Indian  nation  tribe,  band,  community,  group 
or  pueblo  and  it  is  provided  that  their  jurisdiction  shall  be  concurrent  with 
the  federal  jurisdiction  established  by  this  title. 

C.  Triple  jeopardy  problem 

It  is  possible  that  a  person  committing  an  offense  under  S-1,  would  be  sub- 
ject to  double  or  even  triple  jeopardy  unless  this  bill  is  amended.  The  follow- 
ing statement  from  United  States  v.  Lanza,  260  U.S.  377,  67  L.Ed.  314  (1922) 
presents  the  problem. 

"We  have  here  two  sovereignties,  deriving  power  from  different  sources, 
capable  of  dealing  with  the  same  subject  matter  within  the  same  territory. 
Each  may,  without  interference  by  the  other,  enact  law.';  to  secure  prohil)ition. 
with  the  limitation  that  no  legislation  can  give  validity  to  acts  prohibited 
by  the  the  Amendment.  Each  government  in  determining  what  shall  be  an 
offense  against  its  peace  and  dignity  is  exercising  its  own  sovereignty  not 
that  of  the  other." 

We  do  not  believe  that  this  committee  would  wish  to  subject  an  offender 
to  prosecution  by  state,  local,  tribal  and  federal  jeopardy  where  one  of  these 
governments  has  already  punished  the  offender.  Congress  has  previously  pro- 
vided in  25  U.S.C.  1162,  that  where  a  tribe  has  punished  an  offender,  that 
the  federal  government  shall  not  prosecute.  This  exception  clause  is  omitted 
from  S-1.  We  suggest  that  it  should  be  retained  and  expanded  and  submit 
the  following  amendment  as  Section  694 : 
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"This  title  shall  not  extend  to  offenses  committed  by  a  person  in  Indian 
Country,  who  has  been  punished  by  the  law  of  an  Indian  Nation,  tribe,  com- 
munity, group  or  pueblo  or  by  a  law  of  a  state." 

D.  Provision  for  retrocession 

It  is  in  the  field  of  state  assumption  of  jurisdiction,  that  the  greatest  prob- 
lem exists.  State  assumption  of  jurisdiction  over  Indian  Country  bius  in  the 
main  been  a  total  failure.  In  most  cases  state  jurisdiction  in  Indian  country 
has  resulted  in  law  without  order  rather  than  law  and  order.  (See  Volume  I. 
"The  Impact  of  Public  Law  280  upon  the  administration  of  Criminal  Justice 
on  Indian  Reservations."  Justice  and  the  American  Indian,  appendix  p.  13  and 
following.  Also  see  Indian  Reservation  Criminal  Justice,  Task  Force  Analysis 
1974-75,  Bureau  of  Indian  Affairs,  (1975)  presented  for  filing  in  the  record 
of  this  committee). 

Apart  from  Public  Law  280 — and  a  few  similar  statutes  affecting  Kansas, 
Iowa  and  New  York — states  do  not  have  jurisdiction  over  reservation  Indians, 
or  over  transactions  between  Indians  and  non-Indians  (Except  with  the 
consent  of  the  Indian)  on  Indian  Reservations.  Alaska,  Arizona.  California, 
Florida,  Idaho,  Minnesota,  Montana,  Nebraska.  Nevada,  Oklahoma,  Oregon, 
Washington  and  Wisconsin  have  assumed  at  least  some  jurisdiction  under 
Public  Law  280.  (Note:  The  Nevada  legislature  has  voted  to  retroceed  state 
jurisdiction).  Under  Washington  Statutes  (R.C.W.  37.12),  provision  is  made 
for  assumption  of  state  jurisdiction  by  the  Tribes  petitioning  the  governor 
and  the  same  chapter  imposes,  without  Indian  consent,  state  criminal  and 
civil  jurisdiction  over  all  reservation  lands  for  eight  subject  matter  areas, 
and  state  criminal  and  civil  jurisdiction  over  all  nontrust  lands.  I  have  infor- 
mation regarding  22  tribes  in  Washington  and  11  have  petitioned  for  state 
jurisdiction  and  11  have  not.  Three  of  these  11  petitioning  tribes  have  obtained 
a  Governors  proclamation  retroceeding  jurisdiction  in  whole  or  part  before 
the  Washington  State  Attorney  General  ruled,  the  Governor  could  not  retroceed 
without  legislative  action.  Many  of  the  Washington  tribes  under  full  or 
partial  jurisdiction  wish  to  remove  themselves  from  .state  jurisdiction  in 
whole  or  in  part.  The  Yakima  Nation  wishes  to  remove  itself  from  state 
jurisdiction.  Even  though  the  Governor  proposed  retrocession  legi.slation.  it 
failed  to  be  enacted  by  the  state  legislature  because  of  political  problems. 

At  a  conference  held  in  Denver  during  the  last  week  of  February,  a  large 
number  of  tribal  leaders  met  and  with  the  approval  of  both  the  National 
Congress  of  American  Indians  and  National  Tribal  Chairraans  Association, 
pledged   themselves   to  support  legislation   that   would  provide : 

1.  For  the  repeal  of  the  Public  Law  83-280  and  other  like  acts. 

2.  That  tribes  are  authorized  to  reacquire  Federal  and  Tribal  jurisdiction 
in  whole  or  in  part  by  action  of  governing  body  or  referendum  requested  by 
a  set  percentage  of  resident  members. 

3.  That  tribes  can  by  resolution  clarify  or  establish  that  any  jurisdiction  a 
state  retains  in  conciirrent  (and  is  not  exclusive)  with  the  jurisdiction  in  the 
same  matters  existing  in  the  tribe  and  Federal  government. 

4.  That  reacquisition  of  Tribal  and  Federal  jurisdiction  shall  be  considered 
automatically  approved  unless  the  Secretary  of  the  Interior  shall,  within 
ninety  days  formally  disapprove  the  reacquisition  and  give  his  reasons  there- 
fore. 

5.  That  the  affected  tribe  may  appeal  any  such  disapproval  to  an  appro- 
priate Board  of  Appeals  and  thereafter  to  the  Federal  Courts. 

6.  That  feasibility  and  implementation  funding  must  be  authorized. 
Whatever  laws  are  passed  by   Congress,   we  would  find   it  hard  to  believe 

that  it  could  be  less  productive  of  law  and  order  than  the  present  state  assump- 
tion, partial,  checker  boarded  system  that  prevails  on  the  Yakima  Indian 
Reservation,  and  we  request  that  Congress  take  some  action  to  l)ring  some 
order  to  this  mess  created  by  the  enactment  of  Public  Law  83-280.  As  our  reser- 
vation is  checkerboarded  with  trust  ni'd  noii-trust  (patented)  land.'^.  i'lrisdic- 
tion  is  presently  dependent  upon  who  holds  title  to  the  land.  If  the  In.nd  is  not 
trust,  the  state  has  assumed  jurisdiction  over  almost  all  crimes.  If  it  is  trust 
the  state  has  jurisdiction  over  eight  undefined  categories,  i.e..  "Compulsory 
school  attendance;  public  assistance;  domestic  relations;  mental  illness;  jiive- 
nile  delinquency;  ndoption  proceedings:  dependent  children  and  operation  of 
motor  vehicles  upon  the  public  streets,  alleys,  roads  and  highways. 
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Law  enforcement  oflacers  must  use  a  tract  book  and  determine  title  to  see 
if  they  have  jurisdiction.  Tlien  if  it  is  trust  lands,  they  must  make  a  field 
determination  of  whether  the  crime  fits  into  one  of  the  eight  categories.  You 
lawyers  on  the  committee  would  have  a  most  difficult  time  in  determining  if 
.Tou  could,  what  fits  into  the  category  of  domestic  relations.  It  is  not  even 
defined  in  a  law  dictionary.  How  can  one  expect  an  untrained  law  officer  to 
make  this  type  of  determination.  It  is  even  more  difficult  for  a  victim  to 
determine  where  offenses  should  be  reported.  How  would  this  committee  like 
to  be  constantly  getting  the  run  around  when  you  do  report?  The  Washington 
a.ssumption  statutes,  and  the  resulting  system  is  so  indefinite  that  it  fails  to 
give  a  person  of  ordinary  intelligence  notice  of  where  he  can  get  protection 
of  his  person  and  property  and  fails  to  give  a  person  of  ordinary  intelligence 
notice  of  what  conduct  is  forbidden  by  statute. 

Also,  where  an  offender  is  standing,  determines  whether  or  not  he  is  entitled 
to  certain  civil  rights.  For  example,  if  he  is  on  trust  property  and  not  within 
the  eight  categories  he  is  entitled  to  a  grand  jury,  federal  bail  act  and  many 
federal  protections.  If  he  is  not,  then  he  is  not  entitled  to  these  protections  in 
state  court.  We  believe  this  system  fostered  by  the  enactment  of  Public  Law 
83-280  does  not  meet  constitutional  standards.  Lanzetta  v.  iV^ew;  Jersey,  306 
U.S.  451   (1938)  ;  Connally  v.  General  Construction  Co.,  269  U.S.  385   (1925). 

In  Papachristou  v.  City  of  Jackso^ivillc,  405  U.S.  156  (1972)  the  Supreme 
Court  again  enunciated  this  void  for  vagueness  rule : 

"Living  under  a  rule  of  law  entails  various  suppositions,  one  of  which  is  that 
'all  persons  are  entitled  to  be  informed  as  to  what  the  State  commands  or 
forbids.' 

"This  ordinance  is  void  for  vagueness  both  in  the  sense  that  it  fails  to  give 
a  person  of  ordinary  intelligence  fair  notice  that  his  contemplated  conduct  is 
forbidden  by  the  statute  .  .  .  ,  and  because  it  encourages  arbitrary  and  erratic 
arrests  and  conviction." 

The  legislative  power  of  Congress  is  contained  in  Article  I  of  the  Constitu- 
tion and  the  judicial  powers  of  Congress  are  contained  in  Article  III.  (appendix 
page  8).  By  the  passage  of  Public  Law  83-280,  Congress  purported  to  delegate 
both  the  United  States'  legislative  and  judicial  function,  as  regards  criminal 
and  civil  matters  among  Indians,  to  the  states  without  the  consent  of  the 
governing  bodies  of  the  tribes  involved  and  without  providing  any  standards 
for  state  assumption  of  either  this  legislative  or  judicial  function.  This  dele- 
gation of  unfettered  discretion  to  Washington  to  make  whatever  laws  it  may 
think  is  needed  to  regulate  crimes  and  civil  matters  regarding  Indians  and 
Indian  lands  and  granting  jurisdiction  vested  in  federal  courts  to  state  courts 
over  these  matters  is  unconstitutional.  Congress'  power  to  legislate  regarding 
Indian  tribes  is  limited  to  that  conferred  by  the  commerce  clause  and  under 
the  national  purpose  reasoning  contained  in  United  States  v.  Kagama,  1  Cranch 
137.  118  U.S.  375  (1803).  In  Kagama,  the  Supreme  Court  found  that  the  pro- 
tection of  Indians  constituted  an  exclusive  national  problem  and  referred  to 
the  practical  necessity  of  withholding  such  power  from  the  states : 

"It  seems  to  us  that  this  (protection  of  Indians)  is  within  the  competency 
of  Congress.  These  Indian  tribes  are  the  wards  of  the  nation.  They  are  com- 
munities dependent  on  the  United  States.  Dependent  largely  for  their  daily 
food.  Dependent  for  their  political  rights.  They  own  no  allegiance  to  the  states 
and  receive  from  them  no  protection.  Because  of  the  local  ill  feeling  the  peo])le 
of  the  state  where  they  are  found  are  often  their  deadliest  enemies.  From  their 
very  weakness  and  helplessness,  so  largely  due  to  the  course  of  dealing  of  the 
Federal  government  with  them  and  the  treaties  in  which  it  has  been  promised, 
there  arises  the  duty  of  protection,  and  with  it  the  power.  This  has  always 
been  recognized  by  the  executive  and  by  Congress,  and  by  this  court  wherever 
the  question  has  arisen  .  .  . 

"The  power  of  the  general  government  over  these  remnants  of  a  race  once 
powerful,  now  weak  and  diminished  in  numbers,  is  necessary  to  their  pro- 
tection as  well  as  to  the  safety  of  those  among  whom  they  dwell.  It  must  exist 
in  that  government,  because  it  never  has  existed  anywhere  else,  because  the 
theater  of  exerci.se  is  within  the  geographical  limits  of  the  United  States,  be- 
cause it  has  never  been  denied,  and  because  it  alone  can  enforce  its  laws  on 
all  the  tribes."  (Bracketed  material  supplied.  Emphasis  Supreme  Courts.  See 
also  U.S.  V.  Thomas,  151  U.S.  577  (1893)  and  McClanahan  approval  of  Kagama. 

It  is  this  limited  power  that  Congress  has  purported  to  delegate  to  the 
states.   Such  unfettered  delegation  of  this  limited  legislative  power  is  uncon- 
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stitutional  Schechter  Poultry  Corp.  v.  United  States,  205  U.S.  495  (1935).  That 
this  failure  of  .states  to  provide  protection  for  Indians,  still  exists  is  conclu- 
sively demonstrated  by  the  appendix  hereto  and  the  hearings  and  records  of 
this  committee. 

Also,  since  Article  III,  §  1  provides  that  "the  judicial  power  of  the  United 
States,  shall  be  vested  in  one  Supreme  Court  and  such  inferior  courts  as  the 
Congress  may  from  time  ordain  and  establish",  this  unfettered  delegation  of 
federal  judicial  power  is  likewise  unconstitutional.  Under  Article  III  §  2,  this 
judicial  iwwer  shall  extend  to  all  cases,  in  law  and  equity,  arising  under  the 
Constitution,  the  laws  of  the  United  States,  and  treaties  made.  This  vested 
federal  judicial  power  regarding  jurisdiction  over  Indians  cannot  be  delegated 
to  state  courts  acting  in  the  exercise  of  state  jurisdiction.  The  unconstitutional 
action  of  the  83rd  Congress  should  be  corrected  by  this  Congress  enactment 
of  retrocession  of  state  jurisdiction. 

To  correct  this  erroi%  we  suggest  the  following  amendment  being  new  Sec- 
tion 695 : 

That  (a)  in  any  case  in  which  a  State,  pursuant  to  the  provisions  of  section 
1162  of  Title  18,  United  States  Code,  section  1360  of  Title  28  United  States 
Code,  or  the  Act  of  August  15,  1953,  Public  Law  83-280,  67  State  588,  and 
section  103(b)  of  the  Act  of  April  11.  1968,  respectively,  acquired  all  or  any 
measure  of  jurisdiction  over  criminal  offenses  committed  by  or  against  Indians, 
and  which  arise  in  areas  of  Indian  country  situated  within  such  State,  any 
Indian  tribe  occupying  the  particular  Indian  country  or  part  thereof  affected 
by  such  State  assumption  shail  i)e  authorized,  acting  through  its  tribal  council 
or  other  governing  body,  to  adopt  a  resolution  indicating  its  desire  (1)  to 
have  the  United  States  re-acquire  any  or  all  of  such  jurisdiction,  (2)  to  make 
the  jurisdiction  of  the  tribe,  in  whole  or  in  part,  coextensive  with  tribal  juris- 
diction as  it  was  prior  to  such  assumption  of  jurisdiction  by  such  State,  and 
(3)  to  provide  that  the  jurisdiction  of  the  tribe  in  any  or  all  state  retained 
jurisdiction  shall  be  concurrent. 

(b)  "Within  thirty  days  following  the  receipt  by  him  of  any  such  resolution 
adopted  in  accordance  with  the  provisions  of  this  Act,  the  Secretary  of  the 
interior,  unless  he  finds  the  tribe  involved  is  incapable  of  reacquiring  juris- 
diction, shall  issue  a  proclamation  (1)  to  the  effect  that  the  United  States 
reacquires,  in  accordance  with  the  provisions  of  such  resolution,  in  whole  or 
in  part,  its  jurisdiction  over  such  offenses  in  such  Indian  coimtry  or  part 
thereof  occupied  by  such  tribe  and  affected  by  such  state  assumption,  (2)  to 
the  effect  that  the  jurisdiction  of  the  tribe  thereafter  is  coextensive  with  the 
tribal  jurisdiction  as  it  was  prior  to  such  assumption  of  jurisdiction  by  such 
state  and  (3)  to  the  effect  that  any  jurisdiction  retained  by  the  state  is  con- 
current with  tribal  jurisdiction. 

If  the  Secretary  of  Interior  shall  fail  to  approve  or  deny  the  reacquisition 
of  federal  and  tribal  jurisdiction  within  ninety  days  of  the  receipt  of  said 
resolution  said  reacquisition  shall  become  effecitve  upon  the  publication  of 
said  tribal  resolution  in  a  newspaper  of  general  circulation  in  the  state  or 
states  in  which  it  is  located. 

The  Secretary's  findings  that  the  tribe  is  incapable  of  reacquiring  jurisdic- 
tion, in  whole  or  in  part,  may  be  appealed  to  the  appropriate  federal  district 
court  and  the  Secretary  shall  have  the  burden  of  sustaining  his  finding. 

(c)  Within  ten  days  following  the  issuance  of  such  proclamation,  the  Secre- 
tary of  the  Interior  shall  publish  such  proclamation  in  the  Federal  Register. 
Effective  upon  the  date  of  such  publication,  the  United  States  and  the  Indian 
tribe  shall  exercise  their  resiiective  jurisdictions  as  provided  by  such  proclama- 
tion. 

(d)  Effective  upon  and  after  the  date  of  such  publication  in  the  Federal 
Register,  or  newspaper  of  general  publication  where  the  Secretary  has  failed 
to  act,  all  criminal  laws  of  the  United  States  and  of  such  Indian  tribe,  in 
whole  or  in  part  which,  on  the  date  immediately  preceding  such  date  of  publi- 
cation, would  have  been  api)licable  to  such  Indian  country  but  for  such  as- 
sumption of  jurisdiction  by  such  State  shall  be  applicable  within  such  Indian 
country  in  accordance  with  the  ])rovisions  of  such  proclamation. 

Sec.  2.  No  action  or  proceeding  pending  before  any  court  or  agency  of  any 
State  immediately  pi-ior  to  the  reacquisition  of  jurisdiction  by  the  United 
States  pursuant  to  this  Act  shall  abate  by  reason  thereof.  For  purposes  of  any 
.such  action  or  proceeding,  such  reacqui.sition  of  jurisdiction  by  the  United 
Slates  shall  take  effect  on  the  day  following  the  date  of  final  determination 
of  such  action  or  proceeding. 
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Sec.  3.  The  Act  of  August  15,  1953  (67  Stat.  588)  i,s  hereby  repealed,  but  suck 
repeal  shall  not  affect  any  cessation  of  jurisdiction  validly  made  pursuant  to^ 
such  section  prior  to  its  repeal. 

Appexuix 

1.  Treaty  tvith  the  Yakima,  1855,  12  Stat.  951,  2  Koppler  524 

Articles  of  agreement  and  convention  made  and  concluded  at  the  treaty- 
ground,  Camp  Stevens,  Walla-Walla  Valley,  this  ninth  day  of  June,  in  the- 
year  one  thousand  eight  hu)idred  and  fifty-five,  by  and  between  Isaac  I. 
Stevens,  governor  and  superintendent  of  Indian  affairs  for  the  Territory  of 
Washington,  on  the  part  of  the  United  States,  and  the  undersigned  head' 
chiefs,  chiefs,  head-men,  and  delegates  of  the  Yakama,  Palouse,  Pisquouse, 
Wenutshapam,  Klikatat,  Klinquit,  Kotv-was-say-ee,  Li-ay-was,  Skin-pah,  Wish- 
Junn,  Shyiks,  Ochcchotes,  Kah-milt-pah,  and  Se-ap-cat,  confederated  tribes  and 
hands  of  Indians,  occupying  lands  hereinafter  hounded  and  described  and 
lying  in  Washington  Territory,  who  for  the  purposes  of  this  treaty  are  td  be 
considered  as  one  nation,  under  the  name  of  "Yakama,"  with  Kamaiakun  u^ 
its  head  chief,  on  behalf  of  and  acting  for  said  tribes  and  bands,  Mid  being- 
duly  authorized,  thereto  by  them. 

Article  1.  The  aforesaid  confederated  tribes  and  bands  of  Indians  hereby 
cede,  relinquish,  and  convey  to  the  United  States  all  their  right,  title,  and 
interest  in  and  to  the  lands  and  country  occupied  and  claimed  by  them,  and 
bounded  and  described  as  follows,  to  wit : 

Commencing  at  Mount  Ranier,  thence  northerly  along  the  main  ridge  of  the 
Cascade  Mountains  to  the  point  where  the  northern  tributaries  of  Lake  Che-Ian. 
and  the  southern  tributaries  of  the  Methow  River  have  their  rise;  thence 
southeasterly  on  the  divide  betw-een  the  waters  of  Lake  Che-Ian  and  the 
Methow  River  to  the  Columbia  River ;  thence,  crossing  the  Columbia  on  a 
true  east  course,  to  a  point  whose  longitude  is  one  hundred  and  nineteen  de- 
grees and  ten  minutes,  (119°  10'.)  w^hich  two  latter  lines  separate  the  above 
confederated  tribes  and  bands  from  the  Oakinakane  tribe  of  Indians;  thence 
in  a  true  south  course  to  the  forty-seventh  (47°)  parallel  of  latitude;  thence 
east  on  said  parallel  to  the  main  Palou.se  River,  which  two  latter  lines  of 
boundary  separate  the  above  confederated  tribes  and  bands  from  the  Spokanes ; 
thence  down  the  Palouse  River  to  its  junction  with  the  ^loh-hah-ue-she,  oi- 
southern  tributary  of  the  same;  thence  in  a  southeasterly  direction,  to  the 
Snake  River,  at  the  mouth  of  the  Tucann(»n  River,  separating  the  above  con- 
federated tribes  from  the  -Xez  Perce  tribe  of  Indians ;  thence  down  the  Snake 
River  to  its  junction  with  the  Columbia  River ;  thence  up  the  Columbia  River 
to  the  "White  Banks"  below  the  Priests  Rapids;  thence  westerly  to  a  lake 
called  "La  Lac;"  thence  southerly  to  a  point  on  the  Yakima  River  called  Tah- 
Mah-Luke ;  thence,  in  a  southwesterly  direction,  to  the  Columbia  River,  at 
the  western  extremity  of  the  "Big  Lsland,"  between  the  mouths  of  the  Umatilla 
River  and  Butler  Creek ;  all  which  latter  boundaries  separate  the  above  con- 
federated tribes  and  bands  from  the  Walla-Walla,  Cayuse,  and  Umatilla  tribes 
and  bands  of  Indians ;  thence  down  the  Columbia  River  to  midway  between 
the  mouths  of  White  Salmon  and  Wind  Rivers;  thence  along  the  divide  be- 
tween said  rivers  to  the  main  ridge  of  the  Cascade  Mountains;  and  thence 
along  said  ridge  to  the  place  of  beginning. 

Article  2.  There  is,  however,  reserved,  from  the  lands  above  ceded  for  the 
use  and  occupation  of  the  aforesaid  confederated  tribes  and  bands  of  Indians ; 
the  tract  of  land  included  within  the  following  boundaries,  to  wit :  Commencing 
on  the  Yakama  River,  at  the  mouth  of  the  Attah-nam  River ;  thence  westerly 
along  said  Attah-nam  River  to  the  forks ;  thence  along  the  southern  tributary 
to  the  Cascade  Mountains;  thence  southerly  along  the  main  ridge  of  said  moun- 
tains, passing  south  and  east  of  Mount  Adams,  to  the  spur  whence  flows  the 
waters  of  the  Klickatat  and  Pisco  Rivers ;  thence  down  said  spur  to  the  divide 
between  the  waters  of  said  rivers :  thence  along  .said  divide  to  the  divide  sepa- 
rating the  waters  of  the  Satass  River  from  those  flowing  into  the  Columbia 
River ;  thence  along  said  divide  to  the  main  Yakama,  eight  miles  below  the 
mouth  of  the  Satass  River ;  and  thence  up  the  Yakama  River  to  the  place  of 
beginning. 

All  which  tract  shall  be  set  apart  and,  so  far  as  necessary,  surveyed  and 
marekd  out,  for  the  exclusive  use  and  benefit  of  said  confederated  tribes  and 
bands  of  Indians,  as  an  Indian  reservation;  nor  shall  any  white  man,  excepting 
those  in  the  employment  of  the  Indian  Department,  be  permitted  to  reside  upon 
the  said  reservation   without  permission   of  the  tribe  and   the  superintendent 
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and  agent.  And  the  said  confederated  tribes  and  bands  agree  to  remove  to,  and 
settle  upon,  the  same,  within  one  year  after  the  ratification  of  this  treaty.  In 
the  mean  time  it  shall  be  lawful  for  them  to  reside  upon  any  ground  not  in  the 
actual  claim  and  occupation  of  citizens  of  the  United  States ;  and  upon  any 
ground  claimed  or  occupied,  if  with  the  permission  of  the  owner  or  claimant. 

Guaranteeing,  however,  the  right  to  all  citizens  of  the  United  States  to  enter 
upon  and  occupy  as  settlers  any  lands  not  actually  occupied  and  cultivated  by 
said  Indians  at  this  time,  and  not  included  in  the  reservation  above  named. 

And  provided,  That  any  substantial  improvements  heretofore  made  by  any 
Indian,  such  as  fields  enclosed  and  cultivated,  and  houses  erected  upon  the 
lands  hereby  ceded,  and  which  he  may  be  compelled  to  abandon  in  consequence 
of  this  treaty,  shall  be  valued,  under  the  direction  of  the  President  of  the 
United  States,  and  payment  made  therefor  in  money ;  or  improvements  of  an 
equal  value  shall  be  furnished  him  as  aforesaid. 

Article  3.  And  provided,  That,  if  necessary  for  the  public  convenience,  roads 
may  be  run  through  the  said  reservation ;  and  on  the  other  hand,  the  right  of 
way,  with  free  access  from  the  same  to  the  nearest  public  highway,  is  secured 
to  them ;  as  also  the  right,  in  common  with  citizens  of  the  United  States,  to 
travel  upon  all  public  highways. 

The  exclusive  right  of  taking  fish  in  all  the  streams  where  running  through 
or  bordering  said  reservation,  is  further  secured  to  said  confederated  tribes  and 
bands  of  Indians,  and  also  the  right  of  taking  fish  at  all  usual  and  accustomed 
places,  in  common  with  the  citizens  of  the  Territory,  and  of  erecting  temporary 
buildings  for  curing  them ;  together  with  the  privilege  of  hunting,  gathering 
roots  and  berries,  and  pasturing  their  horses  and  cattle  upon  open  and  un- 
claimed land. 

Article  4..  In  consideration  of  the  above  cession,  the  United  States  argee 
to  pay  to  the  said  confederated  tribes  and  bands  of  Indians,  in  addition  to  the 
goods  and  provisi(»ns  distributed  to  iheni  at  the  time  of  signing  this  treaty,  the 
sum  of  two  hundred  thousand  dollars,  in  the  following  manner,  that  is  to  say  : 
Sixty  thousand  dollars,  to  be  expended  under  the  direction  of  the  President  of 
the  United  States,  the  first  year  after  the  ratification  of  this  treaty,  in  pro- 
viding for  their  removal  to  the  reservation,  bi'eaking  up  and  fencing  farms, 
building  houses  for  them,  supplying  them  with  provisions  and  a  suitable  outfit, 
and  for  such  other  objects  as  he  may  deem  necessary,  and  the  remainder  in 
annuities,  as  follows :  For  the  first  five  years  after  the  ratification  of  the  treaty, 
ten  thousand  dollars  each  year ;  commencing  September  first,  1856 ;  for  the  next 
five  years,  eight  thousand  dollars  each  year ;  for  the  next  five  years,  six 
thousand  dollars  per  year ;  and  for  the  next  five  years,  four  thousand  dollars 
per  year. 

All  which  sums  of  money  shall  be  applied  to  the  use  and  benefit  of  said 
Indians,  under  the  direction  of  the  President  of  the  United  States,  who  may 
from  time  to  time  determine,  at  his  discretion,  upon  what  beneficial  objects  to 
expend  the  same  for  them.  And  the  superintendent  of  Indian  affairs,  or  other 
proper  officer,  shall  each  year  inform  the  President  of  the  wishes  of  the  Indians 
in  relation  thereto. 

Article  5.  The  United  States  further  agree  to  establish  at  suitable  points 
within  said  reservation,  within  one  year  after  the  ratification  hereof,  two 
schools,  erecting  the  necessary  buildings,  keeping  them  in  repair  and  providing 
them  with  furniture  books  and  stationery,  one  of  which  shall  be  an  agricultural 
and  industrial  school,  to  be  located  at  the  agency,  and  to  be  free  to  the  children 
of  the  said  confederated  tribes  and  bands  of  Indians,  and  to  employ  one  super- 
intendent of  teaching  and  two  teachers ;  to  build  two  blacksmiths'  shops,  to  one 
of  which  shall  be  attached  a  tin-shop,  and  to  the  other  a  gunsmith's  shop ;  one 
carpenter's  shop,  one  wagon  and  plough  maker's  shop,  and  to  keep  the  same  in 
repair  and  furnished  with  the  necessary  tools :  to  employ  one  superintendent  of 
farming  and  two  farmers,  two  blacksmiths,  one  tinner,  one  gunsmith,  one  car- 
penter, one  wagon  and  plough  maker,  for  the  instruction  of  the  Indians  in 
trades  and  to  assist  them  in  the  same ;  to  erect  one  saw-mill  and  one  flouring- 
mill,  keeping  the  same  in  repair  and  furnished  with  the  necessary  tools  and 
fixtures ;  to  erect  a  hospital,  keeping  the  same  in  repair  and  provided  with  the 
necessary  medicines  and  furniture,  and  to  employ  a  physician ;  and  to  erect, 
keep  in  repair,  and  provided  with  the  necessary  furniture,  the  building  acquired 
for  the  accommodation  of  the  said  employees.  The  said  buildings  and  establish- 
ments to  be  maintained  and  kept  in  repair  as  aforesaid,  and  the  employees  to 
be  kept  in  service  for  the  period  of  twenty  years. 
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And  in  view  of  the  fact  that  the  head  cliief  of  the  said  confederated  tribes 
and  bands  of  Indians  is  expected,  and  v-^ill  be  called  upon  to  perform  many 
services  of  a  public  character,  occupying  much  of  his  time,  the  United  States 
further  agree  to  pay  to  the  said  confederated  tribes  and  bands  of  Indians  five 
hundred  dollars  per  year,  for  the  term  of  twenty  years  after  the  ratification 
hereof,  as  a  salary  for  such  person  as  the  said  confederated  tribes  and  bands 
of  Indians  may  select  to  be  their  head  chief,  to  build  for  him  at  a  suitable  point 
on  the  reservation  a  comfortable  house,  and  properly  furnish  the  same,  and  to 
plough  and  fence  ten  acres  of  land.  The  said  salary  to  be  paid  to,  and  the  said 
house  to  be  occupied  by,  such  head  chief  so  long  as  he  may  continue  to  hold 
that  office. 

xVnd  it  is  distinctly  understood  and  agreed  that  at  the  time  of  the  conclusion 
of  this  treaty  Kamaiakun  is  the  duly  elected  and  authorized  head  chief  of  the 
confederated  tribes  and  bands  aforesaid,  styled  the  Yakama  Nation,  and  is 
recognized  as  such  by  them  and  by  the  commissioners  on  the  part  of  the  United 
States  holding  this  treaty ;  and  all  the  expenditures  and  expenses  contemplated 
in  this  article  of  this  treaty  shall  be  defrayed  by  the  United  States,  and  shall 
not  be  deducted  from  the  annuities  agreed  to  be  paid  to  said  confederated  tribes 
and  band  of  Indians.  Nor  shall  the  cost  of  transporting  the  goods  for  the 
annuity  payments  be  a  charge  upon  the  annuities,  but  shall  be  defrayed  by 
the  United  States. 

Article  6.  The  President  may,  from  time  to  time,  at  his  discretion,  cause 
the  whole  or  such  portions  of  such  reservation  as  he  may  think  proper,  to  be 
surveyed  into  lots,  and  assign  the  same  to  such  individuals  or  families  of  the 
said  confederated  tribes  and  bands  of  Indians  as  are  willing  to  avail  them- 
selves of  the  privilege,  and  will  locate  on  the  same  as  a  permanent  home,  on 
(lie  same  terms  and  subject  to  the  same  regulations  as  are  provided  in  the 
sixth  aritcle  of  the  treaty  with  the  Omahas,  so  far  as  the  same  may  be 
applicable. 

Article  7.  Tlie  annuities  of  the  aforesaid  confederated  tribes  and  bands  of 
Indians  shall  not  be  taken  to  pay  the  debts  of  individuals. 

Article  S.  The  aforesaid  confederated  tribes  and  bands  of  Indians  acknowl- 
edge their  dependence  upon  the  Government  of  the  United  States,  and  promise 
to  be  friendly  with  all  citizens  thereof,  and  pledge  themselves  to  commit  no 
depredations  upon  the  property  of  such  citizens. 

And  should  any  one  or  more  of  them  violate  this  pledge,  and  the  fact  be 
satisfactorily  proved  before  the  agent,  the  property  taken  shall  be  returned,  or 
in  default  thereof,  or  if  injured  or  destroyed,  compensation  may  be  made  by 
the  Government  out  of  the  annuities. 

Nor  will  they  make  war  upon  any  other  tribe,  except  in  self-defense,  but 
will  submit  all  matters  of  difference  between  them  and  other  Indians  to  the 
Government  of  the  United  States  or  its  agent  for  decision,  and  abide  thereby. 
And  if  any  of  the  said  Indians  commit  depredations  on  any  other  Indians 
within  the  Territory  of  Washington  or  Oregon,  the  same  rule  shall  prevail  as 
that  provided  in  this  article  in  case  of  depredations  against  citizens.  And  the 
said  confederated  tribes  and  bands  of  Indians  agree  not  to  shelter  or  conceal 
offenders  against  the  laws  of  the  United  States,  but  to  deliver  them  up  to  the 
authorities  for  trial. 

Article  9.  The  said  confederated  tribes  and  bands  of  Indians  desire  to  ex- 
clude from  their  reservation  the  use  of  ardent  spirits,  and  to  prevent  their 
people  from  drinking  the  same,  and,  therefore,  it  is  provided  that  any  Indian 
belonging  to  said  confederated  tribes  and  bands  of  Indians,  who  is  guilty  of 
"bringing  liquor  into  said  reservation,  or  who  drinks  liquor,  may  have  his  or 
her  annuities  withheld  from  him  or  her  for  such  time  as  the  President  may 
determine. 

Article  10.  And  provided,  That  there  is  also  reserved  and  set  apart  from 
the  lands  ceded  by  this  treaty,  for  the  use  and  benefit  of  the  aforesaid  con- 
federated tribes  and  bands,  a  tract  of  land  not  exceeding  in  quantity  one 
township  of  six  miles  square,  situated  at  the  folks  of  the  Pisquouse  or 
Wenatshapam  River,  and  known  as  the  "Wenatshapam  Fishery,"  which  said 
reservation  shall  be  surveyed  and  marked  out  whenever  the  President  may 
direct,  and  be  subject  to  the  same  provisions  and  restrictions  as  other  Indian 
reservations. 

Article  11.  This  treaty  shall  be  obligatory  upon  the  contracting  parties  as 
soon  as  the  same  shall  be  ratified  by  the  President  and  Senate  of  the  United 
States. 
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In  testimony  whereof,  the  said  Isaac  I.  Stevens,  governor  and  superintendent 
of  Indian  affairs  for  tlie  Territory  of  Washington,  and  the  undersigned  liead 
chief,  chiefs,  headmen,  and  delegates  of  the  aforesaid  confederated  trihes  and 
bands  of  Indians,  have  hereunto  set  tlieir  hands  and  seals,  at  the  place  and  on 
the  day  and  year  hereinbefore  written. 

Isaac  I.  Stevens, 
Governor  and  Superintendent. 

Kamaiakun,  his  x  mark ;  Skyloom,  his  x  mark ;  Owlii,  his  x  mark ; 

Te-cole-kun,  his  x  mark :  La-hoom,  his  x  mark ;    Me-ni-nock,    his   x   mark  : 

Elit  Palmer,  his  x  mark ;  Wish-och-kmpits,  his  x  mark ;  Koo-la-toose,  his 
X  mark ;  Shee-ah-cotte,  his  x  mark ;  Tuck-quille,  his  x  mark ;  Ka-loo-as,  his  x 
mark ;  Scha-noo-a,  his  x  mark ;  Sla-kish,  his  x  mark. 
Signed  and  sealed  in  the  presence  of — 

James  Doty,  secretary  of  treaties, 

Mie.  Cles.  Padosy,  O.M.T., 

W.  H.  Tappan,  sub  Indian  agent,  W.T., 

C.  Chirouse,  O.M.T. 

Patrick  McKenzie,  interpreter, 

A.  D.  Pamburn,  interpreter, 

Joel  Palmer,  superintendent  Indian  affairs,  O.T., 

W.  D.  Biglow, 

A.  D.  Pamburn,  interpreter. 

2.  Treaty  icitJi  Trihes  of  Middle  Oregon  1S55,  12  Stat.  951,  2  Koppler  536 
Article  7.  The  confederated  bands  acknowledge  their  dependence  on  the 
Government  of  the  United  States,  and  promise  to  be  friendly  with  all  the  citi- 
zens thereof,  and  pledge  themselves  to  com.mit  no  deprdation  on  the  property  of 
said  citizens;  and  should  any  one  or  more  of  the  Indians  violate  this  pledge, 
and  the  fact  be  satisfactorily  proven  before  the  agent,  the  property  taken  shall 
be  returned,  or  in  default  thereof,  or  if  injured  or  destroyed,  compensation  may 
be  made  by  tiie  Government  out  of  their  annuities ;  nor  will  they  make  war  on 
any  other  tribe  of  Indians  except  in  self-defence,  but  submit  all  matters  of 
difference  between  them  and  other  Indians  to  the  Government  of  the  United 
States,  or  its  agents  for  decision,  and  abide  thereby  ;  and  if  any  of  the  said 
Indians  commit  any  depredations  on  other  Indians,  the  same  rule  shall  prevail 
as  that  prescribed  in  the  case  of  depredations  against  citizens :  said  Indians 
further  engage  to  suhmit  in  and  observe  all  laws,  rules,  and  regulations  vhich 
may  he  prcscrihed  hy  the  United  States  for  the  govcimment  of  said  Indians. 
(at  12  Stat.  971) 

S.  Constitution  of  United  States 

ARTICLE  I 

§  1.  Legislative  poicers 

Section  1.  All  legislative  Powers  herein  granted  shall  be  vested  in  a  Congress 
of  the  United  States,  which  shall  consist  of  a  Senate  and  House  of  Repre- 
sentatives. 

§8.  Poicers  of  Congress 

Section  8.  The  Congress  shall  have  Power  to  lay  and  collect  Taxes,  Duties, 
Imposes  and  Excises,  to  pay  the  Debts  and  provide  for  the  common  Defence 
and  general  Welfare  of  the  United  States;  but  all  Duties,  Imposes  and  Excises 
shall  be  uniform  throughout  the  United  States ; 

To  borrow  Money  on  the  credit  of  the  United  States; 

To  regulate  Commerce  with  foreign  Nations,  and  among  the  seceral  States, 
and  with  the  Indian  Tribes ; 

§  10.  Restrictions  upon  poicers  of  States 

Section  10.  No  State  shall  enter  into  any  Treaty,  Alliance,  or  Confederation; 
grant  Letters  of  Marque  and  Repri.sal ;  coin  Money;  emit  Bills  of  Credit;  make 
any  Thing  but  gold  and  silver  coin  a  Tender  in  payment  of  Debts ;  pass  any 
Bill  of  Attainder,  ex  post  facto  Low.  or  Law  impairing  the  Obligation  of  Con- 
tracts, or  grant  any  Title  of  Nobility. 

ARTICLE  III 

Section  1.  The  .iudicial  Power  of  the  United  States,  shall  be  vested  in  one 
supreme  Court,  and  in  such  inferior  Courts  as  the  Congres  may  from  time  to 


63 

time  ordain  and  establisli.  The  Judges,  both  of  the  supreme  and  inferior  Courts, 
shall  hold  their  Offices  during  good  Behaviour  and  shall,  at  stated  Times,  re- 
ceive for  their  Services,  a  Compensation  which  shall  not  be  diminished  during 
their  Continuance  in  Office. 

Section  2.  The  judicial  power  shall  extend  to  all  Cases,  in  Law  and  Equity,- 
arising  under  this  Constitution,  the  Laws  of  the  United  States,  and  Treaties-- 
made,  or  which  shall  be  made,  under  their  Authority;  -  to  all  Cases  affecting: 
Ambassadors,  other  public  Ministers  and  Consuls;  -  to  all  Cases  of  Admiralty 
and  maritime  Jurisdiction;  -  to  Controversies  to  which  the  United  States  shalL 
be  a  party;  -  to  Controversies  between  two  or  more  States;  -  betivccn  a  State 
and  Citizens  of  another  State;  between  Citizens  of  the  same  State  claiming 
Lands  imder  Grants  of  different  States,  and  between  a  State,  or  the  Citizens 
therreof,  and  foreign  States,  Citizens  or  subjects. 

In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls,  and 
those  in  which  a  State  shall  be  Party,  the  supreme  Court  shall  have  original 
Jurisdiction.  In  all  the  other  Cases  before  mentioned,  the  supreme  Court  shall 
have  appellate  Jurisdiction,  both  as  to  Law  and  Fact,  with  such  Exceptions, 
and  under  such  Regulations  as  the  Congress  shall  make. 

The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be  by  Jury  ; 
and  such  Trial  shall  be  held  in  the  State  where  the  said  Crimes  shall  have 
been  committed ;  but  when  not  committed  within  any  State,  the  Trial  shall  be 
at  such  Place  or  Places  as  the  Congress  may  by  Law  have  directed. 

ARTICLE   IV 

Sectiox  2.  The  Citizens  of  each  State  shall  be  entitled  to  all  Privileges  antf 
Immunities  of  Citizens  in  the  several  States. 

AMENDMENT    5 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwi.se  infamous  crime,. 
nn'es.s  on  a  presentment  or  indictment  of  a  (irand  .Fury,  except  in  cases  arising 
in  the  land  or  naval  forces,  or  in  the  Militia,  wlien  in  actual  .service  in  time  of 
War  or  public  danger ;  nor  shall  any  person  be  subject  for  the  same  offence  to 
be  twice  put  in  jeopardy  of  life  or  limb ;  nor  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  him.self,  nor  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law ;  nor  shall  private  property  be  taken  for  public  use, 
without  just  compensation. 

AME^•I)^rENT    14 

Section  1.  All  persons  born  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside.  No  State  shall  make  or  enforce  aTiy  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States ;  nor  shall 
any  State  deprive  any  person  of  life,  liberty,  or  pi-operty,  without  due  process 
of  law ;  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws. 

Jf.  Constitution  of  the  State  of  WasJiington 

ARTICLE  I 

Section  29.  Constitution  Mandatory.  The  provisions  of  this  Constitution  are 
mandatory,  unless  by  express  words  they  are  declared  to  be  otherwise. 

ARTICLE   II 

Section  22.  Passafjc  of  Bills.  No  bill  shall  become  a  law  unless  on  its  finaf 
passage  the  vote  be  taken  by  yeas  and  nays,  the  names  of  the  members  voting- 
for  and  against  the  same  be  entered  on  the  journal  of  each  house,  and  a  major- 
ity of  the  members  elected  to  each  house  be  rcorded  thereon  as  voting  in  it;?^ 
favor. 

ARTICLE    XXIII 

Section  1.  How  Made.  Any  amendment  or  amendments  to  this  constitution 
may  be  proposed  in  either  branch  of  the  legislature ;  and  if  the  same  shall  be 
agreed  to  by  two  thirds  of  the  members  elected  to  each  of  the  two  houses,  such 
propo.sed  amendment  or  amendments  shall  be  entered  on  their  journals,  with 
the  ayes  and  noes  thereon,  and  be  submitted  to  the  qualified  electors  of  the 
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state  for  their  approval,  at  the  next  general  election ;  and  if  the  people 
approve  and  ratify  such  amendment  or  amendments,  by  a  majority  of  the 
electors  voting  thereon,  the  same  shall  become  part  of  this  Constitution,  and 
proclamation  thereof  shall  be  made  by  the  governor ;  Provided,  that  if  more 
than  one  amendment  be  submitted,  they  shall  be  submitted  in  such  a  manner 
that  the  people  may  vote  for  or  against  such  (each)  amendment  separately. 
The  legislature  shall  also  cause  the  amendments  that  are  to  be  submitted  to 
the  people  to  be  published  for  at  least  three  months  next  preceding  the  election, 
in  some  weekly  newspaper,  in  every  county  where  a  newspaper  is  published 
throughout  the  state. 

ARTICLE  XXVI 

The  following  ordinance  shall  be  irrevocable  without  the  consent  of  the 
United  States  and  the  people  of  this  state :  - 

First.  That  perfect  toleration  of  religious  sentiment  shall  be  secured  and  that 
BO  inhabitant  of  this  state  shall  ever  be  molested  in  person  or  property  on 
account  of  his  or  her  mode  of  religious  worship. 

Second.  That  the  people  inhabiting  this  state  do  agree  and  declare  that  they 
forever  disclaim  all  right  and  title  to  the  unappropriated  public  lands  lying 
within  the  boundaries  of  this  state,  and  to  all  lands  lying  within  said  limits 
owned  or  held  by  any  Indian  or  Indian  tribes ;  and  that  until  the  title  thereto 
shall  have  been  extinguished  by  the  United  States,  the  same  shall  be  and 
remain  subject  to  the  disposition  of  the  United  States,  and  said  Indian  lands 
shall  remain  under  the  absolute  jurisdiction  and  control  of  the  congress  of  the 
United  States  and  that  the  lands  belonging  to  citizens  of  the  United  States 
residing  without  the  limits  of  this  state  shall  never  be  taxed  at  a  higher  rate 
than  the  lands  belonging  to  residents  thereof;  and  that  no  taxes  shall  be  im- 
posed by  the  state  on  lands  or  property  therein,  belonging  to  or  which  may  be 
hereafter  purchased  by  the  United  States  or  reserved  for  use :  Provided,  That 
nothing  in  this  ordinance  shall  preclude  the  state  from  taxing  as  other  lands 
are  taxed  any  lands  owned  or  held  by  any  Indian  wlio  has  severed  his  tribal 
relations,  and  has  obtained  from  the  United  States  or  from  any  person  a  title 
thereto  by  patent  or  other  grant,  save  and  except  such  lands  as  have  been  or 
may  be  granted  to  any  Indian  or  Indians  under  any  act  of  congress  containing 
a  provision  exempting  the  lands  thus  granted  from  taxation.?,  which  exemption 
shall  continue  so  long  and  to  such  an  extent  as  such  act  of  congress  may 
prescribe. 

Third.  The  debts  and  liabilities  of  the  Territory  of  Washington  and  payment 
of  the  same  are  hereby  assumed  by  this  state. 

Fourth.  Provision  shall  be  made  for  the  establishment  and  maintenance  of 
systems  of  public  schools  free  from  sectarian  control  which  shall  be  open  to  all 
the  children  of  said  state. 

Justice  And  The  American  Indian 

Volume  1:  The  Impact  of  Public  Law  280  upon  the  administration  of  Crim- 
inal Justice  on  Indian  Reservations.  Prepared  by  Professor  Ralph  Johnson  of 
the  University  of  Washington,  under  a  grant  obtained  by  the  Yakima  Nation 
for  the  National  American  Indian  Court  Judges  Association.  Reproduced  hereto 
for  the  benefit  of  the  Committee. 

FOEEWOED 

In  the  forty  years  since  passage  of  the  Wheeler-Howard  (Indian  Reorganiza- 
tion) Act  and  the  birth  of  Indian  courts  as  we  now  know  them,  "the  germ  of 
future  problems",  then  planted,  has  grown  and  multiplied.  That  germ — the  con- 
fuised  and  limited  scope  of  Indian  court  jurisdiction — forms  the  core  of  this 
five-part  study,  made  possible  by  a  grant  award  from  the  Law  Enforcement 
Assistance  Administration  of  the  Department  of  Jiistice. 

This  project  set  out  with  one  clearly  identifiable  goal :  to  foster  and  stimulate 
thought  and  investigation  by  all  appropriate  parties  towards  the  end  of  formu- 
lating and  applying  specific  remedies  to  the  pressing  legal  and  judicial  problems 
we  discuss.  "We  set  out  to  accomplish  our  goal  by  attempting:  1)  to  reflect  the 
concerns  of  those  people  who  must  live  with  the  recurrent  law  and  order 
problems  on  Indian  reservations;  and  2)  to  provide  a  vehicle  for  the  expression 
of  possible  alternatives  to  the  present  system. 

The  first  element  of  this  program  was  accomplished  through  extensive  inter- 
viewing. Over  500  Indians  in  more  than  55  tribes  were  personally  interviewed 
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during  the  course  of  this  project.  Tlie  second  element  required  a  decision  to 
produce  a  set  of  documents  which  would  be  more  than  a  mere  restatement  of 
current  law.  Legislative,  judicial,  and  administrative  alternatives  to  present 
methods  have,  therefore,  been  included.  All  were  reviewed  by  knowledgeable 
persons  prior  to  publication.  We  hope  these  alternatives  will  form  the  springs 
board  for  future  discussion  and  action,  whether  they  or  similar  proposals  areS 
adopted  or  not.  Numerous  points  of  view  were,  of  necessity,  included  in  this 
study  in  order  to  generate  healthy  discussion.  The  views  and  opinions  in  these 
documents,  however,  do  not  necessarily  represent  the  position  of  the  Yakima 
Indian  Nation,  the  National  American  Indian  Court  Judges  Association,  or  its 
members. 

We  believe  the  publications  in  this  study  will  be  valuable  aids  to  Indian 
Court  Judges  and  others  in  the  criminal  justice  system.  They  are  beginnings, 
not  conclusions.  How  valuable  they  will  prove  will  depend  upon  the  actions  of 
those  who  read  them.  The  call  is  out.  Let  us  hope  it  will  be  heard. 

The  Boakd  of  Directors, 

National  American  Indian  Court  Judges  Association. 

Honorable  Virgil  Kirk,  Sr.,  President 

Chief  Justice,  Navajo  Nation  Judicial  Branch 

Window  Rock,  Arizona   86515 
Honorable  George  E..  Armstrong 

Chief  Judge,  Ute  Mountain  Ute  and  Southern  Ute  Tribes ;  Chief  Judge,  Hopi 
Nation 

Cortez,  Colorado   81321 
Honorable  Henry  Upchego 

Chief  Judge,  Uintah  and  Ouray  Ute  Tribe 

Ft.  Duchesne,  Utah    84026 
Honorable  Cranston  Hawley,  Vice  President 

Chief  Judge,  Ft.  Belknap  Indian  Reservation 

Harlem,  Montana   59526 
Honorable  Lawrence  Miller 

Chief  Judge,  Shoshone  and  Arapho  Tribes 

Ft.  Washakie,  Wyoming   82510 
Honorable  Coquelle  G.  Thompson 

Chief  Judge,  Confederated  Tribes  of  the  Warm  Spring  Reservation  of  Oregon 

Warm  Springs,  Oregon  97761 

PREFACE 

The  Impact  of  Pithlic  Law  2SQ  upon  the  Administration  of  Criminal  Justice 
on  Indian  Reservations  is  being  published  at  a  time  when  conditions  have 
reached  a  point  where  the  Indian  community  feels  that  political  action  is  re- 
quired to  make  it  possible  for  civil  and  criminal  jurisdiction  to  be  returned  to 
Indian  tribes  and  the  federal  government  from  the  states.  Tribes  feel  that  their 
very  survival  may  be  at  stake  and,  therefore,  seek  to  exercise  tribal,  civil  and 
criminal  jurisdiction,  as  may  be  limited  by  Congress,  as  one  of  their  major 
attributes  of  sovereignty.  The  fact  that  some  tribes  are  taking  legislative  and 
judicial  actions  to  achieve  these  objectives  is  evidence  of  their  strong  feelings 
about  this  issue. 

This  paper  was  written  in  an  attempt  to  find  answers  to  two  questions  in 
this  area  :  1)  How  can  the  damage  cau.sed  by  termination  legislation  be  undone? 
and  2)  How  can  the  policy  of  self-determination  for  the  American  Indian  be 
effectively  imijlemented?  The  history  and  present  operational  structure  of  state 
jurif^diction  over  Indian  reservations  serves  to  clarify  the  need  for  the  remedies 
which  are  proposed.  A  separately-written  background  paper  provides  the  per- 
ceptions of  Washington  State  Indians  about  state  assumption  of  jurisdiction. 
Important  appendices  offer  for  discussion  some  legislative  guidelines  and 
proposals  on  retrocession  and  related  subjects. 

It  is  hojied  that  this  study  will  put  the  issues  of  state,  civil  and  criminal 
jurisdiction  in  the  perspective  in  which  Indians  view  them  and  tliat  a  necessary 
outgrowth  of  this  study  will  be  both  understanding  and  action  on  the  part  of 
state  and  federal  governments.  It  is  further  hoped  that  this  study  will  help  to 
elicit  the  opinions  of  people  throughout  the  country  on  this  subject. 

Although  the  State  of  Washington  was  selected  for  most  of  this  study,  it  was 
not  intended  to  single  out  Y/ashington  alone  because  like  situations  exist  in 


66 

tjtlier  states  that  have  assumed  civil  and  criminal  jurisdiction  over  Indian 
itribes. 

We  are  grateful  to  the  many  individuals  and  organizations  who  contributed 
tlieir  time  and  talents  to  this  undertaking.  To  Ralph  W.  Johnson,  who  wrote 
vthis  study,  w^e  are  particularly  thankful.  A  Professor  of  Law  at  the  University 
^f  Washington  in  Seattle,  Ralph  Johnson's  background  in  Indian  law  and 
Jndian  problems  is  impressive.  He  has  taught  courses  in  Indian  law,  including 
""Indian  Legal  Problems",  at  the  University  of  Washington  ;  and  he  has  n\\- 
thored  various  articles  on  the  subject  including  "The  States  versus  Indian 
Off-Reservation  Fishing:  A  United  States  Supreme  Court  Error"  (Washington 
Law  Review,  1972).  He  has  served  as  an  instructor  for  the  National  American 
Indian  Court  Judges  Association  Training  Program  since  fall  of  1972  and  has 
authored  a  number  of  lessons  in  that  program.  He  has  met  and  worked  with 
leaders  of  tribes  throughout  Washington  State  concerning  state  jurisdictions, 
;Pubiic  Law  280.  and  other  Indian  legal  matters.  As  an  attorney  with  experience 
•in  the  legal  problems  of  Washington  State  Indians,  his  background  is  un- 
•matched. 

Prof.  Johnson  was  assisted  in  background  research  by  law  students  James 
Yj.  Walsh  III,  Rod  Peterson  and  Nicholas  C.  Newman,  and  ])y  Philip  La  Cours, 
Prank  S.  Lei  Fontaine,  Leo  LaClair.  Earl  R.  McGinipsey,  and  Lloyd  Pinkham. 
^Material  gathered  by  Gerald  P.  Roland  and  l)y  Roderick  Simmons  appears 
In  tlie  appendices.  David  Kader  helped  with  organization  and  editing.  Compre- 
liensive  and  insightful  comments  on  earlier  drafts  of  the  study  were  made  by 
Vine  Deloria,  Jr.,  Bill  Wilson,  and  Mark  D.  Steisel.  The  background  paper, 
■"Indian  Perceptions  on  Public  Law  280  Jurisdiction"  was  written  by  the 
■editorial  staff  from  materials  supplied  by  Judge  Steisel.  Judge  Steisel  was 
aided  in  this  effort  by  Orville  Olney,  Laurita  OIney,  Gene  Joseph  and  Philip 
Xia  Course. 

We  would  also  like  to  acknowledge  the  efforts  of  organizations  without  wiiich 
this  project  could  not  have  been  undertaken.  The  Law  Enforcement  Adminis- 
tration of  the  Justice  Department  made  this  study  possible  through  nn  award 
to  the  Yakima  Nation  and  the  National  American  Indian  Court  Judges  Asso- 
'Ciation.  The  National  Council  on  Indian  Opportunity  offered  counsel  and 
■encouragement  from  the  inception  of  the  program.  The  Honorable  George 
R.  Armstrong,  Chief  Judge  of  the  Ute  Mountain  Ute  and  of  the  Southern 
Ute  Tribes  and  Chief  Judge  of  the  Hopi  Nation,  was  the  Project  Director. 
He,  along  with  the  other  members  of  the  Board  of  Directors  of  the  National 
American  Indian  Court  Judges  Association,  served  as  the  Steering  Committee 
for  the  project,  establishing  policy  and  directing  the  efforts  of  the  staff. 
Arrow.  Inc.,  a  Washington.  D.C.-based.  non-profit  corporation,  and  its  Execu- 
tive Director,  E.  Thomas  Colosimo,  assisted  with  program  management. 

We  w^ould  also  like  to  recognize  the  efforts  of  the  late  Robert  Jim.  W^hile 
Chairman  of  the  Yakima  Nation,  he  helped  to  initiate  this  program.  His  entire 
life  was  dedicated  to  furthering  the  Indian  cause. 

To  all  individuals  who  contributed  to  this  publication,  we  extend  a  sincere 
thank  you. 

INDIAN  PERCEPTIONS  ON  PUBLIC  LAW  2  80  JURISOTCTTON 

Introduction 

The  following  report  is  an  attempt  to  study  the  impact  of  Public  Law  280 
on  the  lives  of  the  Indians  of  Washington  State  who  have,  for  the  past  twenty 
years,  been  subject  to  state  jurisdiction.  While  the  operations  of  the  system 
were  examined  objectively,  our  main  concern  was  to  provide  Indian  input 
•on  the  subject.  The  result  is  a  paper  wdiich  deals  mainly  with  the  perceptions 
of  Washington  State  Indians  concerning  state  jurisdiction.  Some  comments 
regarding  state,  local,  and  federal  actions  subsenuent  to  state  assumi^tion 
•of  jurisdiction  over  Indian  reservations  are  included.  It  should  be  stressed 
that  Washington  State  was  chosen  as  the  focal  point  of  our  analysis  for 
illustrative  purposes  only.  The  problems  related  to  Pnlilic  Law  280  in  the 
State  of  Washington  are  common  to  other  states  as  well. 

Jurisdiction  analysis 

Before  we  look  at  Indian  attitudes  concerning  the  jurisdictional  system 
they  must  live  with,  it  will  be  helpful  if  we  outline  the  various  forms  of 
jurisdiction  over  Indian  reservations  which  now  exist  in  the  State  of  Wa.sh- 
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ington.   Though  it  is  neither  uniforiu  nor  consistent,   the  jurisdiction   can  be 
divided  into  four  basic  categories.  They  are: 

1.  Partial  Jurisdiction — The  state  has  assumed  jurisdiction  over  eight  areas, 
including  compulsory  school  attendance,  public  assistance,  domestic  relations, 
mental  illness,  juvenile  delinquency,  adoption  proceedings,  dependent  children, 
and  oneration  of  motor  vehicles  upon  the  public  streets,  alleys,  roads  and  high- 
v\-ays.' AVhile  the  state  has  assumed  jurisdiction  over  these  eight  areas  on  all 
Indian  reservations,  some  tribes,  such  as  the  Yakima,  Lummi,  ilakah,  Spokane 
iiave  retained  their  tribal  courts  to  deal  with  all  other  matters.  This  situation 
does  not  extend  to  fee-patent  lands  on  Indian  reservations.  The  state  exerts 
total  jurisdiction  over  all  such  lands  within  the  state. 

2.  Total  Jurisdiction  (with  the  exception  of  hunting,  fishing,  and  trapping 
violations,  which  have  been  expressly  exempted  from  state  assumption  by 
Public  Law  280) — Most  of  the  tribes  in  the  state  fall  into  this  category.  Some 
originally  petitioned  the  state  to  take  over  all  of  their  jurisdiction.  A  few  tribes 
have  retained  their  tribal  courts,  but  these  are  limited  to  jurisdiction  over 
hunting,  fishing  and  trapping  offenses.  One  tribe,  the  Colville,  also  asserts 
jurisdiction  over  non-Indians  for  hunting  and  fishing  offenses. 

3.  Partial  "de  facto"  Tribal  Jurisdiction— This  condition  exists  only  at  the 
Quinault  Reservation,  which  would  normally  fall  into  category  #1  (partial 
jurisdiction).  The  Quinaults,  through  a  cooperative  arrangement  with  the 
Greys  Harbor  County  Court  (in  whose  jurisdiction  the  Quinault  Reservation 
lie.s'),  have  regained  jurisdiction  over  juvenile  matters.  In  addition,  the  Qui- 
naults have  asserted  jurisdiction  as  to  tribal  law  over  all  individuals  within 
their  borders,  including  a  twelve  mile  portion  extending  into  the  adjacent 
Pacific  Ocean.  The  tribe  has  done  so  by  virtue  of  the  adoption  of  an  implied 
consent  ordinance  incorporated  into  its  recently  revised  tribal  code.  All  persons 
who  enter  the  area  specified  by  the  tribe  are  impliedly  giving  their  consent 
to  be  subject  to  the  laws  of  the  Quinaults  as  a  condition  precedent  to  such 
entry. 

4.  No  State  Jurisdiction — The  one  federally  recognized  tribe  in  the  State 
of  Washington  over  which  the  state  has  not  assumed  civil  and  criminal 
jurisdiction  pursuant  to  Public  Law  280  is  the  Lower  Elwah  Tribal  (.'ommunity. 
This  discrepancy  arose  because  the  Bureau  of  Indian  Affairs  purchased  land 
for  the  Lower  Klwah  Tribe  in  late  1930  and  early  1037  under  the  authority 
of  tlie  Indian  Reorganization  Act  of  June  IS.  1034.  This  land  was  held  in 
trust  by  the  United  States  Government  for  the  Lower  Elwah  Tribal  Com- 
munity. The  Secretary  of  the  Interior,  on  January  10,  1968,  oflScially  pro- 
claimed this  '"purchased"  land  as  the  Lower  Elwah  Reservation.  Since  tliis 
reservation  was  not  formed  until  after  the  enactment  of  Public  Law  280  and 
Public  Law  280  did  not  anticipate  any  future  tribes  Iteing  recognized,  it  is 
the  olficial  position  of  the  Bureau  of  Indian  Affairs  that  the  federal  govern- 
ment and  the  tribe  have  exclusive  jurisdiction  over  the  reservation.  The  tribe 
is  now  engaged  in  developing  an  effective  law  and  order  code  and  other 
ordinances  for  the  reservation.  The  tribe  has  employed  a  tribal  policeman 
who  is  considered  a  federal  officer.  He  is  charged  with  exclusive  respon.sibility 
for  law  enforcement.  The  tribe  recently  established  an  Indian  Court  to  provide 
for  the  fair  and  equitable  application  of  the  law. 

A  possible  fifth  category  is  exemplified  by  the  Sauk-Suiattle  Indian  tribe. 
This  tribe  is  one  of  the  two  in  Washington  which  is  federally  recognized  but 
has  no  land  base  upon  which  its  tribal  membei'S  reside.  Instructions  have  not 
yet  been  given  to  the  Western  Wa.shington  Indian  Agency  on  how  to  assist 
the  tribe,  which  was  only  recently  federally  recognized.  Tlie  tribe  held 
interim  elections  and  approved  a  constitution  which  is  now  being  sent  to  the 
Secretary  of  the  Interior  for  approval,  pursuant  to  the  Indian  Reorganization 
Act.  Pending  approval,  the  tribe  remains  in  a  "vacuum  state". 

The  Sauk-Suiattle  have  no  reservation  as  such,  but  have  received  assurance 
that  they  will  shortly  receive  land  for  use  as  a  reservation.  Upon  receipt 
of  the  land  the  question  of  state  jurisdiction  will  ari.se,  as  this  tribe  had 
not  been  recognized  prior  to  state  assumption  of  jurisdiction.  Unlike  the  Lower 
Elwah  Tribal  Community,  it  will  not  have  received  its  land  until  after  state 
assumption  of  jurisdiction.  If  other  groups,  presently  unrecognized,  receive 
federal  recognition  in  the  future,  more  complicotions  can  be  expected. 

Our  analysis  of  the  categories  of  state  jurisdiction  shows  that  the  dissatis- 
faction of  the  Indian  people  rises  in  proportion  to  the  level  of  state  jurisdic- 
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tions.  For  instance,  there  appears  to  be  more  dissatisfaction  at  Colville  wliere 
tliere  is  total  jurisdiction ;  less  at  Yakima  where  there  is  partial  jurisdiction ; 
and  even  less  at  Quinault  where  "de  facto"  tribal  jurisdiction  exists.  Lower 
Elwah,  which  is  under  no  state  jurisdiction,  complains  only  about  lack  of 
state  health  and  social  services  to  its  members. 

Past  to  present 

This  dissatisfaction  which  Indian  people  evidence  is  not  a  new  feeling. 
Present  attitudes  of  Indians  toward  the  State  of  Washington  can  be  better 
understood  if  something  is  known  of  the  State/Indian  relationship  prior  to 
state  assumption  of  jurisdiction.  IMany  Indians  viewed  official  state  policies  as 
anti-Indian.  State  services  to  Indian  citizens  living  on  reservations  were  few. 
Many  contend  that  few  Indians  held  state  jobs. 

Police  activities  were  considered  particularly  harsh  and  unfair.  It  was  not 
uncommon  for  police  to  enter  areas  where  they  had  no  jurisdiction,  such  as 
Indian  homes  on  reservations,  to  make  improper  searches  and  arrests.  Indians 
also  felt  they  were  treated  prejudicially  when  off  the  reservation.  Indians 
were  often  detained  or  apprehended  although  their  white  companions  were 
released.  Many  Indian  men  said  they  were  invariably  stopped  by  local  police 
when  they  walked  out  of  bars.  Arrests,  beatings  and  being  held  without 
charges  often  followed,  they  said.  Police  spot-checks  immediately  outside  the 
reservation  resulted  in  Indians  frequently  being  stopped,  while  non-Indians 
were  waved  on  through. 

As  a  result  of  these  activities,  state  and  local  police  personnel  were  viewed 
by  the  Indian  community  more  as  harassers  than  as  prosecutors.  To  this  day, 
much  of  that  feeling  remains;  most  of  the  Indian  population  of  Washington 
distrusts  and  fears  outside  police.  Why  that  feeling  continues  to  exist  is  the 
subject  of  the  next  section. 

Present-day  perceptions — methodology 

In  order  to  assess  the  present  attitudes  of  Indians  in  Washington  concerning 
state  jurisdiction  we  employed  the  techniques  of  field  interviewing,  both 
formally  and  informally,  and  of  distributing  questionnaires.  Interviewers,  all 
American  Indians,  were  selected  on  the  basis  of  geographical  origin.  They  were 
representative  of  the  Yakima  area,  the  Colville  area,  the  Quinault-OIympic 
Peninsula  area,  and  the  Seattle-Everett  area. 

The  interviewers  distributed  individually  several  hundred  questionnaires. 
Because  only  forty  (40)  questionnaires  were  returned  completed  (some  of  the 
reasons  for  this  are  discussed  later),  formal  interviewing  with  tape  recorders 
and  writing  pads  was  attempted.  This  was  found  to  retard  candid  communi- 
cation. Therefore,  more  informal  interviewing  techniques  were  utilized.  Though 
more  successful  in  eliciting  information,  these  methods  made  documentation 
difficult.  In  all,  about  250  Indians  from  twenty  tribes  in  Washington  State 
provided  us  with  some  information.  We  also  interviewed  federal,  state,  and 
local  judicial  and  law  enforcement  personnel.  Interviewing  and  research  took 
place  during  four  separate  field  trips,  the  first  lasting  two  months,  the  others 
of  shorter  duration.  All  activity  stressed  'grass  roots'  information. 

The  results  of  our  inquiry  form  a  group  of  perceptions  by  Indians  of  state 
administration  of  criminal  justice.  The  information  below  is  an  analysis 
of  the  40  formal  responses  to  our  questionnaires  and  of  the  infoi'mation 
gathered  in  the  more  informal  interviews.  It  does  not  purport  to  be  a  scientific 
sociological  study.  However,  we  do  believe  it  to  be  a  valid  expression  of  the 
cares  of  the  Washington  State  Indian  community  regarding  state  jurisdiction 
of  Indian  criminal  matters. 

Findings 

1.  Very  few  Washington  State  Indians  understand  the  jurisdiction  which 
their  tribes,  their  police  and  their  courts  have  over  criminal  matters  on  the 
reservation.  Members  of  tribes  which  have  retained  jurisdiction  only  over  fish 
and  game  laws  best  understand  their  tribe's  jurisdiction. 

2.  Members  of  tribes  under  partial  state  jurisdiction  seldom  responded  with- 
out criticizing  the  state's  mode  of  carrying  out  its  jurisdictional  responsibili- 
ties. The  legality  of  state  assumption  of  jurisdiction  was  also  challenged. 

3.  About  half  of  the  Indians  feel  they  are  treated  poorly  or  indifferent 
by  state,  county  and  local  police.  About  a  third  categorize  the  treatment  they 
receive  as  good  or  fair. 
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4.  Inadequate  services  and  over-enforcement,  harsh  treatment  and  discrimina- 
tion (particularly  at  per  capita  payment  times)  are  the  major  complaints 
against  the  state,  county  and  local  police. 

5.  About  half  of  the  respondents  stated  they  personally  have  had  law 
and  order  problems  since  the  state  has  assumed  jurisdiction  over  their  tribes. 
Very  few  of  these  were  satisfied  with  the  outcome  of  the  matter.  Dissatisfac- 
tion stemmed  from  inaction  or  too  slow  response  by  authorities,  alleged  racial 
discrimination  and  alleged  unfair  treatment.  Cases  reported  involved  traflac 
problems,  juvenile  delinquency,  thefts  and  family  matters. 

G.  Indians  feel  they  receive  better  treatment  from,  and  are  better  under- 
stood by,  Tribal  or  Bureau  of  Indian  Affairs  Police. 

7.  Juvenile  matters  are  of  greatest  concern  to  most  Indians.  All  law  and 
order  areas,  traffic  laws,  narcotics  and  trespass  and  theft  are  of  next  greatest 
concern.  Civil  jurisdiction,  police  prejudice,  domestic  relations,  family  problems, 
fish  and  wildlife,  death  investigations,  need  for  more  police  protection  and 
regaining  tribal  jurisdiction  are  also  important. 

*.  A  majority  believe  they  are  not  fairly  treated  by  state,  county  and  municipal 
courts:.  They  believe  non-Indian  courts  do  not  care  about  their  problems. 

0.  A  majority  feel  they  are  treater  prejudicially  because  they  are  American 
Indians. 

10.  Very  few  Indians  believe  that  authorities  off  the  reservation  understand 
Indians  and  their  problems. 

11.  Almost  unanimously,  Indians  favor  a  return  of  jurisdiction  to  the  tribes. 
Specific  Complaints— '^i^he  perception  of  'outside'  law  enforcement  oflScials  as 

hostile  and  uncaring  extends  to  the  judicial  branch  as  well.  Indian  communities 
pride  themselves  on  their  ability  to  solve  the  problems  of  their  own  people. 
Since  the  imposition  of  state  jurisdiction  there  have  been  numerous  complaints 
that  problem-.solving  is  more  difficult,  if  not  impossible.  Every  tribe  visited 
cxpres.s'ed  particular  concern  for  its  youth,  but  is  often  unable  to  exert  any 
authoritative  influence.  Members  of  the  Quinauit  Tribe  stated  tliat  it  was  for 
their  youtii  that  they  were  going  out  on  a  limb  and  asserting  full  jurisdiction. 

Some  specific  complaints  of  the  Indian  community  concerning  state  juris- 
diction can  help  illustrate  why  many  tribes  desire  to  regain  jurisdiction  over 
their  own  law  enforcement  and  judicial  affairs.  These  complaints  are  derived 
directly  from  field  interviews  of  about  250  people  from  some  twenty  tribes  in 
the  State  of  Washington.  We  also  interviewed  state  and  local  police,  probation 
cfiicers.  and  judicial  ofiicers. 

Insufficient  Local  Police  Coverage  (For  the  piirpose  of  this  discussion  the 
term  "iocal  police"  shall  refer  to  all  off-reservation  non-Indian  police).  This 
complaint  was  made  by  all  who  were  interviewed.  Reservation  residents  de- 
clared that  local  police  are  never  around  when  they  are  needed  and  that  many 
lilaces.  especially  highly  populated  areas  with  a  history  of  trouble,  are  seldom 
patrolled.  Rural  areas  also  receive  little  attention  :  those  which  liave  few  non- 
Indian  residents  receive  least.  The  number  of  imsolved  robberies  and  break-ins 
seems  to  be  increasing.  When  additional  police  are  employed,  they  are  detailed 
to  patrol  reservati<in  areas  only  if  those  areas  have  a  high  percentage  of  non- 
Indian  habitants.  Reservation  residents  claim  there  is  no  effort  to  practice 
'•preventive  medicine" ;  few  crime  prevention  programs  are  directed  toward 
the  reservation. 

The  counties  have  responded  to  charges  of  inadequate  coverage  in  two  ways : 
first,  they  say  Indians  receive  the  same  services  as  non-Indians  in  the  same 
area :  second,  the  counties  claim  they  cannot  afford  to  provide  sr.ch  services 
as  the  Indians  feel  necessary.  The  State  of  Wasliington  itself  has  admitted 
this  deficiency  as  late  as  December,  1072. 

"Alrhough  the  State  assumed  jurisdiction  over  major  crimes  and  juvenile 
delinquency  on  reservations,  counties  have  not  been  provided  with  resources  to 
effectively  assume  the  responsibilities  of  patrol,  apprehension  and  investigation 
of  offenses  committed  on  reservations.  .  .  } 

The  Colville  ReserA-ation,  located  in  both  Ferry  and  Okanogan  counties,  ha.s 
initiated  action  in  the  financial  areas.  The  Colvilles  voluntarily  contributed 
S20.800  per  year,  or  a  total  of  $160,800  from  1065  until  1971  to  these  two 
counties  to  help  bear  the  costs  of  law  enforcement.  They  also  allowed  tho 
counties  use  of  their  tribal  jail  and  gave  other  support.  In  August  1971,  the 
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tribe    discontinned   financial    support    and    refused    to    make    future   payments 
because  adequate  police  services  were  not  being  provided  by  the  counties. 

Response  of  Local  Police — Our  interviews  revealed  unanimous  dissatisfaction' 
with  police  responses  to  problems  on  the  reservation.  The  Quinaults  stated 
that  failure  of  local  police  to  come  when  needed,  as  well  as  their  delay  in 
arriving,  made  the  local  police  "worthless".  The  same  complaints  were  voiced 
in  Lummi.  At  Yakima  we  were  told,  "When  we  call  the  outside  police  and 
they  don't  respond  or  take  too  long  in  arriving,  we  are  forced  to  act  our- 
selves. This  is  to  keep  the  problem  from  becoming  worse.  In  many  cases  we 
have  no  jurisdiction,  but  must  act  because  no  one  else  will."  Most  local  law 
enforcement  officers  interviewed  indicated  that  Indian  problems  on  the  reser- 
vation receive  a  low  priority. 

Specific  Enforcement  of  the  Laic — We  repeatedly  heard  the  allegation,  "I  was 
stopped  (arrested)  just  because  of  the  color  of  my  skin."  There  were  numerous 
complaints  that  local  police  conduct  road  block.s,  spot  checks,  etc.,  at  places 
where  mostly  Indians  pass.  For  instance,  Indians  said  that  almost  all  Indians 
are  stopped  but  most  non-Indians  are  waved  on  through  at  the  entrance  <;f  the 
road  leading  to  the  Indian  Health  Service  Hospital. 

During  tribal  celebrations  more  police  than  are  required  appear  at  the  cele- 
bration. The  Indians  feel  they  are  being  harassed.  While  these  police  are 
keeping  siirveillance  on  celebration  areas,  burglaries  occur  throughout  the  un- 
protected and  unpatrolled  portions  of  the  reservation.  It  was  also  alleged  that 
when  monies  are  distributed  to  tribal  members  through  tribal  dividends  or 
per  capita  payments  the  incidence  of  Indian  arrests  seems  to  rise. 

Complaints  about  state  policemen  were  widespread,  mainly  involving  harass- 
ment. We  were  told  of  several  incidents  in  which  faultless  Indian  drivers  were 
followed  by  state  policemen  for  unreasonable  distances,  sometimes  despite  obvi- 
ous violations  committed  by  other  drivers  in  the  area. 

The  tenor  of  the  reports  and  interviews  indicates  that  Indian  opinion  of 
local  and  state  police  is  very  low.  Most  Indians  do  not  consider  these  officials 
protectors.  Some  Indians  consider  the  actions  of  these  police  officers  as  tanta- 
mount to  extortion. 

Distance — Tliere  were  uniform  complaints  that  the  local  authorities  work 
out  of  offices  too  far  away  from  reservations  to  render  good  service.  The  IMakah 
Tribe  is  73  miles  from  the  county  seat  in  Port  Angeles.  At  Spokane,  one 
county  seat  is  65  miles  away,  the  other  40.  At  Colville.  a  similar  situation 
exists.  The  distances  at  Quinault,  Lummi,  Kalispel  and  Yakima  also  cause 
serious  problems.  Because  of  these  distances,  much  time  is  lost  in  responding 
to  reservation  complaints  and  with  court  appearances. 

Under  St  an  din  (J  of  Indians  and  Indian  Problems — Lack  of  understanding  by 
local  authorities  was  a  constant  complaint.  Likewi.se,  many  reservation  resi- 
dents do  not  understand  the  systems  off  the  reservation.  The  tribal  judges  at 
Makah  were  particularly  vocal  on  this  point.  Tribal  members  frequently  con- 
tact them  in  order  to  find  out  what  has  happened  in  their  oif -reservation  cases. 
Local  officials  rarely  give  explanations,  even  when  asked.  Many  tribal  judges 
.spend  much  time  investigating  the  outcome  of  county  court  m.atters  in  order 
to  provide  explanations  to  Indian  parties  in  the  cases. 

The  Swinomi.sh  Tribal  Business  Committee  made  comments  which  were 
echoed  by  leaders  of  other  small  tribes.  The  tribe  petitioned  for  total  state 
jurisdiction  for  financial  reasons,  the  tribe  being  unable  to  afford  the  cost 
of  law  enforcement  services.  The  law  enforcement  is  better  now.  but  not 
satisfactory.  There  is  one  Bureau  of  Indian  Affairs  trespass  officer  who  spend?) 
part  of  one  day  at  the  reservation  every  two  weeks.  If  the  Swinomish  could 
be  funded  to  run  their  own  law  and  order  department  they  would  do  so.  They 
would  try  to  regain  their  jurisdiction  because,  they  said,  the  local  authorities 
do  not  understand  Indians  and  some  authorities  don't  even  try. 

Courts  and  Commitments — Many  Indians  are  bitter  over  what  they  consider 
unfair  treatment  of  Indians  and  Indian  problems  by  the  courts.  A  tribal  police 
officer  who  is  commissioned  as  a  county  .sheriff  stated  that  he  cannot  get 
convictions  when  he  arrests  non-Indians,  but  "when  I  bring  in  an  Indian  they 
throw  the  book  at  him".  Officers  of  the  Colville  Reservation  have  filed  over 
SOO  complaints  in  the  local  county  courts  but  have  obtained  only  four  convic- 
tions. County  authorities  have  refused  to  serve  legal  papers  on  the  reservation 


because,  they  claim,  it's  too  Imrcl  to  find  people.  Tribal  officials,  hovrever,  never 
have  this  difficulty. 

As  reported  earlier,  the  Greys  Harbor  County  Court  remands  all  cases  in- 
volving Quinault  juveniles  back  to  the  tribal  court,  under  a  cooperative  ar- 
rangement with  the  tribe.  Complaints  were  widespread  about  violations  which 
had  led  to  juveniles  being  removed  from  their  families.  There  were  charges 
that  parents  had  not  been  informed  when  their  children  v,-ere  scheduled  to  be 
in  court  or  that  they  had  been  notified  at  the  last  moment.  In  some  of  these 
instances,  county  judges  viewed  the  failure  of  the  parents  to  attend  as  lack 
of  concern  for  the  children  and  the  children  were,  therefore,  removed  from  the 
home.  Many  Indians  consider  this  "stealing''  of  children. 

There  were  frequent  complaints  that  County  Court  Judges  do  not  explain 
defendants"  rights  to  Indians.  Indians  also  cite  harsh  sentences,  claiming  they 
receive  greater  punishment  than  non-Indians  for  the  same  offenses.  In  general, 
tliere  appeared  to  be  extensive  distrust,  liostility  and  frustration  concerning 
local  courts. 

QuaHty  of  Local  Law  Enforcement — Tribal  police  officers  were  outspoken 
about  the  quality  of  lav/  enforcement.  Their  greatest  complaints  concerned 
juvenile  problems.  One  officer  reported,  "The  juvenile  situation  is  sad.  There 
is  one  juvenile  officer  who  covers  about  three  or  four  counties.  He  seldom 
comes  to  the  reservation  and  when  he  does  he  just  scolds  the  kids  and  let.s 
them  off.  The  kids  laugh  in  his  face  and  then  they  laugli  in  my  face  because- 
they  know  we  cannot  do  a  thing  v.ith  them.  "When  this  juvenile  officer  leaves 
the  reservation,  I  have  to  live  with  these  kids."  Others  made  the  same  com- 
plaint and  lamented  that  there  was  no  action  taken  by  the  local  authorities 
on  juvenile  problems.  "Sheriff's  Officers  release  kids  without  holding  them  or 
doing  anything.  "When  we  call  them  they  come  too  ]ate  if  they  even  bother  to 
show  ui».  Vv'e  are  getting  a  real  hard  time  from  kids  wlio  know  we  have  no 
jurisdiction  over  them.  Half  of  the  time  we  don't  let  on  that  we  have  no  author- 
ity over  them  because  they  would  run  wild." 

Other  officers  reported.  "State  and  County  authorities  do  not  enforce  the 
laws.  The  problem  has  become  worse  since  the  state  took  over.  The  kids  know 
v, e  have  no  authority  and  make  it  hard  for  us.  State  ofIici;ils  will  not  even 
go  onto  deeded  property  where  Indian  families  live,  even  though  they  have 
the  autliority  to  do  so.  The  tribal  police  have  to  go  there  when  the  situation 
seems  desperate.  The  tribal  members  don't  trust  the  local  police  and  courts. 
so  they  make  complaints  to  the  tribal  court  even  when  they  know  that  the 
c(>urt  does  not  have  jurisdiction.  All  the  tribal  judge  can  do  is  give  advice, 
but  that's  better  than  they  get  from  the  outside  courts." 

The  specific  problems  we  have  discussed  were  examined  in  depth  by  the 
Colville  Tribe.  That  tribe  liired  a  survey  team  from  Washington  State  Univer- 
sity to  study  their  law  enforcement  problems.  The  study  was  divided  into  two 
major  phases : 

(1)  ri\-amination  of  the  arrest  and  court  records  of  Okanagon  and  Ferry 
counties. 

(2)  Survey  of  the  opinions  of  85  Indians  living  on  the  reservation  and  of 
132  non-Indians  living  both  on  and  off  the  reservation. 

After  learning  of  this  survey  and  examining  its  results,  we  interviewed  the 
survey  team  for  a  better  understanding  of  their  finding.s.  They  admitted  that 
they  encountered  much  difficulty  with  the  examination  of  the  county  records 
and  that  that  portioTi  of  their  work  was  inconclusive.  With  reference  to  the 
opinion  sampling,  they  were  convinced  that  their  findings  were  representative.* 
Some  of  their  findings  are  as  follows : 

Question.  Generally  speaking,  when  a  crime  is  committed  in  this  area,  how 
hard  do  you  believe  the  law  enforcement  officers  try  to  solve  the  crime".'' 


Very  hard 

Quite  hard    A  fair  amount 

Only  a  little 

Not  liard  at  alt 

\nd\ar\  percenta?e 

Non-Indian  percentage... 

18 

20 

14                      33 
36                      29 

18 
10 

27 
& 

♦  Percentages  rot  totaling  100%   were  gained  by  rounding. 
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Question.  Generally  speaking,  how  would  you  rank  local  police  for  promptness^ 
respectfulness,  attention  to  complaints,  and  protection? 

Very  Pretty  Mot  so 

good  good  good 

Promptness: 

Indian  percentage 

Non-Indian  percentage....' 

Respectfulness: 

Indian  percentage 

Non-Indian  percentage 

Attention  to  complaints: 

l.idian  percentage 

Non-Indian  percentage 

Protection: 

Indian  percentage. _._ 

Non-Indian  percentage 


42 

24 
46 

54 
13 

25 
69 

49 
26 

26 
5 

21 
40 

24 
46 

54 

14 

19 
41 

32 
48 

49 
11 

Question.  Generally  speaking,  do 
area  are  doing  an  excellent,  good, 

you 
fair 

think  the  law  enforcement  officers 
or  poor  job  of  enforcing  the  laws  ? 

in 

this 

Excellent 

Good 

Fair 

Poor 

Indian  percentage 

Non-Indian  percentage 

---- 

8 
13 

20 
52 

43 

27 

30 
8 

Of  the  Indians  interviewed,  73%  felt  the  police  did  a  fair  or  poor  job,  while 
only  35%  of  the  non-Indians  agreed.  Of  the  non-Indians,  65%  believed  the 
police  did  an  e.xcellent  or  good  job,  whereas  28%  of  the  Indians  felt  that  way. 
It  must  be  remembered  that  all  the  Indians  questioned  lived  on  the  reservation 
■while  the  non-Indians  interviewed  lived  both  on  and  off  the  reservation. 

In  order  for  such  a  strong  opinion  to  be  present,  there  must  be  some  problem 
with  the  present  system  which  cannot  be  dismissed  as  imagined  or  without 
merit.  Many  investigators  have  tried  to  obtain  specific  data  to  buttress  these 
■opinions  but  this  is  diflTicult. 

The  record  examination  phase  of  the  Washington  State  Survey  did  not  sub- 
stantiate the  Colville's  charges  of  racial  bias  on  the  part  of  local  authorities. 
The  tribe  counters  the  survey  results  by  stating  that  valid  conclusions  could 
not  be  attained  merely  by  examining  bare  county  orrest  and  court  records. 

A  Bureau  of  Indian  Affairs  representative  assigJied  to  the  Colville,  and  an 
individual  witli  vast  experience  in  the  State  of  VVashington,  including  proba- 
tion work  in  Yakima  County,  has  stated : 

"1.  Ten  percent  of  the  total  population  of  Okanogan  and  Ferry  counties  (In- 
dians)  account  for  50%  of  the  total  persons  arrested  by  the  two  counties. 

"2.  The  process  of  "two-counting"  *  by  enforcement  otiicials  is  much  more 
prevalent  as  applied  to  Indian  people  than  it  i.s  for  non-Indian  people.  The 
process  of  "two-cotmting",  no  matter  what  the  perceived  justification,  grossly 
affects  the  Indian's  ability  to  post  bail. 

"o.  A  far  greater  proportion  of  Indians  received  combinations  of  fine  and 
jail  sentences  than  their  non-Indian  counterparts.  Again,  no  matter  what  the 
categorical  justification,  it  appears  to  me  that,  in  reality,  the  Indian  is  being 
punished  for  being  an  Indian,  and.  secondly,  for  being  poor.  This  concept  is 
supported  further  by  the  much  higher  percentage  of  Indians  who  must  serve 
jail  sentences  in  lieu  of  paying  a  fine." 

Social  services 

Public  Law  280  was  a  step  tovv'ards  the  eventual  termination  of  the  special 
re!ation.sh!p  betv/een  the  federal  government  and  all  Indian  tribes  and  com- 
muni(;ies.  By  adopting  a  policy  of  termination,  the  federal  government  .sought 
to  discontinue  federal  services  provided  to  Indians  and  Indian  tribes.  The.v 
theorized  that  terminating  federal  services  would  place  Indians  on  an  equal 
basis  with  all  other  citizens  and  force  them  into  the  mainstream  of  American 
life.  To  do  so,  special  services,  such  as  law  and  order,  along  with  many  social 
services,  were  discontinued ;  Indians  were  then  forced  to  turn  to  the  states 
rather  than  to  the  federal  government. 

*CUing  an  arrested  person  for  more  thnn  one  offense  cninmittec!  at  one  time;  for 
example,  being  drunk  and  disorderly  and  disturbing  the  peace. 
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The  State  of  Washington  was  a  key  state  for  the  policy  of  termination. 
There  were  many  Indian  tribes  located  within  Washington.  Some  of  these 
ti'ibes  controlled  vast  lands  and  resources  while  others  had  little  or  no  re- 
sources. Reservations  had  large  non-Indian  populations  living  within  their 
exterior  borders.  In  some  cases,  these  residents  outnumbered  the  Indians  living 
there.  Reservation  land  had  fallen  into  non-Indian  ownership.  To  the  non- 
Indians  the  special  services  provided  to  Indians  were  impossible  to  comprehend. 
They  rationalized  that  Indians  received  all  they  required  from  the  federal 
government,  supported  by  their  tax  dollars,  and  thus,  that  Indians  need  not 
work.  The  myth  that  all  Indians  receive  a  monthly  support  check  from  the 
federal  government  is  still  widely  believed. 

Yet,  in  assuming  jurisdiction  over  the  Indians  within  its  borders,  Washington 
State  exiiressly  promised  to  assume  responsibility  for  providing  social  services 
to  its  Indian  citizens.  Despite  this  express  assumption  of  responsibility,  even 
a  cursory  look  at  available  statistics^  seems  to  indicate  that  Washington  State 
is  delivering  fewer  assistance  benefits  to  its  Indian  citizens  than  to  its  non- 
Indian  residents.  Since  Indians  have  a  lower  median  age,  educational  level, 
and  earnings  level  in  the  state,  one  might  justifiably  have  expected  the  opposite 
to  hold  true. 

Again,  the  incomplete  figures  available  seem  to  indicate  that  Indians  are 
incarcerated  in  state  penal  facilities  at  a  greater  rate  than  non-Indians.  Con- 
versely, they  receive  probation  and  parole  at  a  lesser  rate  than  do  non-Indians. 
(The  problems  related  to  Indian  probation  have  been  recognized  to  the  extent 
that  the  Indian  Desk  of  the  Law  Enforcement  Assistance  Administration  and 
the  Indian  tribes  in  the  State  of  Washington  are  now  evaluating  a  possible 
major  program  to  deal  with  the  problem.) 

A  detailed  statistical  study  might  well  show  that  Washington  State  has  not 
been  discharging  the  duty  it  voluntarily  took  upon  itself  when  it  assumed 
jurisdiction  over  Indian  reservations  within  its  borders.  The  failure  of  the 
state  to  recognize  its  own  failing  in  this  mutter,  much  less  correct  the  situa- 
tion, has,  to  a  great  degree,  been  responsible  for  the  Indians'  attitude  toward 
the  state. 

AttitKde  of  the  Federal  Government 

If  the  reasons  for  Indian  attitudes  toward  the  state  and  toward  state  and 
local  police  have,  in  large  part,  been  due  to  the  attitudes  of  those  in  the  state 
charged  with  responsibility  for  Indian  problems,  the  same  holds  true  for  the 
federal  government.  The  stance  of  the  powers  in  Washington,  D.C.  regarding 
l*ublic  Law  280  has  been  as  aggravating  to  Indians  as  the  state's  position. 

A  policy  statement,  in  answer  to  the  twenty  questions  propounded  by  the 
recent  Caravan  of  Broken  Treaties,  was  released  by  Presidential  Advisors 
Leonard  Garment  and  Frank  Carlucci.  Tliey  stated : 

"Public  Law  280  permits  a  state  to  acquire  civil  and  criminal  jurisdiction  in 
Indian  areas  but  only  with  the  consent  of  the  involved  tribe.  A  state's  assump- 
tion of  jurisdiction  under  Public  Law  280  is  voluntary  and  whether  a  state 
repeals  the  law  involved  (or  any  other  state  law)  is  also  within  the  discretion 
of  the  state.  There  is  a  provision  in  the  Indian  Civil  Rights  Act  of  196S  which 
permits  the  states  which  have  acquired  jurisdiction  under  Public  Law  280  to 
retrocede  their  jurisdiction  back  to  the  U.S.  They  are  not  required  to  do  so  at 
the  request  of  the  tribe. 

"It  is  not  true  that  Public  Law  280  deprived  any  Indian  Tribe  of  any  of  its 
civil  or  criminal  jurisdiction  over  its  members.  The  jurisdiction  of  the  federal 
government  over  "major  crimes"  and  under  the  Assimilated  Crimes  Act  was 
divided  and  transferred  to  the  states,  but  nothing  in  the  Act  strips  the  tribes 
of  its  powers. 

"The  Congress  possesses  the  power  to  provide  for  the  resuming  of  federal 
jurisdiction  in  Indian  country  where  the  states  have  acquired  it  under  Public 
Law  280.  Tiie  Congress,  no  doubt,  would  want  to  have  the  views  of  tribes 
which  had  consented  to  state  jurisdiction  before  taking  the  action  recommended 
under  this  proposal." 

The  above  statement,  issued  on  January  9,  1973,  is  the  most  current  govern- 
mental policy  statement  on  this  issue.  Much  of  this  statement  is  erroneous, 
misleading  and,  at  best,  arguable.  It  is  true  that  todai/  a  state  may  only  acquire 
of  extend  its  present  jurisdiction  with  the  consent  of  the  tribes  involved.  But 
this  was  not  the  case  from  1953  to  1968  when  all  jurisdiction  was  assumed. 

'  All  conclusions  In  this  section  are  based  upon  1972  statistics  provided  by  the  Wish 
Ington  State  Department  of  Social  and  Health   Services,  figures  found   in  the  Council  of 
Governments  Book  of  States,  1972  and  1973,  and  upon  1970  census  figures 


It  is  a  fact  that  several  tribes  vigorously  opposed  states'  attempts  to  assume 
jurisdiction.  The  first  sentence  of  the  statement  makes  it  appear  that  all  of  the 
tribes  under  Public  Law  280  consented  to  it.  The  following  sentence  is  also 
misleading.  There  is  no  question  that  a  state's  decision  about  whether  to  as- 
sume jurisdiction  was,  between  19.j3  and  1968.  solely  a  matter  to  be  decided 
by  that  state ;  however,  the  wording  in  the  statement  makes  it  appear  that  all 
tribes  volunteered  to  be  taken  under  the  jurisdictional  wing  of  the  states. 

In  citing  the  1968  Indian  Civil  Rights  Act.  the  President's  advisors  stated 
that  Congress  permits  the  states  to  retrocede  jurisdiction  back  to  the  United 
States.  Technically,  this  is  not  true.  Section  402(a)  only  allows  tlie  United 
.States  to  accept  retrocession  by  a  state ;  the  act  is  silent  as  to  state  initiative 
or  procedure.  The  Indian  Civil  llights  Act  does  not  prescribe  how  retrocession 
is  to  be  accomplished ;  it  does  not  call  for  legislative  action,  executive  procla- 
mation, etc.  It  merely  allows  the  federal  government  to  accept  the  retrocession 
of  any  state. 

Prior  to  presenting  and  analyzing  the  available  means  of  returning  eitlier 
part  or  all  of  the  jurisdiction  to  Indian  reservations,  we  shall  trace  generally 
tlie  history  of  vacillation  in  federal  policy  toward  Indians,  emphasizing  events 
since  1950.  Also  to  be  examined  in  considerable  detail  is  the  assumption  of 
jurisdiction  over  Indian  reservations  in  the  State  of  Washington  under  Public 
Law  280. 

Chapter  1 

A  Short  History  of  Federal  Policy  Vacillation  Tovmnl  Indians 

A.   EARLY  HISTORY 

The  history  of  federal  policy  toward  Indians  through  the  19th  Century  and 
the  first  half  of  the  20th  Century  is  marked  by  wide  variations  running  the 
ganuit  from  Supreme  Court  I'ecognition  of  Indian  tribes  as  sovereign,  domestic 
dependent  nations  in  the  early  1830's,  to  a  policy  of  dispersion  and  relocation 
in  the  late  1830's.  to  an  allotment  and  assimilation  ))olicy  in  the  1880's.  to 
rejection  of  the  allotment  policy  and  adoption  of  a  tribal  enhancement  policy 
in  the  1930's,  and  finally  to  a  policy  of  paying  off  Indian  tribes  for  lands 
wrongfully  taken  from  them  during  the  preceding  100  years  or  so. 

1.  About  sovereignty — conquest 

Chief  Justice  John  ^Marshall  of  the  United  States  Supreme  Court  in  Cherokee 
Nation  V.  Georgia,^  decided  in  1831,  and  Worcester  v.  Georgia,-  decided  in  1833, 
defined  the  basic  relationship  of  Indian  tribes  to  the  federal  and  state  govern- 
menls  in  terms  that  are  still  reiterated  today.  The  court  through  Marshall  said 
that  an  Indian  tribe  is  a  sovereign  entity — a  "distinct,  independent,  political 
community,"  "capable  of  managing  its  own  affairs  and  governing  itself",  but, 
he  said,  the  sovereignty  of  tribes  is  limited.  Although  they  still  retain  qualified 
interiuil  sovereignty,  i.e.,  power  to  govern  themselves  as  they  .see  fit.  they  no 
longer  have  external  .sovereignty,  i.e.,  the  power  to  engage  in  internatioiuil 
relations,  such  as  making  treaties  witli  foreign  nations,  or  in  more  modern 
times,  belonging  to  the  United  Nations  or  bringing  cases  before  the  AVorld 
Coux"t.  The  external  sovereignty  of  Indian  tribes,  as  well  as  of  the  states,  is 
exercised  exclusively  by  the  United  States  federal  government. 

The  internal  self-governing  powers  of  an  Indian  tribe  continues  to  exist, 
except  as  they  have  been  modified  by  express  federal  legislation.  This  con- 
gressional power  to  enact  such  modifying  legislation  was  first  recognlTied  by 
the  United  States  Supreme  Court  in  Cherokee  Nation  v.  Georgia  in  1831.  and 
is  there  said  to  be  ba.sed  on  conquest.  This  principle  has  since  been  aflfirmed 
in  other  cases,  and  is  now  generally  conceded. 

As  in  the  external  sovereignty  area,  the  federal  government  has — as  against 
the  states — exclusive  power  in  tlie  internal  sovereignty  area.  Thu.s,  a  state 
cannot  apply  its  laws  on  an  Indian  reservation,  thereby  affecting  Indian  in- 
ternal affairs  and  government,  unless  the  federal  Congress  expressly  delegates 
such  i)ower.  Public  Law  280  is  an  example  of  such  specific  federal  authoriza- 
tion to  the  states. 

Tlie  federal  plenary  power  to  enact  laws  concerning  Indian  internal  tribal 
affairs  may  be  exercised  regardless  of  Indian  opy)osition.  In  recent  years.  hf)w- 
ever.  (^ongress  has  been  giving  increasing  importance  to  Indian  views  and 
consent. 
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The  treaty-making  power  of  Indian  tribes,  which  had  been  recognized  by 
Chief  Justice  Marshall  in  Worcester  v.  Georgia  in  1883,  was  finally  eliminated 
by  Congress  in  1871.^  Thereafter,  no  further  treaties  were  to  be  signed  with 
Indian  tribes,  although  the  1871  Act  specifically  provided  that  it  did  not  "in- 
validate or  impair"  existing  treaties. 

2.  President  Jackson's  statement,  1835 — relocation 

One  of  the  earliest  presidential  statements  of  policy  toward  American  In- 
dians is  contained  in  President  Jackson's  Seventh  Annual  Message  to  Congress 
of  December  7,  1835,*  and  contains  the  attempted  justification  for  the  tragic 
"trail  of  tears"'  where  the  Cherokee  Indians  were  driven  from  their  ancestral 
homes  in  Georgia  and  vicinity  to  the  area  later  to  become  Oklahoma.  President 
Jackson  deemed  it  certain  that  Indians  "cannot  live  in  contact  with  a  civilized 
community  and  prosp(!r".  Thus,  under  the  duty  of  treaty  stipulation  and  moral 
command,  President  Jackson,  in  order  to  "protect  and  if  possible  preserve  and 
lierpetuate"  the  existing  Indian  tribes,  raised  a  protective  geographic  barrier 
by  purporting  to  create  an  extensive  region  in  the  AVest  to  be  the  "permanent 
residence"  of  the  displaced  Indians.  This  assigned  area  was  to  be  occupied 
^^olely  by  Indians  and  "into  which  the  white  settlements  are  not  to  be  pushed". 

During  tlie  next  fifty  years  western  United  States  was  settled.  Gold  was  dis- 
covered in  California,  Alaska,  Nevada,  and  elsewhere.  Rich  agricultui*al  lands 
were  found  throughout  the  West.  The  notion  of  "manifest  destiny"  was  born  by 
which  much  of  the  non-Indian  population  came  to  believe  that  their  God  liad 
created  the  West  for  their  .settlement  and  that  they  were  destined  to  settle 
the  land  and  fight  off  the  .savage  Indians.  Thousands  of  settlers  moved  into  the 
western  part  of  the  continent.  Inevitably,  clashes  occurred  with  the  Indians 
who  correctly  saw  this  invasion  as  a  threat  to  their  way  of  life,  if  not  to  their 
very  existence.  Although  the  Indians  won  some  important  battles,  the  number 
and  power  of  non-Indians  was  too  great,  and  the  Indians  were  unable  to  pre- 
vent the  new  arrivals  from  taking  and  occupying  their  land. 

The  policy  of  the  federal  government  wns  to  create  reservations  for  Indians 
and  to  put  Indians  on  these  relatively  small  tracts  of  land  so  that  the  remain- 
ing western  lands  would  be  available  for  .settlement.  Time  and  time  again, 
liowever,  the  pressures  of  increasing  numbers  of  settlers  forced  relocation  of 
reservation  boundaries  and  diminution  of  their  size.  It  was  during  this  time, 
particularly  during  the  18u0's,  that  the  reservations  in  the  State  of  Washington 
and  .some  nearby  states  were  created. 

S.  President  Arthur's  statement,  ISSl — assimilation 

The  tragedy  of  the  Indian  situation  was  recognized  by  President  Arthur  in 
1S81.  when,  on  December  <x  he  delivered  his  Fii"st  Annual  Message  to  Congress.^ 
describing  both  the  problem  and  his  proposed  solution.  Unfortunately,  his 
"solution",  when  put  into  effect,  restilted  in  further  erosion  of  the  Indians' 
land  base,  culture,  religion,  and  independence.  The  plan  was  designed  to  draw 
the  Indian  into  the  "mainstream"  of  American  life.  President  Arthur's  speech 
foreshadowed  the  enactment  of  the  Dawes  Act  of  1887. 

Tlie  President  concluded  that  the  policy  (epitomized  by  President  Jackson) 
of  relocating  Indians  to  the  seemingly  illimitable  vastness  of  the  West,  thereby 
encouraging  their  "savage  life"  and  protecting  them  from  the  "influence  of 
civilization",  was  unsatisfactory  in  result.  The  disagreeable  results  were  con- 
stant Indian  relocation  and  frontier  collisions  between  ambitious  settlers  and 
Indans. 

The  solution  was  legislation  to  assimilate  the  Indian.  In  the  President's 
words :  "to  introduce  among  the  Indians  the  customs  and  pursuits  of  civilized 
life  and  gradually  to  absorb  them  into  the  mass  of  our  citizens".  The  first 
legislative  action  sought  by  President  Arthur  was  designed  to  introduce  to 
the  Indian  "the  protection  of  the  law".  This  was  to  be  advanced  by  an  act 
making  state  and  territory  law  applicable  to  Indian  reservations  within  their 
borders.  The  second  was  to  permit  allotment  to  Indians  of  land  secured  by 
patent  for  20  or  25  years  to  encourage  "their  present  welfare  and  their  perma- 
nent advancement".  The  allotment  scheme's  goal  was  to  induce  Indians  to 
"sever  their  tribal  relations",  engage  in  "agricultural  pursuits",  and  to  "con- 
form their  manner  of  life  to  the  new  order  of  things".  This  as.surance  of  title 
to  soil  would,  hoped  President  Arthur,  dissolve  tribal  bonds  which  perpetuated 
"savage  life". 
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4.  The  AUotment  Act — termination 

The  Allotment  Act  of  1887  was  allegedly  designed  to  encourage  civilization 
ot  the  Indians  by  giving  them  private,  individual  ownership  of  a  particular 
parcel  of  land.  The  theory  was  that  they  would  become  family  farmers  like  the 
non-Indian  western  settlers.  In  further  implementation  of  this  theory,  the 
Act  of  May  8,  1906  gave  the  Secretary  of  the  Interior  power  to  issue  a  patent 
in  fee  simple  whenever  he  was  satisfied  that  any  Indian  allottee  was  compe- 
tent and  capable  of  managing  his  or  her  affairs.  The  Secretary's  action  did  not 
require  consent  of  the  Indian  allottee  before  the  patent  was  issued,  and,  in 
fact,  numerous  patents  were  issued  against  the  wishes  of  the  Indians. 

The  allotment  system  failed  miserably.  Q'he  Indians  were  not  instructed  in 
agriculture,  and  were  apparently  not  too  interested  in  farming.  As  a  result, 
much  Indian  land  quickly  fell  into  the  hands  of  non-Indians.  In  fact,  total 
Indian  landholdings  were  reduced  from  136,397,985  acres  in  1887  to  48,000,000 
acres  by  1934.*  It  is  interesting  that  it  was  only  in  1938  that  the  court,  in 
U.S.  V.  Fe7Ty  County,  Washington,''  held  that  the  United  States  as  trustee 
could  no  longer  liquidate  the  trust  and  issue  a  fee  simple  patent  without  the 
consent  of  the  Indian  allottee. 

5.  The  1924  Citizenship  Act 

In  1924  Congress  enacted  legislation  granting  citizenship  to  all  American 
Indians  born  within  the  territorial  limits  of  the  United  States.  Some  Indians 
received  citizenship  under  earlier,  special  statutes,  but  this  one  applied  to  all 
Indians  who  still  remained  non-citizens.  An  argument  frequently  heard  after 
the  enactment  of  this  legislation  was  that  Indians  had  thereby  lost  all  their 
treaty  rights.  This  argument  failed,  however,  in  the  face  of  directly  contrary 
language  in  the  1924  Act  itself,  and  in  light  of  court  decisions  which  affirmed 
that  treaty  rights  were  not  affected  by  the  Act. 

6.  The  193Jt  Indian  Reorganization  Act — a  pause 

The  Dawes  Act  policy  of  allotment  continued  without  significant  change 
until  1934  when  Congress  again  changed  the  direction  of  federal  policy  by 
enacting  the  Indian  Reorganization  Act  of  1934.*  Among  other  things  this  Act 
recognized  the  failure  of  the  Allotment  Act  policy  and  prohibited  any  further 
allotments  of  Indian  lands.  To  help  correct  the  Allotment  Act  error,  the  Secre- 
tary of  the  Interior  was  authorized  to  return  to  tribal  ownership  lands  which 
had  been  withdrawn  for  homestead  entry  but  had  not  yet  actually  been  home- 
steaded.  The  Act  authorized  an  annual  appropriation  of  $2  million  to  purchase 
or  reacquire  land  and  add  it  to  the  diminished  resources  of  the  tribes,  and  a 
revolving  credit  fund  of  $10  million  to  enable  the  Indians  to  improve  their 
land  holdings  and  buy  equipment.  The  tribes  were  authorized  to  form  self- 
governments  and  to  incorporate  for  business  purposes. 

As  explained  by  one  of  its  sponsors,  the  Act  was  designed  to  make  the  Fed- 
eral Indian  Service  the  "adviser"  rather  than  the  "ruler"  of  the  Indians. 
"The  Federal  government  will  continue  its  guardianship  of  the  Indians,  but 
the  guardianship  envisaged  by  the  new  policy  will  constantly  strengthen  the 
Indians,  rather  than  weaken  them."  * 
7.  The  1946  Indian  Claims  Commission  Act 

In  1946  Congress  recognized  the  existence  of  numerous  unsettled  claims  by 
tribes  and  bands  of  Indians  for  lands  wrongfully  taken,  and  enacted  the 
Indian  Claims  Commission  Act.  The  Act  permitted  suits  against  the  United 
States  for  claims  based  on  fraud,  duress,  unconscionable  consideration,  the 
taking  of  lands  without  payment  of  the  agreed  compensation,  and  claims  based 
oil  fair  and  honorable  dealings  not  recognized  by  existing  rules  of  law  or 
equity.  The  Commission  had  a  specific  lifetime,  is  now  concluding  its  deter- 
mination on  the  final  claims  filed  with  it. 

B.   MODERN   HISTORY  :   TERMINATION 

Introducton:  In  the  late  1940's  and  early  1950's,  federal  policy  toward  In- 
dians turned  sharply  and  strongly  toward  "termination".  Bureau  of  Indian 
Affairs  actions  between  1948  and  1953  reflected  this  policy.  In  1953  Congress 
adopted  House  Concurrent  Resolution  108  expressing  the  policy  of  termination, 
and  followed  this  in  the  same  year  with  enactment  of  Public  Law  280,  and 
then  in  1954  wnth  laws  terminating  the  Klamath  and  Menominee  Reservations. 
By  the  early  1960's,  however,  Indian  opposition  to  this  policy  had  increased 
considerably,  and  the  policy  was  being  recognized  as  a  failure,  if  not  a  disaster. 


1.  Land  policy  of  BIA  19^8-51 — termination 

In  the  1950's  the  assimilation  or  termination  policy  of  the  1887  Allotment  Act 
again  became  the  dominant  federal  policy  toward  Indians  and  found  its  way 
into  federal  legislation.  As  a  precursor  to  this  policy,  the  Bureau  of  Indian 
Affairs,  beginning  in  1948,  reversed  its  basic  land  policy  of  acquiring  land  to 
add  to  the  Indians'  depleted  resources ;  and  placed  emphasis  on  the  removal 
of  restrictions  against  the  sale,  thus  allowing  Indian  land  to  pass  out  of  Indian 
ownership.  From  1948  to  1957  a  total  of  2,595,414  acres  of  individually-owned 
trust  land  was  removed  from  trust  status.  Public  purposes  alone  used  2,174,518 
acres.  The  amount  of  land  removed  from  trust  status  and  put  up  for  sale  was 
more  than  one-half  of  the  area  which  had  been  painstakingly  acquired  since 
the  enactment  of  the  Indian  Reorganization  Act  of  1934.^" 

2.  House  Concurrent  Resolution  108 — termination  revisited 

On  August  1,  1953  Congress  passed  House  Concurrent  Resolution  108,  which 
announced  the  new  federal  policy  termination.  This  new  policy  sought  to  end 
the  ward  status  of  Indians  by  granting  them  all  the  rights,  privileges,  and 
responsibilities  of  citizenship,  including  subjection  to  the  same  laws  which 
rule  non-Indians.  The  Resolution  declared  termination  by  ending  federal  super- 
vision and  control  over  tribes,  and  individual  members  thereof,  located  in 
California,  Florida,  New  York,  and  Texas,  and  also  over  other  named  tribes 
and  members.  This  declaration  ordered  the  abolishment  of  Bureau  of  Indian 
Affairs  offices  in  the  states  named,  and  any  other  Bureau  of  Indian  Affairs 
offices  that  served  tribes  or  individuals  "freed  from  federal  supervision"  in 
any  other  states. 

S.  PuUic  Laio  280 

Congress  in  1953  enacted  the  now  infamous  Public  Law  280,"  designed  to 
further  the  termination  process  declared  in  House  Concurrent  Resolution  108, 
by  giving  certain  states  outright  jurisdiction  over  Indian  reservations  within 
their  borders,  and  authorizing  others  to  enact  legislation  or  amend  their  con- 
stitutions to  assume  jurisdiction  over  Indian  reservations. 

Under  Public  Law  280  the  states  were  divided  into  three  different  categories, 
each  being  treated  somewhat  differently  with  regard  to  how  they  might  assume 
jurisdiction  over  Indian  reservations.  The  Act  ceded  criminal  and  civil  juris- 
diction directly  to  one  group  of  states.  A  second  group  of  states  was  empowered 
to  take  jurisdiction  over  reservations  by  enactment  of  appropriate  state  legis- 
lation. A  third  group  of  states  was  empowered  to  assume  such  jurisdiction  by 
amending  their  state  constitutions.  The  Act  said  nothing  about  requiring  con- 
sent of  the  Indian  tribes  for  such  actions.  Subsequent  amendments  changed 
the  Act  with  reference  to  a  few  particular  reservations,  but  the  overall  effect 
of  Public  Law  280  and  amendments  (prior  to  the  1968  Civil  Rights  Act)  was 
as  follows : 

(a)  Criminal  jurisdiction  was  automatically  granted  to  the  following  state.; : 
gtate  :  Indian  country  affected 

Alaska All  Indian  country  within  the  State,  except  that  on  ^iVnnette 

Islands,  the  Metlakatla  Indian  community,  may  exercise 
jurisdiction  over  offenses  committed  by  Indians  in  the 
same  manner  in  which  such  jurisdiction  may  be  exer- 
cised by  Indian  tribes  in  Indian  country  over  which  State 
jurisdiction  has  not  been  extended. 

California All  Indian  country  within  the  State. 

Minnesota All  Indian  country  within  the  State  except  the  Red  Lake 

Reservation. 

Nebraska All  Indian  country  within  the  State. 

Oregon All  Indian  country  within  the  State  except  the  Warm 

Springs  Reservation. 
Wisconsin All  Indian  Country  within  the  State. 

The  Red  Lake  Reservation  in  Minnesota,  the  Warm  Springs  Reservation  in 
Oregon,  the  Colville  and  Yakima  Reservations  in  Washington,  and  the  Menomi- 
nee Reservation  in  Wisconsin,  all  objected  strenuously  to  being  subjected  to 
state  jurisdiction,  and  their  objections  were  forwarded  by  the  Secretary  of  the 
Interior  to  Congress,  with  the  statement  that  "each  of  [these  reservations] 
has  a  tribal  law-and-order  organization  that  functions  in  a  reasonably  satis- 
factory manner"."^  Although  the  Secretary  said  that  other  "Indian  groups  in 
[the  affected  states]  were,  for  the  most  part,  agreeable  to  the  transfer  of 
jurisdiction",  it  is  clear  from  subsequent  events  that  only  a  few  of  the  other 
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icroups  of  Indians  were  contacted,  and  that  there  was  considerably  more  oppo- 
sition to  Public  Law  280  among  the  affected  Indians  than  was  reflected  in  the 
Secretary's  letter.  In  any  event.  Congress  did  recognize  the  objections  of  the 
lied  Lake  Keservation  and  the  Warm  Springs  Reservation,  and  explicitly 
•fxcluded  them  from  the  reach  of  the  Act,  so  that  the  States  of  Minnesota  and 
Oregon  were  not  authorized  to  assume  jurisdiction  over  these  reservations.  The 
Colville  and  Yakima  Reservations  had  similarly  objected,  saying  they  feared 
'"inequitable  treatment  in  the  state  courts"  and  that  "the  extension  of  state  law 
to  their  reservations  would  result  in  the  loss  of  various  rights"."  Congress  ig- 
nored their  objections,  however,  and  authorized  the  State  of  Washington  to 
assume  jurisdiction  over  these  reservations  if  it  desired  to  do  so,  even  without 
the  Indians'  consent. 

Upon  becoming  a  state  in  1958,  Alaska  was  given  jurisdiction  over  "all  Indian 
country"  within  its  borders.  However,  in  1970  Congress  recognized  that  it 
had  made  a  mistake  as  to  the  Metlakatla  Reservation  and  expressly  returned 
to  that  reservation  concurrent  jiirisdiction  over  minor  crimes.  The  House  Re- 
port in  support  of  this  return  of  jurisdiction  noted  that  this  "community  which 
had  been  operating  a  perfectly  satisfactory  law  enforcement  system  for  over 
a  century  was  simply  forgotten",  at  the  time  of  the  1958  Act.^*  Nobody  had 
asked  the  Indians,  or  taken  the  trouble  to  look  and  see  what  kind  of  law  and 
order  system  they  had  developed  for  themselves  on  the  Reservation. 

(b)  Under  Public  Law  280,  civil  jurisdiction  was  automatically  granted  to 
states  as  follows : 

State  •  Indian  country  affected 

Alaska All  Indian  country  within  the  State. 

California Do. 

Minnesota All  Indian  country  within  the  State,  except  the  Red  Lake 

Reservation. 

Nebraska All  Indian  country  within  the  State. 

Oregon Ail  Indian  country  within  the  State,  except  for  the  Warm 

Springs  Reservation. 
Wisconsin All  Indian  country  within  the  State. 

Two  other  groups  of  states  were  identified  in  Public  Law  280  with  different 
prrocedures  created  by  which  they  were  to  assume  jurisdiction  over  Indian 
reservations. 

(c)  Section  7  of  Public  Law  280  was  directed  at  Nevada,  but  also  covered 
some  30  other  states.  Tlaese  states  were  autliorized  to  enact  state  legislation  to 
assume  eitlier  criminal  or  civil  jurisdiction,  or  both,  over  Indian  reservations 
within  their  borders,  again  either  with  or  without  the  consent  of  the  Indian 
tribes  involved. 

Pursuant  to  the  authority  of  the  federal  statute,  Nevada  enacted  a  statute 
providing  for  state  assumption  of  criminal  and  civil  jurisdiction  over  public 
offenses  committed  or  civil  cau.ses  of  action  arising  in  areas  of  Indian  country 
in  Nevada  90  days  after  July  1.  1955.  Exception  was  made  for  counties  where 
the  boards  of  county  commissioners  petitioned  the  governor  to  exclude  the  area 
of  Indian  country  within  that  county  from  tlie  operation  of  the  statute,  and 
the  governor,  by  proclamation,  honors  that  petition. 

(d)  Section  6  of  Public  Law  280  provided  the  means  by  which  Washington. 
Arizona,  Montana,  New  INIexico,  North  Dakota,  Oklahoma,  South  Dakota  and 
Utah  could  assume  either  criminal  or  civil  jurisdiction,  or  both,  over  Indian 
reservations  with  or  without  tribal  consent.  These  states  were  treated  sepa- 
rately because  each  had  a  constitutional  disclaimer  of  jurisdiction  over  Indian 
land  within  their  borders,  either  similar  to,  or  identical  with,  the  one  in  tlie 
V/asliington   State  Constitution,  Article  25,   Section  2,   whch  provided : 

'•[T]he  people  inhabiting  this  State  do  agree  and  declare  that  they  forever 
disclaim  all  right  and  title  to  all  lands  lying  within  said  (State)  owned  or 
held  by  any  Indian  or  Indian  tribe ;  and  that  until  the  title  thereto  shall  have 
been  extinguished  by  the  United  States,  tlie  same  shall  be  and  remain  subject 
to  the  disposition  of  the  United  States,  and  said  Indian  land  shall  remain  under 
the  absolute  jurisdiction  and  control  of  the  Congress  of  the  United  States  *  *  *" 

The  report  of  the  United  States  Senate  Committee  on  Interior  and  Insidar 
Affairs  anticipated  that  these  states  would  have  to  amend  their  constitutions 
before  they  could  exercise  jurisdiction  over  reservations  within  their  border.s.^' 
However,  Public  Law  280  was  construed  by  the  Washington  Supreme  Court  in 
tlie  1959  case  of  State  v.  Paul  ^^  as  authorizing  the  assumption  of  jurisdiction 
merely  by  enactment  of  state  legislation.  A  federal  court  subsequently  held,  in 
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■Qiiinaiilt  Trihc  v.  GaUngJicr,^''  that  the  State  Supreme  Court  decision  was  con- 
trolling on  this  question  of  whether  the  constitutional  provision  need  be 
n mended  prior  to  exercising  jurisdiction  because  the  State  Supreme  Court  Is 
the  iinal  interpreter  of  its  State  Constitution. 

The  result  of  these  decisions  was  that  the  State  of  Washington  (and  the 
■other  states  if  their  courts  so  held)  could  assume  jurisdiction  over  Indian 
reservations  witliin  its  borders  merely  by  enacting  appropriate  legislation, 
there  being  no  duty  to  amend  the  State  Constitution.  This  result  continues  to 
]>erplex  those  who  have  read  what  seems  to  be  a  clear  disclaimer  of  such  power 
in  Article  25,  Section  2,  of  the  Washington  Constitution.  It  is  questionable 
Viiiether  Congress  would  have  enacted  Public  Law  280  in  this  form  if  onl.v 
mere  legislative  action  rather  than  a  constitutional  amendment  would  permit 
lliose  states  to  assume  jurisdiction  witliout  the  tribal  consent. 

(e)  Public  Law  280  explicitly  denied  authority  to  the  states  for  the  alienation, 
fncun)brance.  or  taxation  of  trust  property,  either  real  or  personal  (including 
water  rights),  or  of  any  property  subject  to  a  restriction  against  alienation 
(such  as  allotted  land).^'' 

The  Act  also  specifically  denied  the  states  the  power  for  using  such  property 
in  a  manner  inconsistent  with  any  federal  treaty,  agreement,  or  statute,  and 
said  that  it  did  not  confer  on  the  states  jurisdiction  to  probate  such  property.'" 
These  limitations  on  state  power  over  Indian  legal  and  treaty  rights  were 
re-enacted  in  the  1968  Civil  Rights  Act. 

.{.  I/iiplcmentation  of  Puhlic  Lata  280:  A  summary  of  State  actions 

A  summary  of  the  jurisdictional  pattern  throughout  the  UiiiLed  States  fol- 
lows. A  more  complete  analysis  of  state  action  under  Public  Law  280  can  be 
found  in  Appendix  D. 

(a)  Tlie  six  states  that  were  given  a  specific  grant  of  jurisdiction  by  Public 
Law  280  are : 

t;t{)(;(:. ;  Juvlsdiction 

Ah^iSka Criminal  and  civil  juri'^diction.  except  Metlakatla  Reserva- 
tion. The  passage  of  thr  Alaska  Native  Claims  Settle- 
ment Act  substantially  changed,  if  not  abolished,  reser- 
vations other  than  the  Meilakatla. 

California Criminal  and  civil  jurisdiction.  No  retrocession  of  jurLsdic- 

1  ion  by  the  State. 

Oregon Criminal  and  civil  jurisdiction,  except  AVarm  Spiings  Re.s- 

ei'vation.  No  retrocession. 

Minnesota Criminal  and  civil  jurisdiction,  except  for  Red  Lake  Res- 
ervation. No  retrocession. 

Nebra.^ka Criminal  and  civil  jurisdiction.  Conflir-t  over  jurisdiction 

of  the  Omaha  Tribe,  caused  b.v  differing  responses  by 
the  2  governments  as  to  the  retrocession  of  the  tribe. 
The  State  court  held  the  State  may  withdraw  its  offer  of 
retrocession  despite  Ferte7-al  acceptance,  with  the  Federal 
court  holding  the  opposite.  Presently,  a  petition  for  cer- 
tiorari is  before  the  U.S.  Supreme  Court. 

Wisconsin Criminal  and  civil  jurisdiction.  No  retrocession. 

(b)  States  under  Section  G  of  Public  Law  280  are  eight  in  number.  The 
various  states  in  this  group,  having  state  constitutional  disclaimers  of  jurisdic- 
tion, have  approached  the  assumption  of  jurisdiction  in  various  ways.  Some 
states  have  amended  their  constitutional  disclaimer  provisions;  others  have 
acted  simply  by  legislation. 

gf£l(p  ;  Jiirilsrliction 

Arizona No  constitutional  amendment  to  remove  disclaimer.  Dis- 
claimer provision  narrowly  construed  by  State  courts  to 
refer  to  title  to  land  only.  To  date,  jurisdiction  has  been 
extended  only  to  air  and  Avater  pollution  laws.  Such 
extension  raises  the  controversy  of  whether  Public  Law 
280  permits  such  partial  ossumption  of  jurisdiction. 

Montana The  Stnte  supreme  court  has  held  that  a  constitutional 

amendment  is  not  necessary.  Criminal  jurisdiction  was 
assumed  over  the  Flathead  Reservation,  concurrent  with 
the  tribe. 
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Jurisdiction 
State — Continued 

New  Mexico A  1969  disclaimer  amendment  to  the  New  Mexico  Constitu- 
tion was  rejected  in  a  popular  election.  Though  no  asser- 
tion of  jurisdiction  under  Public  Law  280  is  made,  the 
State  claims  criminal  jurisdiction  for  particular  crimes. 
The  validity  of  this  assumption  has  not  yet  been  tested  in 
court,  but  the  Pueblos  of  Sandia  are  seeking  declaratory 
relief  rebutting  the  State's  claim. 

North  Dakota-  The  disclaimer  provision  was  amended  in  1965  to  authorize 
legislative  action  under  Public  Law  280.  Enactments  per- 
mit civil  jurisdiction  over  tribe  or  individual,  if  such 
tribe  or  individual  consents.  No  tribes  have  given  con- 
sent, but  numerous  individuals  have  consented. 

Oklahoma No  attempt  at  constitutional  amendment,  nor  any  legisla- 
tion enacted  pursuant  to  Public  Law  280,  However,  imder 
various  Federal  statutes  extending  jurisdiction  to  the 
State,  the  State  holds  extensive  jurisdiction  over  Indian 
reservations. 

South  Dakota.  No  constitutional  amendment.  A  1965  referendum  provid- 
ing for  gubernatorial  assumption  of  jurisdiction  was  re- 
jected by  the  voters. 

Utah No  constitutional  amendment,  but  1971  legislation  assumes 

criminal  and  civil  jurisdiction  and  provides  for  Indian 
consent  to  the  extension  of  jurisdiction  and  for  retro- 
cession. 

Washington (Detailed  discussion  is  contained  in  ch.  2.) 

(c)  Section  7  of  Public  Law  280  authorizes  the  various  States  in  this  group  to 
assume  jurisdiction  by  affirmative  legislative  action  and  has  no  State  constitu- 
tional disclaimer  provisions.  Section  7  required  no  Indian  consent,  but  the  1068 
Civil  Rights  Act  now  requires  such  consent.  Following  are  the  17  States  in  this 
group. 
State :  Jurisdiction 

Colorado No  assumption  of  jurisdiction  under  Public  Law  280. 

Connecticut No  exercise  of  jurisdiction  under  Public  Law  280.  The 

Pequot  Reservation  is  subject  to  State  supervision  be- 
cause it  was  established  by  the  State. 

Florida  The  State  has  assumed  exclusive  criminal  and  civil  juris- 
diction. 

Idaho The  State  exercises  civil  and  criminal  jurisdiction  in  7 

subject  areas,  concurrent  with  the  Federal  Government 
and  the  tribes. 

Iowa    The   State  exercises  criminal   and  civil  jurisdiction  but 

asserts  grounds  independent  from  Public  Law  280  for 
authority.  (State  once  held  Indian  land  in  trust.)  It 
appears  these  grounds  are  inadequate,  resulting,  at  the 
most,  in  jurisdiction  over  the  Sac  and  Fox  Reservations. 

Kansas    No  jurisdiction  under  Public  Law  280,  although  the  State 

exercises  jurisdiction  over  offenses  by  or  against  Indians 
on  Indian  reservations. 

Louisiana No  jurisdiction  under  Public  Law  280. 

Maine  No  jurisdiction  under  Public  Law  280,  but  extensive  exer- 
cise of  jurisdiction  pursuant  to  State  law. 

Michigan No  jurisdiction  under  Public  Law  280,  but  some  regulation 

under  State  law. 

Mississippi No  jurisdiction  under  Public  Law  280  or  State  law. 

New  York The  State  exercises  criminal  and  civil  jurisdiction  pur- 
suant to  special  Federal  statutes. 

Nevada  The  State  exercises  criminal  and  civil  jurisdiction  pur- 
suant to  Public  Law  280,  but  several  counties  under  State 
law  have  petitioned  the  Governor  for  exclusion,  which 
means  that  in  those  counties  State  law  does  not  apply  on 
the  Indian  reservations. 

North  No  jurisdiction  under  Public  Law  280,  but  the  Eastern 

Carolina.  Band  of  Cherokee  Indians  is  subject  to  State  laws,  as 

they  are  deemed  State  citizens.  Thus,  unchallenged  con- 
current jurisdiction  exists. 
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Juristiiciion 
Sta  te — Continued 

South  No  jurisdiction  under  Public  Law  2S0.  The  Catawba  Reser- 

Carolina.  vation  was  tenninated  from  Federal  supervision  in  1962 

and  is  under  State  control. 

Texas    No  jurisdiction  under  Public  Law  280,  but  the  State  does 

exercise  jurisdiction  over  Indians  based  on  the  State's 
special  history  with  the  Republic  and  as  the  State  of 
Texas.  The  State  exercise  of  jurisdiction  is  subject  to 
doubt  but  no  challenge  has  been  mounted. 
Virginia  No  jurisdiction  under  Public  Law  280.  Existing  reserva- 
tions established  by  the  State. 
"Wyoming No  jarisuiction  under  Public  Law  280. 

0.  Termination  of  specific  reservations 

Congress,  in  1954,  continued  to  implement  the  termination  policy  enunciated 
in  House  Concurrent  Resolution  lOS  and  carried  forward  Public  Law  280  by 
enacting  the  Menominee  and  the  Klamath  termination  bills,  thus  ending  the 
special  treaty  status  and  the  federal  relationship  vrith  these  reservations.  The 
termination  of  these  reservations  is  now  widely  conceded  to  have  been  a  grave 
mistake.  The  Menominees,  e.specially,  had  established  a  viable  and  stable  eco- 
nomic and  social  base,  which  disintegrated  badly  after  termination. 

Upon  its  enactment.  Public  Law  280  was  subjected  to  prompt  and  persistent 
attacks  by  Indians.  These  attacks  became  increasingly  effective  as  the  re.sulrs 
of  the  Menominee  and  Klamath  terminations  became  more  widely  known. 
Finally,  in  1958  the  Federal  Termination  Policy  was  partially  halted  by  Sec- 
retary of  the  Interior  Fred  Seaton,  when  he  announced  that  no  Indian  tribe 
would  thereafter  be  terminated  without  its  consent.  However,  House  Concur- 
rent Resolution  108,  the  termination  resolution,  still  remained  on  the  books 
as  the  announc?d  policy  of  Congress,  and  it  was  thus  understandable  that 
Indians  continued  to  view  vvith  suspicion  nev;  bills  in  Congress  or  Bureau  of 
Indian  Afilairs  directives. 

President  Nixon,  in  his  1970  Message  to  Congress  concerning  American 
Indians,  explicitly  recognized  the  wrongness  of  the  termination  policy  and 
its  practical  damaging  effect  on  Indian  people.  The  practical  results  of  termi- 
nation, according  to  the  President,  were  disorientation  among  terminated 
Indians  left  to  relate  to  myi-iads  of  governmental  branches  and  levels,  and 
the  worsened  economic  and  social  condition  of  Indians.  Because  of  this,  the 
President  concluded  that  termination  was  both  "morally  and  legally  unac- 
ceptable." 

Clearly,  this  was  not  the  prevailing  view  during  the  rilenominee  and  Klamath 
terminations  and,  during  the  1950's  and  19G0"s,  other  bills;' were  jjroposed  for 
terminating  additional  tribes  in  furtherance  of  the  intent  of  House  Concur- 
rent Resolution  lOS. 

One  of  the  most  recent  attempts  to  terminate  an  Indian  reservation  con- 
cerned the  Colville  Reservation  in  Washington,  A  law  enacted  in  1956,  Public 
Law  722,  set  the  framework  for  torminaticn  of  the  reservation  and  provided 
that  the  Colville  Bu3ine.ss  Council  should  submit  a  plan  for  termination  to 
the  Secretary  of  the  Interior  not  later  than  July  24,  1961.  In  compliance  with 
the  1956  Act,  the  Colville  Business  Council  did  submit  a  draft  of  legislation 
providing  for  a  tvv'o-stage  termination  progi-am.  A  bill  incorporating  these  ideas 
was  introduced  in  the  89fh  Congress  as  Senate  Bill  1442.  In  1963  this  bill 
pas.sed  the  Senate  but  did  not  receive  action  in  the  House.  On  January  12, 
1965  the  Colville  Business  Council  requested  the  reintroduction  of  Senate  Bill 
1442  with  certain  amendments,  and  Senator  Jackson  introduced  tliis  proposal 
as  Senate  Bill  1413.  Testimony  of  representatives  of  the  Business  Council, 
purporting  to  represent  the  m;?jority  of  Colvilles  (both  on-  and  off-reservation 
Indians)  supported  the  bill.  The  am(mded  bill  passed  the  Senate  on  July  22, 
1965  but  again  failed  in  the  House.  In  February,  1970,  still  another  bill  was 
introduced  for  the  terminp.tion  of  the  Colville  Reservation  (this  was  the  sixth 
such  bill)  as  Senate  Bill  3518.  This  bill  eventually  also  died.  Subsequently, 
after  a  vigorous  internal  struggle,  the  loaderstip  of  the  tribe  shifted  and  those 
opposing  termination  came  into  power.  It  now  appears  that  the  question  of 
Colville  termination  is  dead."" 

It  i.s  worth  noting  here  that  one  of  the  bitterest  struggles  during  the  Colville 
termination  controversy  was  between  Colville  Indians  who  lived  on  the  reser- 
vation and  those  who  lived  off.  It  was  said  that  those  living  off  the  reserva- 
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tion  tended  to  favor  termination  and  distribution  of  the  assets  (allegedlj- 
up  to  40,000  per  person)  because  tliey  were  more  interested  in  tlie  money  and 
less  in  the  continuation  of  the  reservation.  On  the  other  hand,  those  living 
on  the  reservation  and  deriving  their  way  of  life  from  that  land  base  tended, 
by  a  larger  margin,  to  favor  its  preservation. 

During  the  1960's  the  federal  policy  of  termination  came  under  increasing 
attack.  Both  Indians  and  non-Indians  increasingly  objected,  pointing  to  the 
failure  of  termniation  on  the  Menominee  and  Klamath  Reservations,  and  to 
the  general  tendency  of  termination  to  destroy  not  only  the  Indian's  land 
base  but  their  economic  and  cultural  identity  as  well.  The  Indian  attitude 
toward  this  law  was  summed  up  by  Wendell  Chino,  President  of  the  National 
Congress  of  American  Indians,  when  he  said : 

"Public  Law  280  gives  to  the  various  states  the  right  to  assume  civil  and 
criminal  .iurisdiction  on  Indian  reservations  without  Indian  consent,  and  as 
far  as  the  American  Indians  are  concerned,  it  is  a  despicable  law. 

"Public  Law  280,  if  it  is  not  amended,  will  destroy  Indian  self-governnient 
and  result  in  further  loss  of  Indian  lands.  Of  those  reservations  where  states 
have  assumed  jurisdiction  under  the  provisions  of  Public  Law  280,  lawlessness 
and  crimes  have  substantially  increased  and  have  become  known  as  no  man'S' 
land  because  the  state  and  federal  officials  will  not  assume  the  responsibility 
of  Public  Law  280.  We  urge  that  the  Public  Law  280  be  amended  to  allow 
for  Indian  consent. 

"The  National  Congress  of  American  Indians  declared  in  1969  that  'the  cur- 
rent alleged  policy  of  the  federal  government  enunciated  in  House  Concurrent 
Resolution  lOS  is  a  policy  for  the  eventual  termination  of  Indian  tribes  and 
reservations  and  serves  as  an  obstacle  to  the  development  of  our  tribes  and 
reservations."  '^ 

COXTEMPORARY  HISTORY 

1.  1968  Civil  Rights  Act 

A  change  in  federal  policy  toward  Indian  self-determination  occurred  when 
termination  became  recognized  for  its  impairment  of  Indian  progress  and 
planning.  President  Johnson,  in  his  April  1968  Message  to  Congress  proposed 
"...  a  new  goal  for  our  Indian  programs :  a  goal  that  ends  the  old  debate 
about  termination  and  stresses  self-determination". 

These  and  similar  views  resulted  in  the  enactment  of  two  important  parts 
of  the  1968  Civil  Rights  Act.  First,  the  Act  ended  the  authority  in  Public 
Law  280  by  which  Washington,  Nevada,  and  most  other  states  were  per- 
mitted to  assume  jurisdiction  over  Indian  reservations  without  Indian  con- 
sent. Second,  the  Act  requires  Indian  Reservation  Courts  to  apply  United  States 
Constitutional  principles  such  as  due  process  and  equal  protection  (to  be  dis- 
cussed later). 

As  to  the  first  significant  part,  the  1968  Act  specifically  provided  that,  in 
the  future,  no  state  could  assume  either  civil  or  criminal  jurisdiction  over 
Indian  country  without  "the  consent  of  the  Indian  tril)e  occupying  the  par- 
ticular Indian  country  or  part  thereof  which  could  be  affected  by  such  as- 
sumption". The  Act  goes  even  further  and  specifies  the  procedures  by  whicli 
Indian  consent  is  to  be  obtained,  (providing  that  state  jurisdiction  over  either 
criminal  or  civil  matters  can  be  assumed). 

"*  *  *  only  where  the  enrolled  Indians  within  the  affected  area  of  such 
Indian  country  accept  such  jurisdiction  by  a  majority  vote  of  the  adult  Indians 
voting  at  a  special  election  held  for  that  purpose.  The  Secretary  of  the  In- 
terior shall  call  such  special  election  under  such  rules  and  regulations  as  he 
may  prescribe,  when  requested  to  do  so  by  the  Tribal  Council  or  governing 
body,  or  by  20  percentum  of  such  enrolled  adults."  " 

The  19G8  Act  also  empowers  the  states  and  the  Indians  to  agree  on  retro- 
cession :  that  is,  the  return  of  civil  or  criminal  jurisdiction  from  the  states  to 
the  Indians.  Public  Law  280  was  designed  as  a  one-way  street,  authorizing  the 
states  to  assume  jurisdiction  over  Indian  reservations  but  not  providing  any 
means  for  returning  jurisdiction  to  the  Indians.  This  power  was  provided  in 
the  19G8  Act,  in  which  Congress  authorized  retrocession  by  any  state  of  all 
or  any  measure  of  the  criminal  or  civil  jurisdiction,  or  both,  acquired  by  such 
state  pursuant  to  Pu])lic  Law  280.""  By  Executive  Order  in  November  1968. 
President  Johnson  authorized  the  Secretary  of  the  Interior  to  accept  retro- 
cession from  any  state.  Thus,  if  the  Indian  tribe,  the  Secretary  of  Interior,  and 
the  state  government  all  agree,  jurisdiction  can  be  retroceded  back  to  the 
reservation. 
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2.  President  Nixon's  Policy 

The  change  in  federal  policy  toward  Indians  has  become  increasingly  ap- 
parent in  the  years  since  enactment  of  the  1968  Civil  Rights  Act.  In  1969, 
after  the  Nixon  administration  took  over,  Secretary  of  Interior  Walter  Hickel 
declared  that : 

'"This  administration  is  dedicated  to  improving — not  destroying — that  spe- 
cial relationship  tiuit  exists  between  government,  the  Indians,  and  the  land. 
We  are  not  a  pro-termination  administi'ation." 

Probably  the  most  significant  evidence  of  this  change,  and  one  of  the  most 
eloquent  indictments  of  the  termination  policy,  came  from  President  Richard 
M.  Nixon  in  his  Message  to  Congress  of  July  8,  1970.  The  President  acknowl- 
edged the  '"centuries  of  injustice"  to  which  the  Indian  had  been  subjected  by 
the  "white  man's  frequent  aggression,  broken  agreements,  intermittent  re- 
morse and  prolonged  failure".  During  this  period  of  oppression  and  brutality 
tiie  Indians  were  "deprived  of  their  ancestral  lands  and  denied  the  oppor- 
tunity to  control  their  own  destiny".  The  President  also  acknowledged  that, 
in  the  face  of  such  a  history,  the  Indian  has  made  "enornioiis  contributions  to 
this  country"  in  art,  culture,  strength,  spirit,  and  sense  of  history  and  pur- 
pose. The  President  stated  that  justice  and  enlightened  social  policy  required 
the  nation  "to  break  decisively  with  the  past  and  to  ci-eate  the  conditions  for 
a  new  era  in  which  the  Indian  future  is  determined  by  Indian  acts  and  Indian 
decisions". 

In  his  message,  the  President  deemed  the  policies  of  termination  and  federal 
paternalism  as  "equally  harsh  and  unacceptable  extremes".  Termination  was 
proclaimed  wrong  for  three  reasons.  First,  it  operates  on  the  erroneous  premise 
that  the  federal  government  may  act  unilaterally  in  discontinuing  its  legal 
and  moral  responsibilities  to  the  Indian  community,  as  if  it  were  a  benevolent 
entity  without  duties.  Second,  the  practical  results  of  termination  have  been 
"clearly  harmful"  in  those  cases  in  w^iich  it  has  been  tried.  Third,  the  polic.v 
itself  creates  among  Indian  groups  wlio  have  not  been  terminated  an  appre- 
hension and  a  suspicion  that  federal  action,  regardless  of  merit,  is  only  a  step 
to  federal  disavowance  of  responsibility.  In  tliis  fashion,  termination  dis- 
courages Indian  self-sufficiency. 

Thus,  the  President  rejects  the  policy  of  termination  but  also  disapproves 
excessive  Indian  dependence  on  the  federal  government.  A  policy  of  Indian 
self-determination  is  seen  as  the  means  of  insuring  a  federal-Indian  relation- 
ship which  serves  the  intei-est  of  the  Indian  peoples.  The  President's  goal  then 
is  "to  strengthen  the  Indian's  sense  of  autonomy  without  threatening  his  sensp 
of  community  *  *  *  [to]  *  *  *  assure  the  Indian  that  he  can  assume  control 
of  his  own  life  without  ))eing  separated  involuntarily  from  the  tribal  group 
*  *  *  [and  to]  *  *  *  make  it  clear  that  Indians  can  become  independent  of 
Federal  control  without  being  cut  off  from  Federal  concern  and  Federal  sup- 
port". 

To  achieve  this  goal,  the  President  recommended  that  Congress  pass  a  new 
concurrent  resolution  "which  would  expressly  renounce,  repudiate,  and  repeal 
the  termination  policy  as  expressed  in  Hou.se  Concurrent  Resolution  108  of 
the  83rd  Congress".  In  addition,  the  new  resolution  should  affirm  the  integrity 
of  all  tribes,  pledge  government  loyalty  to  treaty  and  trusteeshii)  obligations 
so  long  as  the  Indians  desired  such,  and  guai'antee  continuation  of  adequate 
federal  financial  support  when  and  if  the  Indian  group  decided  to  assume  con- 
trol for  its  governance.  In  short,  this  resolution  would,  in  the  President's 
words :  "reaflSrm  *  *  *  that  the  historic  relationship  between  tlie  Federal  gov- 
ernment and  the  Indian  communities  cannot  be  abridged  without  the  consent 
of  the  Indians". 

The  President  also  announced  proposed  legislation  to  correct  the  dilemma 
facing  the  Indian  of  self-determination  of  federal  funds  and  services.  Recogniz- 
ing that  this  choice  is  fostered  b.v  the  assumption  that  the  government  alone 
must  administer  its  Indian  services  and  finding  the  assumption  unnecessary, 
the  President  stated : 

"I  am  proposing  legislation  which  would  empower  a  tribe  or  a  group  of 
tribes  or  any  other  Indian  community  to  take  over  the  control  or  operation 
of  Federally  funded  and  administered  programs  in  the  Department  of  the 
Interior  and  the  Department  of  Health.  Education  and  Welfare  whenever  the 
Tribal  Council  or  comparable  community  governing  group  voted  to  do  so." 

This  view  of  Indian  administration  of  certain  federally  funded  programs  was 
also  deemed  appropriate  by  the  President  for  education.  Noting  the  poor  level 
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of  Indian  education  achievement  in  federally  supervised  schools,  the  Presi- 
dent stated  'every  Indian  community  wishing  to  so  do  should  be  able  to  con- 
trol its  own  Indian  schools". 

Finally,  the  President  acknowledged  the  conflict  of  interest  existing  within 
the  federal  government  when  it  (1)  exercises  its  trust  duties  as  to  Indian  land 
and  water  interests,  and  (2)  exercises  its  duty  to  the  national  resource  use 
interest.  To  avoid  the  inevitable  losing  situation  of  the  Indian  in  such  circum- 
stance, and  to  alleviate  the  credibility  damage  done  to  the  federal  government 
when  its  duties  are  at  odds,  the  President  asked  Congress  to  establish  an 
Indian  Trust  Counsel  Authority.  This  Authority,  composed  of  three  mem- 
bers, two  of  which  would  be  Indian,  would  assure  independent  legal  representa- 
tion for  the  Indians'  natural  resource  rights".  This  Authority  would  be  inde- 
pendent of  the  Departments  of  Interior  and  Justice,  and  would  be  empowered 
to  sue.  The  United  States  would  waive  its  immunity  from  suit  in  Authority 
litigation. 

The  President  concluded  his  message  proclaiming  that  this  "new  and  bal- 
anced relationship"  will  make  for  better  programs  and  more  effective  use  of 
public  monies  because  "the  people  who  are  most  affected  by  these  programs 
[will  be]  responsible  for  operating  them". 

3.  Other  evidence  of  the  self -discrimination  policy 

In  addition  to  the  1968  Civil  Rights  Act  and  the  1970  Presidential  Message, 
further  recent  evidence  of  a  change  in  federal  policy  away  from  termination 
has  been  forthcoming,  and  is  illustrated  by  the  following. 

Large  land  areas  taken  away  from  various  Indian  tribes  in  the  past,  often 
by  allegedly  "mistaken  surveys"  are  being  returned  to  the  tribes.  In  1907  gov- 
ernment surveyors  surveyed  the  Yakima  Reservation  to  set  the  boundaries 
established  by  the  1855  Treaty,  and  "mistakenly"  excluded  21,000  acres  of 
land,  including  I\It.  Adams — a  sacred  mountain  in  the  Yakima  religion.  Some 
of  this  21,000  acre  area  was  later  opened  to  homesteading  and  passed  into 
white  ownership.  The  balance  was  included  in  the  Gifford  Pinchot  National 
Forest.  Although  the  Yakima  tribe  has  tried  over  tlie  past  30  years  to  obtain 
the  return  of  their  land,  it  was  May  1972  before  the  President  signed  an 
executive  order  returning  the  land  that  had  been  included  in  the  national 
forest.  The  land  that  had  been  homesteaded  was  not  returned,  although  the 
Indians  received  some  compensation  for  its  loss. 

A  similar  "mistaken  survey"  of  the  Warm  Springs  Reservation  many  years 
ago  caused  the  exclusion  from  that  reservation  of  some  66,000  acres  of  land. 
This  land  was  returned  in  September  1972  to  the  "Warm  Springs  Tribe  by 
Presidential  action. 

On  December  16,  1970  President  Nixon  signed  into  law  a  bill  returning  to 
the  Taos  Pueblo  Indians  48,000  acres  of  land  in  the  Blue  Lake  area  of  the 
Carson  National  Forest  in  northern  New  Mexico.  This  action  came  after  a 
long  effort  by  the  Taos  Pueblos  to  obtain  recognition  of  their  aboriginal  claim 
to  this  land.  From  ancient  times  they  had  used  the  Blue  Lake  area  as  a 
religious  shrine  v>here  they  held  private  religious  ceremonies  and  trained 
young  members  of  the  tribe. 

Other  lands  have  been  returned  to  the  Pala  and  Pauma  Bands  of  Mission 
Indians  in  Southern  California  in  the  past  few  years. 

It  will  be  recalled  that,  in  1970,  Congress  reutrned  criminal  jurisdiction  to 
the  Metlakatla  Indian  Reservation  in  Alaska. 

On  May  14,  1971  Senator  Henry  M.  Jackson,  Chairman  of  the  Senate  In- 
terior Committee,  introduced  Senate  Concurrent  Resolution  26.  which  would 
explicitly  reverse  the  termination  policy  of  House  Concurrent  Resolution  108. 
Senate  Concurrent  Resolution  26  passed  the  Senate  on  December  11.  1971,  and 
is  now  being  considered  in  the  House.  The  Senate  Interior  Committee  Re- 
port"* which  supported  Senate  Concurrent  Resolution  26  said  that  its  "pri- 
mary purpose  *  *  *  is  to  replace  the  national  Indian  policy  set  forth  in 
House  Concurrent  Resolution  108  *  *  *.  In  addition.  Senate  Concurrent  Reso- 
lution 26  embraces  the  principles  of  maximum  Indian  control  and  self-determi- 
nation *  *  *."  The  report  recognizes  that  federal  policy  toward  Indians  has 
vacillated  widely  over  the  history  of  the  country :  "In  the  most  sweeping 
terms,  these  [policies]  have  ranged  from  according  tribes  the  full  dignity  and 
respect  as  separate  and  sovereign  nations  to  treating  the  Indians  in  a  de- 
meaning and  paternalistic  guardian-ward  relationship".  The  report  argues 
that: 


"A  new  national  Indian  policy  [is  needed]  that  is  compatible  with  tha 
Indians'  unique  relationship  with  the  Federal  government  ...  to  restore  the 
confidence  of  the  Indian  people  in  the  Government  to  permit  them  to  work 
together  to  resolve  the  adverse  social  and  economic  conditions  which  beset 
Indian  reservations  and  communities.  House  Concurrent  Resolution  108  con- 
tributed significantly  to  the  loss  of  such  confidence  and  continues  to  be  viewed 
with  suspicion  by  the  Indian  community." 

The  Senate  passed  Senate  Concurrent  Resolution  26,  declaring  it  to  be  the 
sense  of  Congress  that: 

(1)  A  government-wide  commitment  shall  be  made  to  enable  Indians  to  de- 
termine their  own  future  to  the  maximum  extent  possible; 

(2)  This  statement  of  policy  replaces  that  set  forth  in  House  Concurrent 
Resolution  108  approved  by  the  S3rd  Congress  on  August  1,  1953; 

(3)  Indian  self-determination  and  development  shall  be  a  major  goal  of 
our  national  Indian  policy  *  *  *. 

On  August  2,  1972  the  Senate  also  passed  Senate  3157,  entitled  the  Indian 
Self-Determination  Act  of  1972.  Introduced  by  Senator  Jackson  in  February 
1972,  this  Act  would  allow  tribes  to  contract  with  the  Secretaries  of  Interior 
and  Health,  Education  and  Welfare  to  conduct  and  administer  a  number  of 
projects  under  existing  federal  programs.  A  similar  bill  entitled  the  Assump- 
tion of  Control  Bill  was  introduced  by  the  Administration.  Both  bills  are 
now  being  considered  by  the  House. 

On  April  20,  1972  Senator  Proxmire  and  four  other  senators  introduced  a 
bill,  Senate  3514,  to  repeal  the  Menominee  Termination  Act  of  1954  and  rein- 
stitute  the  Menominee  Indian  Tribe  as  a  federally  recognized  sovereign  Indian 
tribe. 

The  rejection  of  the  termination  policy  has  also  been  apparent  at  the  state 
level,  especially  in  the  State  of  Washington.  Reflecting  this  change  in  attitude, 
the  Indian  AfEairs  Task  Force  was  created  in  Washington  in  1970,  with  Indians 
holding  a  majority  of  the  memberships,  including  Chairman  and  two  Vice 
Chairmen.  The  task  force  met  with  Indian  people  throughout  the  state  and 
invited  other  Indians  to  submit  oral  or  written  statements.  The  product  of 
their  efforts,  published  in  1971  by  the  State  of  Washington  under  the  title 
"Are  You  Listening,  Neighbor?",  is  one  of  the  most  comprehensive,  thoughtful, 
and  creative  reports  ever  produced  on  the  subject  of  the  relationship  of  a 
state  to  the  Indians  living  in  that  state. 

The  report  notes  the  rejection  by  the  Johnson  and  Nixon  Administration  of 
the  policy  of  termination,  but  pragmatically  observes  that : 

"The  Indians  are  aware,  as  the  average  white  is  not,  that  the  President 
and  Congress  have  autliority  only  over  Federal  Indian  Policy.  The  President 
may  cry  out  against  termination  but  he  is  powerless  to  stop  the  insidious 
forms  of  de  facto  termination  being  practiced  daily  by  the  State  of  Washing- 
ton. Although  more  subtle,  these  practices  are  threatening  the  very  survival 
of  this  state's  citizens." 

The  report  notes  that  the  termination  concept  was  based  on  the  so-called 
"melting  pot"  notion  that  was  so  dominant  in  non-Indian  thinking  during  the 
19th  century. 

"The  melting  pot  philosophy  was  a  convincing  idea.  Tlie  only  trouble  with 
it  was:  it  didn't  work.  The  blacks  never  melted  into  the  mainstream.  The 
Mexican-Americans  lumped  themselves  together  in  barrios  and  refn.sed  to 
bubble  with  the  proper  accent  when  the  heat  was  applied.  But  the  Indian  has 
been  the  most  resistant  lump  of  all.  The  red  man  has  persistently  thwarted 
every  effort  to  stir  him  into  the  broth.  The  Indian  has  refused  to  be  as- 
similated. 

"The  right  to  maintain  a  separate  way  of  life  is  a  basic  treaty  obligation 
of  the  United  States  towards  the  Indians.  But  the  rigbt  to  preserve  one's 
identity  as  a  people  should  be  viewed  as  a  basic  human  right.  For  many  groups 
in  America  this  freedom  can  be  exercised  without  a  special  land  base  and 
without  special  legal  status.  But  Indians  are  historically  place-oriented  rather 
than  job-oriented.  Their  identity  is  tied  inextricably  to  the  land  and  to  the 
water  that  arises  from  or  laps  upon  the  shores  of  that  land.  They  feel  i-trongly 
that  the  preservation  of  their  land  base  is  a  precondition  of  their  existence  as 
a  people.  For  more  than  a  hundred  years  the  Indians  in  Washington  have  de- 
veloped and  maintained  their  separate  way  of  life. 
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"The  Bill  of  Rights  spells  out  the  basic  nature  of  our  democracy  and  the 
relationship  between  the  citizen  and  his  government.  For  the  American  Indian, 
survival  as  an  Indian  is  as  basic  as  individual  freedom  is  to  the  rest  of  us. 
The  ancestors  of  the  Indians  of  Washington  State  forever  surrendered  their 
power  to  the  United  States  in  exchange  for  protection  of  their  right  to  exist 
-as  a  people.  They  did  not  bargain  for,  nor  did  the  United  States  contract  for, 
a  training  program  in  assimilation  into  the  white  society.  The  President  said 
the  goal  of  any  new  national  policy  toward  the  Indian  people  must  be  to 
strengthen  the  Indian's  sense  of  autonomy  without  threatening  his  sense  of 
community.  To  assure  the  Washington  State  Indian  that  he  can  assume  con- 
trol of  his  own  life  without  being  separated  from  tribal  life  involuntarily, 
must  also  be  the  Indian  policy  of  the  State." 

Based  on  its  studies,  the  Task  Force  made  four  specific  recommendations, 
iiaving  to  do  v/ith :  (1)  .iurisdiction  on  the  reservation;  (2)  zoning  on  the 
reservation;  (3)  tribal  fishing  rights;  and  (4)  Indian  water  rights.  The 
.first  recommendation  urged  the  state  legislature  to  announce  a  procedure 
for  retrocession.  Such  a  bill  would  permit,  to  the  extent  agreed  to  by  in- 
dividual tribes,  a  return  of  law  and  order  authority  from  the  state  to  the 
tribes.  Thus,  jurisdiction  would  be  exclusive  in  either  the  state  or  tribe,  or 
would  l)e  held  concurrently,  dependent  upon  the  tribe's  choice. 

In  addition,  the  Task  Force  recommended  that  all  Indian  reservation  police 
officers  should  be  deputized  by  the  appropriate  counties  (so  that  unlawful 
non-Indians  on  Indian  land  may  be  legally  arrested)  and  tribal  judges  should 
be  made  Justices  of  the  Peace  (so  that  they  may  hear  cases  of  non-Indians 
arrested  for  crime  on  Indian  land).  Also  county  law  enforcement  ofl^cials 
should  be  required  to  provide  eqiial  services  to  the  entire  county,  including  the 
Indian  reservation  land  within  the  county. 

Pursuant  to  the  recommendations  of  the  Task  Force,  executive  request  bills 
were  introduced  in  both  houses  of  the  AVashington  State  Legislature  in  1071. 
House  Bill  1001  and  Senate  Bill  685  would,  if  enacted,  liave  directed  the  Gov- 
ernor of  Washington  to  retrocede  civil  or  criminal  jurisdiction,  or  both,  to  the 
federal  government  "whenever  the  governor  *  *  *  shall  receive  from  the  gov- 
erning body  or  tribal  council  duly  rcognized  by  the  Buerau  of  Indian  Affairs 
of  any  tribe,  community,  or  band,  a  resolution  expressing  its  desire  for  sucli 
retrocession"'.  Unfortunately,  neither  of  these  bills  was  enacted.  These  pro- 
posals, and  alternative  possibilities,  will  be  discussed  more  fully  in  the  next 
chapter  of  this  report. 

Similarly,  other  states  are  considering  retrocession  proposals.  In  Nevada, 
for  example,  a  state  law  was  enacted  empowering  counties  to  make  the 
decision  about  retrocession,  and  eight  counties  have  now  returned  juri^^diction 
over  reservation  lands  within  their  borders  to  the  federal  government.  It  is 
noteworthy,  too,  that  in  New  Mexico  a  proposed  constitutional  amendment  was 
defeated  which  would  have  removed  the  state's  constitutional  disclaimer  of 
jurisdiction  over  Indian  lands  and  thus  would  have  allowed  the  state  to  as- 
■sume  Public  Law  280  jurisdiction. 

D.  coxcLrsiox 

In  summary.  v\-e  have  .seen  great  vacillation  in  the  policies  of  the  federal  gov- 
-ernment  toward  Indians  in  the  period  since  1800.  Those  policies  have  ranged 
from  enlightened  action  aim.ed  at  providing  real  opportunities  for  self-deter- 
mination to  patenalistic  action  aimed  at  terminating  cultural  identity  and 
destroying  the  Indian's  land  base.  The  termination  policies  are  illustrated  by 
Hou.se  Concurrent  Resolution  108,  Public  Law  280.  the  termination  acts  for 
the  Menominees  and  Klamaths.  and  the  1063  Washington  statute — all  of  which 
provided  for  the  loss  of  jurisdiction  and  authority  of  Indian  tribes  without 
their  consent.  Tlie  more  recent  self-determination  policies  are  illustrated  by 
the  reversal  within  the  Department  of  the  Interior  of  its  termination  policy  ; 
by  the  authorization  of  retrocession  in  the  Civil  Rights  Act  of  1068  and  the 
requirement  in  that  Act  of  Indian  consent  prior  to  any  further  state  assump- 
tion of  jurisdiction  under  Pulilic  Law  280:  by  President  Nixon's  INIessage  to 
Congress  of  .Tuly  10.  1070;  and  by  the  increasing  support  from  the  chairman 
.'^f  the  L'.S.  Senate  Interior  Committee  and  from  the  Governor  of  the  State  of 
Washington.  The  policy  that  "self-determination"  should  be  the  guide  in 
relations  between  the  state  and  federal  governments  and  the  Indians  follows 
the  idea  that  the  traditions,  cultural  values,  legal  systems,  treaty  rights,  and 
reservation  base  of  Indian  peoples  should  be  preserved  and  respected. 
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Chapter  2 
State  Jurisdiction  Over  Indian  Reservations  In  The  State  of  Washington 

A.    WASHINGTON    LAW    TJNDEK    PUBLIC    LAW     280 

This  chapter  will  examine  the  legislative  action  taken  by  the  State  of 
A^'ilshington  untler  the  authority  of  Public  Law  280,  the  policies  supporting  such 
action,  the  judicial  interpretations  of  assumption  of  jurisdiction  enactments 
and  the  Indians'  response  to  these  events. 

Tile  initial  question  is:  Why  did  the  State  of  "Washington  implement  the 
authority  granted  it  by  the  Public  Law  280 V  Implementation  occurred  by  state 
le.LTislation  in  1957  ~'  and  193*).-'^ 

The  intent  of  the  legislation  must  be  discerned  directly  from  its  text  be- 
cause there  is  no  statutory  preamble,  legislative  history,  or  other  helpful 
rt_'levant  public  documents.  One  of  the  unfortunate  aspects  of  state  legislation 
in  "Washington,  and  most  other  states  with  similar  budgetary  cinistraints,  is 
that  little  legislative  history  (such  as  committee  reports,  committee  hearings, 
or  floor  debates)  is  kept  which  can  help  in  determining  the  background  or 
intent  of  legislation.  In  some  instances,  newspaper  accounts  will  reflect  what 
was  said  on  the  floor  of  the  House  or  Senate  about  the  proposed  bill.  This 
usually  happens  only  when  the  legislation  is  of  major  importance,  or  has 
captured  the  pul>lic  imagination.  We  have  been  unable  to  find  such  helpful  back- 
ground information  for  the  1957  or  1960  legislation. 

1.  The  1957  Washington  Statute — sclf-dete>-mination 

The  terms  of  the  1057  Act  reveal  that  it  was  intended  to  permit  agreement 
between  the  state  and  Indians,  if  they  so  desire,  on  the  assumption  by  the 
state  of  jurisdiction  over  Indian  reservations.  This  was  a  laudable  piece  of 
legislation  in  that  it  could  only  go  into  effect  upon  the  consent  of  the  Indian 
reservation.  Section  1  of  the  Act  provided  that  the  state: 

■•*  *  *  obligates  itself  to  assume  *  *  *  criminal  and  civil  jurisdiction  over 
Indians  and  Indian  territory,  reservation,  country  and  lands  within  this 
•state  *  *  *  whenever  the  governor  of  this  state  shall  receive  from  the  tribal 
council  or  other  governing  body  of  any  Indian  Iribe  *  *  *  a  resolution  express- 
ing its  desire  that  its  people  and  lands  be  subject  to  the  criminal  and  civil 
jurisdiction  of  the  state  *  *  *  to  the  extent  authorized  by  federal  law  *  *  *" 

In  Section  2  ^  the  statute  set  forth  the  procedure  by  which  such  jurisdiction 
was  to  be  proclaimed  : 

'•*  *  *  the  governor  *  *  *  sliall  (witliin  60  days  of  receipt  of  the  request 
from  the  Indians)  issue  *  *  *  a  proclamation  to  the  effect  that  such  jurisdic- 
tion shall  apply  to  all  Indians  and  all  Indian  territory,  reservation,  country 
a!!d  lands  of  the  Indian  body  involved  *  *  *" 

In  the  case  of  the  Colville.  Spokane,  or  Yakima  Tribes,  Section  2  provided 
a  special  procedure  for  obtaining  con.sent  to  state  jurisdiction  in  which  the 
tribrJ  council's  request  must  be  ratified  by  a  two-thirds  majority  of  the  adult 
enrolled  members  of  the  tribe  voting  in  a  referendum.  The  Yakima,  Colville, 
and  Spokane  Reservations  had  raised  special  objections  in  Congress  at  the 
time  of  enactment  of  Public  Law  280  to  the  possibility  that  the  State  of 
Washington  might  under  any  circumstances  l)e  empowered  to  assume  juris- 
diction over  those  reservations.  The  Washington  State  Law  of  1957  recognized 
tlie  weight  of  these  objections  and  enacted  the  .special  conditions  on  the 
procedure  by  which  consent  of  these  three  tribes  v/as  to  be  obtained. 

This  1957  statute  precluded  any  state  assumption  of  jurisdiction  over  trust 
'ovoi!f>rtv  or  o^er  treaty  hunting  and  fi.shing  rights^  (which  is  (on-isteut  with 
tlie  Public  Law  280  limitations  in  this  respect).  It  also  provided  tribal 
custom  would  prevail,  if  not  inconsistent  with  state  law,'"  in  civil  cases  arising 
from  Indian  country. 

Under  the  Washington  Laws  of  1957  state  jurisdiction  was  requested  by  and 
extended  to  nine  tribes,  the  Chelialis,  3Iuckelslioot,  Nisqually,  Quileute.  Quin- 
ault.  Skokomisli.  Swuaxin  Island,   Suquamish.  and  Tulalip."" 

Though  the  1957  Act  was  based  on  a  policy  of  self-determination,  it  hnd  three 
flaws.  First,  it  did  not  provide  for  a  tribal  period,  during  which  both  the 
Indians  and  the  state  could  find  out  whether  the  situation  on  the  reserva- 
tions was  actually  improved  by  the  assumption  of  jurisdiction,  either  for  non- 
Indians  or  Indians,  before  making  a  m.ore  permanent  arrangement.  Second, 
it  did  not  provide  a  method  of  returning  jurisdiction  to  the  Indians  if  state 
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jurisdiction  was  found  to  be  unsatisfactory.  Third,  ttie  belief  of  the  Indians, 
in  consenting  to  state  jurisdiction,  was  that  the  system  of  justice  on  the 
reservation  would  be  improved,  and  they  v^'ould  receive  better  law  enforce- 
ment, better  services  for  their  juveniles,  more  social  services,  etc.  This  ex- 
pectation proved  incorrect.  Most  of  the  reservations  that  accepted  state  juris- 
diction have  now  requested  that  it  be  returned. 

2.  The  1963  TVasMngton  Statute 

The  1963  Act  represented  a  policy  shift  in  the  State  of  Washington  from 
self-determination  toward  termination  and  assimilation,  and  thereby  toward 
an  emphasis  on  the  state  legislature  as  a  body  in  which  the  fate  of  the 
Indians,  either  v4th  or  without  their  consent,  was  to  be  determined. 

The  policy  shift  toward  termination  and  assimilation  at  the  federal  level 
had  hit  a  peak  in  the  early  1950's,  but  seemed  to  find  its  strongest  expres- 
sion at  the  state  level  in  the  enactment  of  Chapter  36,  Laws  of  1963. 

The  most  important  change  v.-as  imposition  of  total  jurisdiction  over  some 
Indian  land  and  partial  jurisdiction  over  all  of  the  Indian  reservation  land 
located  in  the  State  of  Washington,  without  the  consent  of  the  tribes  involved. 
The  new  scheme  provides  for  state  criminal  and  civil  jurisdiction  over  all 
fee  patent  land  on  the  reservation,  i.e.,  those  lands  owned  by  either  Indians 
or  non-Indians.  (Fee  patent  lands  are  not  owned  by  the  United  States  in 
trust  for  the  tribe,  or  by  individual  Indians  subject  to  restraint  or  alienation. 
i.e.,  allotted  lands.  In  addition,  the  state  assumed  jurisdiction  in  eight  sub- 
ject areas  over  all  reservation  lands.  The  eight  are:  (1)  compulsory  school 
attendance;  (2)  public  assistance;  (3)  domestic  relations;  (4)  mental  illness; 
(5)  juvenile  delinquency;  (6)  adoption  proceedings;  (7)  dependent  children; 
and  (8)  operation  of  motor  vehicles  upon  the  public  streets,  alleys,  roads  and 
highways. 

The  1963  Statute  re-enacted,  with  only  slight  modification,  the  provision 
contained  in  the  1957  Act  declaring  that  it  was  not  intended  to  authorize 
the  "alienation,  encumbrance,  or  taxation  of  any  real  or  personal  property, 
including  water  rights  and  tideland"  ^^  belonging  to  Indians  and  held  in  trust 
by  the  United  States  or  subject  to  a  restriction  against  alienation  imposed  by 
the  United  States.  The  1963  Act  also  disclaimed  any  control  over  hunting  or 
fishing  rights.  It  retained  the  provision  that  tribal  custom  would  prevail  in  a 
civil  case  if  not  inconsistent  with  any  state  law.^" 

The  1963  Act  re-enacted,  with  some  modifications,  the  procedure  for  a  tribal 
petition  and  tlie  Governor's  i)roclamation  in  the  event  a  tribe  desired  full 
state  jurisdiction.^  One  important  change  in  this  procedure  was  in  allowing 
a  tribe  to  request  either  civil  or  criminal  jurisdiction  instead  of  ]»oth  or 
neither  choice  provided  under  the  laws  of  1957.  Another  new  provision  in 
the  1963  Act  required  the  Bureau  of  Indian  Affairs  recognition  of  the  tribal 
body  issuing  a  petition  requesting  state  jurisdiction.  A  related  change  in  the 
1963  Act  deleted  the  previous  special  election  procedures  on  the  consent  ques- 
tion for  the  Yakima.  Colville,  and  Spokane  Reservations.  The  new  statute 
placed  these  tribes  in  the  same  class  as  other  tribes  in  the  state,  requiring 
only  a  decision  by  the  tribal  governing  body  "recognized  by  the  Bureau  of 
Indian  Affairs". 

Jurisdiction  over  the  nine  tribes  that  hnd  earlier  consented  to  thnt  ir.ri*- 
diction  under  the  1957  Statute  was  expressly  retained  in  the  1963  Act  by  a 
savings  clause.'^  Two  additional  tribes,  the  Colvilles  and  the  Sv*'inomish,  re- 
quested jurisdiction  over  the  new  1963  Law.  The  Swimomish  asked  that 
only  criminal  jurisdiction  be  extended  to  their  reservation.  Needless  to  snv. 
the  1963  Act  suffers  from  some  basic  defects  of  the  1957  Act  in  that  it:  (1) 
ignores  Indian  views:  (2)  does  not  provide  for  any  experimental  period  dur- 
in.g  which  Indians  and  non-Indians  can  find  out  whether  the  situation  is  im- 
proved by  the  assumption  of  state  iurisdictinn :  and  (3)  does  not  provide  a 
means  of  returning  jurisdiction  to  the  reservation,  even  if  Indians  and  non- 
Indians  alike  want  to  do  this. 

S.  Court  interpretation  of  the  195'1  and  196.3  acts 

Tt  will  be  recalled  (ante  p.  79)  th.^t  eight  states,  including  Washington,  re- 
ceived separate  treatment  in  Public  Law  280  because  of  tlieir  respective  con- 
stitutional disclaimers  of  right  and  title  to  all  lands  lying  within  the  boun- 
daries of  the  state  held  by  any  Indian  or  Indian  tribe.  The  Washington  Cor-- 
stitution   "forever"   disclaimed   all   such  land   rights   and   titles   and  provided 
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these  Indian  lands  "shall  remain  under  the  absolute  jurisdiction  and  control 
of  the  Congress  of  the  United  States".^ 

At  first  it  was  thought  that  these  eight  states  would  have  to  amend  their 
constitutions  before  they  could  assume  jurisdiction  over  Indian  lands  under 
Public  Law  280.  Carr  and  Johanson,  writing  in  the  Washington  Law  Revicxo 
in  1958,^"  thought  it  "probable"  that  the  1957  Washington  Statute  would  be 
held  unconstitutional  under  the  Washington  Coustit\;tion.  These  authors  be- 
lieved Congress  intended  that  states  with  constitutional  disclaimers  would  have 
to  amend  their  constitutions  to  come  within  the  provisions  of  Public  Law  280, 
and  that  the  legislatures  of  these  states  could  not,  by  state  legislation,  give 
the  "consent  of  the  people"  for  state  constitutional  law  purposes. 

Litigation  arose  foUovnng  the  enactment  of  the  1957  and  1963  statutes  in 
Washington  testing  their  validity.  The  important  cases  from  the  Washington 
Supreme  Court  and  the  U.S.  Court  of  Appeals  for  the  9th  Circuit  have  made 
it  clear  that  the  Washington  legislative  method  of  coming  within  Public 
Law  280  is  constitutionally  effective.  Three  cases  that  deserve  consideration 
are  State  v.  Paul,^''  Quinault  Tribe  v.  Gallagher,'"'  and  ilakah  Tribe  v.  State."'' 

In  1959  the  first  challenge  to  the  validity  of  the  1957  law  occurred  in  State 
V.  Paul.  An  Indian  was  charged  with  second  degree  assault  on  the  Tulalip 
Reservation,  a  reservation  which  had  requested  state  civil  and  criminal  juris- 
diction. The  Washington  Supreme  Court  uplield  the  validity  of  state  jurisdic- 
tion over  the  Tulalips,  saying  "the  consent  of  the  people"  in  terms  of  Article 
26  of  the  Washington  Constitution  could  be  accomplislied  through  legislation, 
without  a  constitutional  amendment,  thus  permitting  Washington  to  take  ad- 
vanage  of  Public  Law  280.  The  court  relied  on  Boeing  v.  Reconstruction  Fi- 
nance Corporation,*''  which  concerned  a  section  of  Article  26  of  the  Washington 
Constitution  whereby  the  state  disclaimed  the  right  to  levy  taxes  on  federal 
property  within  the  state  without  the  consent  of  Congress  and  the  consent  of 
the  people  of  Washington.  A  federal  law  granted  consent  for  the  state  to  tax 
certain  classes  of  property  and  the  state  sought  to  take  advantage  of  the  pro- 
visions by  legislative  action. 

The  court  in  Boeing  concluded  that  the  legislature  could  validly  grant  "the 
consent  of  the  people"  for  the  purpose  of  Article  26.  The  court  reasoned  that 
the  meaning  of  the  Washington  Constitution  was  fixed  as  of  the  date  of  its 
adoption  in  1889  and  at  that  time  there  was  neither  the  initiative  nor  the 
referendum  available  for  the  submission  of  a  question  to  the  people  of  the 
State  of  Washington.  Since  the  one  method  of  granting  consent,  amending 
the  Constitution,  was  so  cumbersome,  the  court  felt  that,  for  the  purposes 
of  the  compact  with  the  United  States,  as  embodied  in  Article  26 : 

"*  *  *  it  is  clearly  apparent  that  the  makers  of  our  constitution  had  in 
mind  that  the  people  would  speak  through  the  mouth  of  the  legislature  in 
agreeing  that  Federal  property  might  bo  tnxed"" 

The  court  in  Paul  felt  this  reasoning  from  Boeing  applied  equally  well  to 
the  disclaimer  of  jurisdiction  over  Indians  and  concluded  that : 

"Congress  did  not  require  that  this  compact  clause  be  irrevocable.  ai\=;ent  a 
Washington  State  constitutional  amendment.  Rather,  Congress  insisted  on 
bilateral  action  by  the  people  of  the  United  States  (speaking  through  Con- 
gress) and  the  people  of  the  State  of  Washington  (speaking  through  the  legis- 
lature)."'' 

The  Paul  opinion  is  confusing  in  that  it  cites  Section  6  and  Section  7  of 
rnblic  Law  280  as  authority  for  assumption  of  jurisdiction  under  the  Laws 
of  1957."  While  no  states  are  specifically  mentioned  in  the  statute,  it  can 
be  seen  from  the  legislative  history  that  Congress  drafted  Section  6  with 
Washington  and  seven  other  similarly  situated  states  in  mind."  Section  7  was 
a  catch-all  for  the  other  states. 

The  second  important  case  is  Quinault  Tribe  v.  Gallagher,  in  which  the 
Quinaults  sought  declaratory  and  injunctive  relief  in  federal  court  to  prevent 
the  state  from  asserting  jurisdiction  over  the  tribe  under  the  provisions  of 
the  Laws  of  1957  as  amended  by  the  Laws  of  1963.^" 

The  Quinaults  argued  the  Washington  Constitution,  the  Enabling  Act,  and 
Public  Law  280  require  amendment  of  Article  26  of  the  Washington  Consti- 
tution before  the  "consent  of  the  people"  required  for  the  State  of  Washing- 
ton to  come  within  the  provisions  of  Public  Law  280  can  occur.  The  9th 
Circuit  Court  said  the  consent  of  the  people  of  Washington  for  the  purposes 
of  Article  26  of  the  Washington  Constitution  is  a  question  of  state  law  and 
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federal  courts  are  thus  bound  by  the  state  court  pronouncement  in  Paul  and 
later  cases  on  this  issue. 

To  answer  the  arguments  that  the  Enabling  Act  and  Public  Law  280  re- 
quired an  amendment  of  the  Washington  Constitution,  the  9th  Circuit  Court 
looked  to  the  legislative  history  for  an  indication  of  Congressional  intent. 
The  court  said  it  was  understandable  Congress  might  assume  an  amendment 
was  necessary  to  change  the  disclaimer  provision  since  the  provision  was 
embedded  in  the  state  constitution.  However,  the  real  concern  of  Congress,  the 
court  continued,  was  not  the  particular  method  used,  but  rather  that  the 
disclaimer  "be  removed  in  some  way  which  would  be  valid  and  binding 
under  the  state  law"'.*®  The  court  held  that  Congress  did  not  preclude  the 
possibility  of  a  legislative  assumption  of  jurisdiction  under  Section  6  of 
Public  Law  280. 

The  Quinaults  urged  another  ground  for  the  invalidity  of  Revised  Code  of 
Washington  (R.C.W.)  37.12.010  (the  codification  of  the  19G3  Act)  :  that  the 
assumption  of  total  state  jurisdiction  over  non-trust  lands  and  over  the  eight 
subject-matter  areas  was  a  partial  assumption  of  jurisdiction  and  thus  not 
authorized  by  the  terms  of  Section  6  of  Public  Law  280.  The  9th  Circuit  Court, 
however,  avoided  the  question  of  whether  a  partial  assumption  would  be  justi- 
fied under  Section  6  of  Public  Law  280,  by  interpreting  R.C.W.  37.12.010  as 
not  being  a  "partial"  assumption  of  jurisdiction  by  the  State  of  Washington. 
The  court  characterized  the  law  as  being  a  full  assumption  of  jurisdiction 
but  subject  to  the  condition  precedent  that  the  tribe  request  total  jurisdiction. 
It  should  be  remembered,  R.C.W.  37.12.010  extends  total  jurisdiction  to  all 
non-trust  lands  and  jurisdiction  over  the  eight  subject  matter  areas  to  the 
entire  reservation,  trust  and  non-trust  lands  alike. 

It  is  difiicult  to  see  the  logic  of  the  9th  Circuit  Court's  holding  that  R.C.W. 
37.12.010  is  a  total  assumption.  As  the  court  recognized,  the  operation  of 
R.C.W.  37.12.010  is  to  extend  state  jurisdiction  over  the  state's  Indian  reserva- 
tions in  a  less  than  total  manner.  Some  2  million  of  the  approximately  3.5  mil- 
lion acres  of  the  reservations  in  the  state  are  subject  to  full  state  jurisdic- 
tion." The  remaining  1.5  million  acres  are  subject  to  state  jurisdiction  only 
in  the  eight  subject  areas,  except  for  the  Swinomish  Reservation  which  re- 
quested and  received  state  jurisdiction  only  in  criminal  matters.  Thus,  on  the 
Swinomish  Reservation  some  3,784  acres  are  subject  to  full  state  jurisdiction 
since  they  are  not  held  in  trust.  The  remaining  3,488  acres,  being  trust  lands, 
are  subject  to  state  jurisdiction  in  the  eight  subject  matter  areas  as  imposed 
by  R.C.W.  37.12.010  and  to  the  state  criminal  jurisdiction  as  requested  by  the 
tribe.  This  situation  seems  clearly  to  place  less  than  total  jurisdiction  in  the 
state.  It  is  both  a  partial  territorial  assumption  of  jurisdiction  over  non- 
trust  areas  and  a  partial  subject  matter  assumption  over  the  eight  areas  listed 
in  R.C.W.  37.12.010. 

Relevant  here  is  the  South  Dakota  Supreme  Court  holding  In  re  Havkiv.t 
Petition^^  that  a  South  Dakota  law  assuming  state  jurisdiction  only  over  those 
areas  of  highway  that  crossed  Indian  country  to  be  an  invalid  partial  assump- 
tion. The  court  reasoned  that  Congress  clearly  intended  Section  6  of  Public 
Law  280  to  apply  to  South  Dakota  and  when  a  federal  power  is  being  re- 
linquished, the  assumption  of  that  power  by  the  state  must  be  in  a  manner 
clearly  permissible  under  the  federal  statute.  The  court  found  Section  6  of 
Public  Law  280  did  not  authorize  a  state  to  asume  jurisdiction  over  only  a 
portion  of  a  reservation.  The  court  also  said  that  even  though  the  question 
was  not  before  them  that  they  had  doubts  Section  7  would  authorize  a 
partial  territorial  assumption. 

The  third  important  case  is  Makah  Trihe  v.  Strtte,*^  in  which  the  1963  amend- 
ment to  the  Washington  statutory  scheme  was  first  challenged  in  state  court. 
The  case  arose  from  a  declaratory  judgment  action  brought  by  the  Makahs 
to  test  whether  the  state  had  authority  to  enforce  its  motor  vehicle  laws 
within  the  reservation.  .Jurisdiction  over  motor  vehicles  was  one  of  the  eight 
subject  matter  areas  which  R  C.W.  .?T.121.00  extended  to  Indian  re-servations 
without  the  consent  of  the  tribes.  The  Makahs  had  not  r^onested  any  state 
jurisdiction  under  either  the  Washington  Laws  of  1957  or  19r3  and  thus  there 
could  be  no  argument  that  the  tribe  had  consented  as  had  the  Quinaults  in 
Gnllafjhn-  and  the  Tulalips  in  Paul. 

In  MolcaJi,  the  arguments  made  in  Paul  and  Gallagher  were  reasserted.  These 
were:    (a)    the   legislative   method   assuming   jurisdiction   under   Public    Law 
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280  was  contrary  to  the  Washington  Constitution,  and  (b)  the  Enabling  Act, 
Public  Law  280,  and  R.C.W.  37.12.010  constitute  a  partial  assumption  of 
jurisdiction  contrary  to  the  provisions  of  Public  Law  280.  The  Washington 
court  affirmed  its  holding  in  Paul  that,  for  state  law  purposes,  the  legislature,, 
independent  of  constitutional  amendment,  can  grant  the  consent  of  the  peo- 
ple to  accept  the  jurisdiction  offered  by  Public  Law  280.  It  agreed  with  the 
Gallagher  federal  court  in  concluding  that  all  Congress  wanted  under  Public 
Law  280  was  some  form  of  binding  consent  of  the  state.  The  court  also  adopted, 
the  Gallafjher  court  reasoning  that  the  partial  assumption  of  jurisdiction  under 
R.C.W.  37.12.010  was  not  partial  at  all.^''  Lastly,  in  a  statement  remarliable  for 
its  lack  of  understanding  of  the  Makah's  objections,  the  court  .said  if  the 
Makahs  are  aggrieved  because  there  is  less  than  total  state  jurisdiction  over 
the  reservation,  all  they  need  to  do  is  request  from  the  Governor  total  state 
jurisdiction  for  the  reservation. 

The  December  1972  Federal  District  Court  decision  in  Yakima  Nation  v. 
State  of  Washixf/toti  "'■  affirms  most  of  the  above  case  law  concerning  the 
validity  of  R.C.W.  37.12.  The  Federal  District  Court  held:  (1)  that  Washing- 
ton State  Supreme  Court  decisions  are  controlling  on  the  lack  of  need  for  a 
constitutional  amendment  in  Washington  to  implement  Public  Law  280;  and 
(2)  that  the  question  of  whether  R.C.W.  37.12  was  a  partial  assumption  of 
jurisdiction  and  thus  invalid  under  Public  Law  280  ''has  been  determined 
adversely"  to  the  Indians  in  the  earlier  Federal  Court  of  Appeals  decision, 
of  Quinanit  Indian  Trihc  v.  Gallagher. 

The  effect  of  the  case  law  is  to  hold  valid  the  Washington  legislature's 
response  to  the  opportunities  afforded  by  the  provisions  of  Public  Law  280. 
Tlie  questions  involved  have  never  been  ventilated  in  the  United  States  Su- 
preme Court,  and  it  is  possible  they  never  will  be  argued  in  that  court.  The 
Supreme  Court  lias  consistently  refused  to  hear  the  cases  that  would  settle 
the  arguments.  Certiorari  was  dismissed  in  Paul  for  a  defect  in  the  pleadings 
and  certiorari  was  denied  in  Seattle  Disposal  and  in  Gallagher.  Finally,  the 
appeal  in  the  most  recent  case.  Makah  Tribe  v.  State,  was  dismissed  on  March 
23.  1970  for  want  of  a  substantial  federal  question.  For  the  present,  at  least, 
R.C.W.  37.12.010  must  be  regarded  as  a  valid  exercise  of  legislative  power. 

4.  Current  litigation 

The  question  of  concurrent  versus  exclusive  state  jurisdiction  is  an  issue 
presently  before  the  courts.  In  the  past,  it  seemed  to  have  been  assumed  that 
state  jurisdiction  over  the  eight  subject-matter  areas  was  exclusive,  and  that 
the  Indian  tribes  could  no  longer  exercise  any  jurisdiction  over  these  mat- 
ters in  Washington.  The  Attorney  General  of  the  State  of  Washington  rendered 
an  opinion  to  this  effect  in  1964.  More  recent  investigation  casts  doubt  on  this 
view.  Although  it  is  not  our  purpose  to  exhaustively  analyze  this  issue,  we 
will  nonetheless  briefly  summarize  the  arguments  pro  and  con  on  this  issue, 
which  has  recently  been  decided  by  the  Federal  District  Court  for  the  Eastern 
District  of  Washington  in  the  case  of  Confederated  Bands  and  Tribes  of  the 
Yakima  Nation  v.  State  of  Washington,  et  ah,  Civil  No.  2732. 

The  principal  question  is  whether  Congress  intended,  in  Public  Law  280, 
to  authorize  the  states  to  assume  exclusive  (rather  than  concurrent)  juris- 
diction over  Indian  re.sei'vations.  Assuming  that  Congress  authorized  such  an 
assumption  of  jurisdiction,  a  secondary  question  is.  did  the  1963  Washington 
Act  in  fact  assume  exclusive  jurisdiction  over  Indian  reservations — or  only 
concurrent  jurisdiction. 

The  courts  have  repeatedly  said  that  a  Congressional  intent  to  empower  the 
states  to  interfere  with  tribal  self-government  will  not  be  lightly  attributed, 
and  to  find  such  power  in  federal  legi.slation  ordinarily  requires  a  clear  state- 
ment by  Congress  to  that  effect. 

To  say  the  least,  Pul>lic  Law  280  is  not  as  clear  as  it  might  be  on  this 
question.  If  Congress  had  intended  that  state  jurisdiction,  once  assumed,  was 
to  be  exclusive,  it  could  have  said  so  plainly  and  simply.  It  did  not.  This 
suggests  that  what  Congi-ess  did  intend  was  merely  to  i)ermit  the  states  to 
also  exercise  jurisdiction  on  reservations,  leaving  to  the  variotis  Indian  tribes 
the  power  to  continue  applying  their  own  law,  especially  as  to  Indians,  if 
they  wished  to  do  so. 

On  December  1.  1972  the  Federal  District  Court  determined  that  the  Wash- 
ington State  assumption  of  jurisdiction  over  Indian  reservations  under  Ful)- 
lic  Law  280  and  Washington  statutes  was  "exclusive",  not  "concurrent". 
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Yakima  Nation  v.  Washington  also  raises  the  question  whether  the  pro- 
visions of  R.C.W.  37.12  which  impose  total  state  jurisdiction  over  all  fee 
patent  lands  and  partial  state  jurisdiction  (eight  subject  areas)  over  all 
Indian  lands  is  unconstitutionally  vague,  and  fails  to  meet  the  constitutional 
standards  of  due  process  and  equal  protection.  The  Yakima  Nation  has 
argued  the  geographical  and  subject  matter  checkerboard  pattern  makes  im- 
possible a  fair  and  equal  law  enforcement  system.  The  geographical  checker- 
board pattern  is  created  by  the  imposition  of  total  state  jurisdiction  over  fee 
patent  lands,  the  eight  subject  areas.  The  subject  matter  checkerboard  Is 
created  by  the  imposition  of  state  jurisdiction  over  the  eight  subject  areas. 
The  legal  system  on  the  reservations  has  become  so  confusd  as  to  deny  Indians 
the  opportunity  to  have  the  same  quality  of  legal  protection  as  non-Indians 
(equal  protection)  and  denies  the  chance  of  a  fair  legal  process  (due  process). 

It  will  be  recalled,  the  Yakima  Reservation  never  requested  state  jurisdic- 
tion imder  either  the  1957  or  1963  Statutes,  and  thus  is  subject  to  state 
jurisdiction  only  to  the  extent  imposed  without  its  consent  under  the  1963  Act. 

In  its  December  1,  1972  decision  the  Federal  District  Court  held  that  R.C.W. 
37.12  was  not  unconstitutionally  vague ;  it  also  held  that  this  state  law  is 
not,  as  written,  violative  of  the  Federal  Constitution  due  process  and  equal 
{)roteftion  principle?.  The  court  held,  however,  that  the  question  of  whether 
R.C.W.  37.12  as  applied  on  Indian  reservations  in  Washington  is  violative  of 
these  federal  constitutional  principles  is  a  question  of  fact  to  be  determined 
at  a  full-scale  trial.  Upon  later  hearings,  the  court  rejected  the  Yakima  con- 
tentions. 

Another  argument  raised  by  the  Yakima  Nation  in  this  litigation  is  that, 
because  tribal  jurisdiction  and  federal  jurisdiction  arise  from  two  different 
sourc-es,  the  federal  government  may  not  delegate  tribal  governmental  power 
to  the  states  without  the  consent  of  the  sovereign  Indian  nation.  In  other 
words,  the  United  States  does  not  have  "plenary"  power  over  Indian  tribes 
in  this  respect.  Its  power  stops  short  of  the  ability  to  delegate  to  the  states 
authority  to  assume  jurisdiction  over  Indian  reservations.  The  Federal  District 
Court  rejected  these  arguments  and  held  that  Public  Law  280  and  R.C.W. 
37.12  were  valid  even  without  the  consent  of  the  Indians. 

If  the  Yakima  Nation  can  obtain  a  reversal  of  the  Federal  District  Court 
decision  on  appeal,  presumably  the  effect  will  be  to  strike  down  R.C.W. 
37.12.010  and  the  State  of  Washington  will  no  longer  have  complete  jurisdic- 
tion over  free  patent  lands,  or  partial  jurisdiction  over  all  lands  as  to  the 
eight  Subject  matter  areas.  A  victory  in  the  case,  however,  would  still  leave 
the  state  with  jurisdiction  over  those  reservations  which  had  previously 
consented  to  jurisdiction  under  either  the  1957  or  1963  statutes.  Furthermore, 
it  would  still  leave  the  question  of  how  to  obtain  retrocession  for  those  tribes 
that  had  previously  consented  to  state  jurisdiction. 

B.  RETROCESSION 

1.  Indian  requests  for  retrocession 

The  Indians  in  the  State  of  Washington,  as  elsewhere,  have  become  in- 
creasingly disenchanted  with  the  "improvement"  in  reservation  life  that  was 
supposed  to  result  from  state  assumption  of  jurisdiction.  Some  of  their  views 
are  illustrated  by  the  report  "Are  You  Listening  Neighbor?",  prepared  by 
the  Indian  Affairs  Task  Force  for  the  State  of  Washington. 

The  report  tells  of  the  repeated  Indian  charges  of  state  failure  in  adequate 
law  enforcement  on  reservations  which  creates  "almost  insurmountable  prob- 
lems within  the  reservation".  The  problems  ranged  from  Inability  to  mount 
comprehensive  delinquency  planning  because  of  the  state's  total  jurisdiction 
over  juveniles  but  lack  of  jurisdiction  over  their  parents  to  the  law  enforce- 
ment problems  due  to  confusing  physical  boundary  lines  between  trust  or 
non-trust  land  within  the  reservation. 

Indian  complaints,  serious  and  often  bitter,  charged  racial  discrimination  in 
law  enforcement,  resulting  in  unsolved  and  uninvestigated  homicides  and 
highway  accidents  involving  Indians.  Police  harassment  was  widely  charged. 

The  Task  Force  report  tells  of  the  Colvilles'  1965  petition  for  state  juris- 
diction to  that  tribe's  subsequent  support  of  full  retrocession  of  law  and 
order  jurisdiction  from  the  state.  The  Colvilles  had  agreed  in  1965  to  pay 
the  cost  for  the  maintenance  of  law  and  order  but  concluded  "law  enforce- 
ment on  the  reservation,   even  with  their  tribal  funding  as  a   subsidy,   was 
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woefully  inadequate.  Thus  the  tribe  has  withdrawn  the  subsidy  and  the  county 
has  closed  the  reservation  jail  and  reduced  the  law  enforcement  personnel 
assigned  to  the  area."'  "" 

From  Indians  across  the  state  complaints  were  brought  to  the  Task  Force 
of  restrictions  in  the  Indian  arrest  powers  over  non-Indians  committing  crimes 
on  the  reservation,  as  well  as  forfeiture  of  collected  lines  which  were  imposed 
on  non-Indians.  Cross-deputizing  of  tribal  and  Bureau  of  Indian  Affairs  police 
was  seen  as  a  solution  to  problems  related  to  arrest.^ 

Additional  concern  was  raised  as  to  the  lack  of  recognition  and  lawful 
authority  of  the  tribal  courts.  In  the  past,  at  least,  non-Indian  violators  on 
Indian  land  could  not  be  tried  before  tribal  courts,  and  tribal  court  decisions, 
when  announced,  were  not  binding  on  non-Indian  state  courts.  The  result 
is  that  the  Indians  often  exercise  physical  force  agaist  those  trespassing  and 
infringing  on  federal  treaty  rights.  The  Quinault  Indians  have  assumed 
jurisdiction  over  non-Indians  on  the  treaty  of  implied  consent.  This  is  in 
part  due  to  the  County  Sheriff's  admission  that  his  office  has  neither  man- 
power nor  funds  to  adequately  protect  invaded  and  damaged  Indian  areas  and 
the  referral  of  juvenile  cases  from  the  County  Court  to  the  Tribal  Court. 

It  was  in  response  to  persistent  objections  by  Indians  throughout  the  na- 
tion and  the  reality  that,  in  too  many  cases,  Indian  life  simply  worsened 
under  state  jurisdiction  that  Congress  was  forced  to  act.  The  Indian  Civil 
Rights  Act  of  1968  contained  a  provision  authorizing  states  to  retrocede  or 
return  jurisdiction  assumed  over  Indian  reservations.  The  net  enabling  retro- 
cession did  not  formulate  any  procedure  to  effectuate  retrocession.  It  merely 
stated  that  the  federal  government  could  accept  retrocession  from  a  state. 
Hence,  the  action  was  first  with  the  state  and  secondly  with  the  government. 
Neither  the  tribe  nor  the  federal  government  could  force  a  state  to  relinquish 
jurisdiction  acquired  pursuant  to  Public  Law  280. 

The  1908  Civil  Rights  Act  also  provided  that  no  state  could,  in  the  future, 
assume  jurisdiction  over  any  Indian  reservation  unless  with  the  consent  of 
the  tribe,  indicated  by  an  affirmative  vote  at  a  special  referendum  election 
conducted  under  the  STipervision  of  the  Secretary  of  the  Interior.  As  indicated 
earlier,  this  legislation  expressed  a  major  policy  shift  for  the  federal  govern- 
ment in  removing  federal  consent  for  .state  assumption  of  jurisdiction  over 
Indian  reservations  without  the  consent  of  those  Indians.  Unfortunately,  the 
1963  statute  was  already  on  the  books  in  Washington  and  was  not  repealed  by 
the  1968  federal  law. 

It  was  on  the  basis  of  the  existence  of  this  new  federal  authority  for  retro- 
cession that  the  Indian  Affairs  Task  Force  recommended  that  .  .  . 

"The  State  Legislature  pass  a  bill  outlining  the  procedure  for  retrocession. 
Retrocession  would  return  to  the  State's  Indian  tribes  whatever  degree  of 
lav»'  and  order  authority  over  their  reservations  that  the  individual  tribes 
agree  they  can  assume.  This  type  of  legislation  would  include  provision  for 
the  tribe  to  asume  full  jurisdiction  over  law  and  order,  or  would  provide  for 
the  tribe  to  assume  with  the  State  concurrent  jurisdiction  if  the  tribe  pre- 
ferred, or  would  permit  the  tribe  to  assume  just  those  areas  of  jurisdiction 
which  tribe  chose  to  pay  for  and  administer." 

2.  Who  can  act  for  the  State  in  retroceding  jurisdiction  to  the  Indian  tribes? 

Washington's  Governor  Dan  Evans  has  indicated  that  he  favors  returning 
jurisdiction  to  the  Indian  tribes.  The  Governor,  by  executive  order,  retro- 
ceded  state  jurisdiction  over  the  Port  Madison  Reservation  (upon  the  Indians' 
request),  and  the  Secretary  of  the  Interior  has  accepted  the  retrocession. 
However,  a  question  has  been  raised  whether  the  Governor  of  Washington 
has  legal  authority  to  retrocede  jurisdiction  to  an  Indian  reservation  without 
enactment  of  new  state  legislation  specifically  authorizing  him  to  do  so.  State 
Senator  Perry  B.  Woodall,  from  Toppenish,  Washington,  requested  an  opinion 
from  the  State  Attorney  General  on  this  question : 

"When  state  jurisdiction  has  been  validly  extended  over  an  Indian  people 
and  reservation  pursuant  to  and  in  conformity  with  R.C.W.  37.12.010  [1963 
'consent'  statute]  or  R.C.W.  37.12.010  [1957  'consent'  statute,  now  repealed 
by  the  1963  Act],  can  this  jurisdiction  be  retrooeded  by  action  of  the  governor 
without  any  change  in  existing  statute  law?" 

The  Attorney  General  responded."  saying  that  the  Governor  could  not  retro- 
cede jurisdiction  to  an  Indian  tribe  unless  new  authorizing  legislation  was 
enacted  by  the  state  legislature.  First,  the  Attorney  General  noted,  the  Gov- 
54-398—75 7 


94 

ernor  did  Bot  have  power  to  retrocede  the  "partial  jurisdiction  which  was  as- 
suiiied"  over  the  eight  subject-matter  areas  covered  by  R.C.W.  37.12.010,  en- 
acted in  1063.  He  stated  he  could  find  no  source  of  authority  for  such  guberna- 
torial action,  either  express  or  implied.  Nor  could  the  Attorney  General  find 
authority  for  the  Governor  to  retrocede  jurisdiction  which  had  been  proclaimed 
by  the  Governor  under  either  the  1957  or  the  1963  Act  pursuant  to  a  petition 
by  a  particular  Indian  tribe.  The  Attorney  General  did  confirm  the  Gov- 
ernor's power  to  effectively  rescind  a  "previous  gubernatorial  proclamation 
on  the  basis  of  some  later  discovery  of  error  in  its  initial  issuance",  thus 
validating  the  recission  of  the  Governor's  proclamation  of  jurisdiction  over 
the  Quinault  Reservation.  The  Attorney  General,  however,  could  not  find 
authority  either  in  the  statutes  or  the  Constitution  for  the  Governor  to  retro- 
cede jurisdiction  to  a  reservation  where  the  state's  initial  assumption  of  same 
was  without  defect.^^  The  Attorney  General  noted  in  passing  that  two  execu- 
tive request  bills  were  introduced  in  the  1071  legislative  specifically  designed 
to  empower  the  Governor  to  retrocede  jurisdiction  to  Indian  reservations.  He 
stated  "their  introduction  at  the  Governor's  request  would  seem  to  imply  at 
least  some  degree  of  doubt  on  his  part  as  to  the  extent  of  his  authority 
with  regard  to  retrocession  and  a  need  to  clarify  this  matter". 

Whether  the  Attorney  General  is  or  is  not  correct  in  his  analysis  of  the 
law,  the  question  that  he  has  raised  about  the  Governor's  power  to  issue 
retrocession  proclamations  has  caused  the  Governor  to  decline  to  issue  further 
such  proclamations.  It  appears  doubtful  that  the  Governor  will  want  to 
issue  any  proclamations  in  the  future  if  his  action  will  leave  an  ambiguous 
question  of  jurisdiction  to  be  resolved  by  the  courts. 

As  for  the  Port  Madison  Reservation,  it  will  be  recalled  that  the  Governor 
had  already  proclaimed  retrocession,  and  that  proclamation  had  been  accepted 
by  the  Secretary  of  Interior,  prior  to  the  announcement  of  the  above  Attorney 
General's  opinion.  This  poses  a  perplexing  question  about  the  status  of  juris- 
diction on  the  Port  Madison  Reservation.  If  the  Attorney  General  is  correct, 
then  the  State  of  Washington  may  still  have  jurisdiction  there.  If  the  At- 
torney General  is  not  correct,  then  jurisdiction  has  been  returned  to  the 
United  States,  and,  in  fact,  is  in  the  hands  of  the  Suquamish  Indian  tribe 
except  for  the  eight  subject-matter  areas  and,  in  certain  respects,  as  to  fee 
patent  land. 

It  is  important  to  the  Indian  comhiunity  in  Washington  to  know  whether 
the  Governor  can.  without  further  legislation,  retrocede  jurisdiction  taken 
under  the  1957  and  1963  Acts.  Thus,  a  co.urt-test  of  the  correctness  of  the 
Attorney  General's  opinion  should  be  seriously  considered.  Such  a  test  may 
result  from  some  future  attempt  by  the  Suquamish  Indians  to  enforce  tribal 
law  on  the  Port  Madison  Reservation.  Thus,  someone  charged  with  an  offense 
xmder  tribal  law  may  take  the  case  to  the  federal  courts  on  the  grounds 
that  the  tribal  court  has  no  jurisdiction.  There  are  also  other  Vt'ays  in  which 
the  issue  might  be  raised  in  the  courts  and  a  definitive  opinion  obtained, 
some  of  which  wotild  produce  a  federal  court  decision,  and  others  of  which 
would  produce  a  state  court  opinion. 

C.  PRESENT  JtTEISDICTrON  IN  OPERATION 

i.  Comment  on  eiffht  subject  areas  covered  by  1963  act 

,It  is  not  the  purpose  of  this  study  to  either  decide  or  recommend  pre- 
cisely where  jurisdiction  over  these  eight  subject  aras  should  reside.  This 
is  for  the  tribes,  the  state,  and  the  federal  government  to  decide.  Rather,  the 
purpose  here  is  to  explore  some  of  the  ramifications  of  the  imposition  of 
state  jurisdiction  over  these  areas,  and  describe  alternative  means  of  im- 
proving the  system,  specifically  through  the  return  of  jurisdiction  to  the 
Indian  reservations  in  a  number  of  these  arena. 

The.  eight  subject  areas  covered  by  the  1963  Washington  Statute  are:  com- 
pulsory school  attendance:  public  assistance:  domestic  relations:  mental  ill- 
ness.: j.uvenUe  dplinquency :  adoption  proceedings ;  dependent  children:  and 
operation  .o.f  motor  ■  vehiples  upon  the  public  streets,  alleys,  roads  and  high- 
wavs.  ' 

Qr),crnfwn  of  motor  vehicles  on  the  pnhlic  streets,  nllevs,  rorrds.  nn(t-  Tiifjh- 
lOfil'S. — Undoubtedly,  the  stronge^st  argument  for  state  jurisdiction  can  bp  made- 
h«re.  At  best,  howp^ver,  this  argunjent  supports  only  a  claim  for  concurrent 
jurisdiction,  leaving  the  Indian  communities  involved,  if  tliey  wish,  jurisdic- 
tion over  Indians  who  violate  tribal  laws  ir   operating  motor  vehicles  on  the 
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public  highways.  The  persistent  Indian  claims  of  racial  discrimination  and 
selective  law  enforcement  by  state  and  local  police  would  be  best  met  by 
having  Indian  police  enforce  the  law  as  to  Indians. 

Certainly  one  of  the  most  desirable  solutions  to  this  problem  is  recom- 
mended by  the  Indian  Affairs  Task  Force,  and  illustrated  by  the  arrange- 
ments now  substantially  in  existence  among  the  Warm  Springs  Indians,  the 
adjacent  counties,  and  the  State  of  Oregon. 

"All  Indian  police  officers  who  serve  reservations  be  deputized  by  the 
sheriffs  of  the  counties  within  which  the  reservations  lie  so  that  Indian 
officers  may  legally  arrest  non-Indians  who  commit  crimes  on  Indian  land." 

Also,  as  noted  earlier,  Arizona  has  recently  enacted  legislation  to  give 
tribal  police  officers  power  to  arrest  non-Indian  offenders  on  the  reservation. 

Compulsory  school  attendance. — Attitudes  in  the  non-Indian  community  to- 
ward compulsory  school  attendance  have  changed  significantly  over  the  past 
few  years.  Whether  for  good  or  ill,  considerably  less  emphasis  is  placed  on 
attendance  now  than  a  few  years  ago,  and  certainly  less  enforcement  of 
attendance  is  visible  now  compared  to  years  past,  when  truant  officers  regu- 
larly checked  upon  students  failing  to  show  at  school. 

Apparently,  the  1963  statute  was  enacted  on  the  assumption  that  the  high 
dropout  rate  of  Indian  children  from  the  public  schools  would  be  slowed 
or  reversed  if  the  state  took  over  the  policing  of  school  attendance  by  Indian 
children.  There  is  no  evidence  of  such  a  change  in  school  attendance  of  Indian 
children,  certainly  not  from  this  cause.  The  problems  that  Indian  children 
have  with  schools  run  much  deeper  than  those  that  can  be  solved  merely  by 
having  state  or  county  officials  enforce  their  school  attendance. 

In  any  event,  this  particular  part  of  the  1963  Act  is  probably  invalid  be- 
cause it  conflicts  with  a  more  specific,  f;nd  pre-existing,  federal  law.  A  fed- 
eral statute  adopted  in  1929.  and  amended  in  1946.  says  in  part : 

"The  Secretary  of  the  Interior  may  authorize  the  states  *  *  *  (20  to  en- 
force the  penalties  of  state  compulsory  school  attendance  laws  against  Indian 
childi-en  *  *  *  except  that  this  paragraph  (2)  shall  not  apply  to  any  Indians 
of  any  tribe  in  which  a  duly  constituted  governing  body  exists  until  such 
body  has  adopted  a  resolution  consenting  to  such  application."^ 

The  policy  expressed  in  this  federal  statute  is  consistent  with  the  policy 
of  self-determination  in  that  it  requires  the  approval  of  the  governing  body 
of  the  Indian  tribe  as  a  condition  to  state  enforcement  of  school  attendance. 
It  is,  in  fact,  difficult  to  see  how  the  stnte  could  operate  effectively  in  this 
highly  personal  and  intra-family  area  unless  it  had  the  full  cooperation  and 
support  of  the  Indian  parents  and  community  from  whence  the  children  came. 

Public  Assistance. — The  State  of  Washington  also  took  .iurisdiction  over 
public  assistance  in  the  1963  Act.  It  is  hard  to  believe  the  state  intended  to 
assume  exclusive  jurisdiction  over  these  matters,  and  to  oust  the  tribes  from 
handling  their  own  public  assistance  problems  if  they  wished  to  do  so.  Public 
assistance  is  something  people  seek  out  themselves,  and  is  regularly  pro- 
vided by  the  states  to  Indian  people  living  in  Indian  communities  within 
their  borders,  regardless  of  the  existence  of  statutes  such  as  R.C.W.  37.12. 
Thus,  the  state  did  not  need  the  1963  Act  to  justify  providing  assistance 
to  Indians. 

Mental  Illness. — Again,  it  is  difficult  to  understand  why  the  state  would 
feel  it  necessary  to  impose  its  jurisdiction  over  mental  illness  on  the  reser- 
vation without  the  consent  of  the  tribe  involved.  If  an  Indian  is  mentally 
ill  and  goes  off  the  reservation  he  is  immediately  subject  to  state  law.  On 
the  reservation  there  would  seem  to  be  little  reason  to  insist  that  state  law 
applies.  In  addition,  as  we  have  especially  seen  in  recent  years,  the  question 
of  when  a  person  is  mentnlly  ill  is  exceedingly  difficult  to  establish,  and  ti^o 
result  often  depends  significantly  on  the. cultural  attitudes  of  the  community 
towards  such  matters.  This  is  all  the  more  reason  why  this  particular  nrea 
shou'd  be  under  the  jurisdiction  of  the  Indian  community,  unless  they  volun- 
tarily consent  otherwise. 

There  is  sound  argument  why  Indian  reservations  might  wish  to  volun- 
tarily consent  to  stnte  jurisdiction  over  mental  illness  matters.  State  mental 
illness  treatnipnf  facilities  are  only  available  to  an  individual  who  is  com- 
mitted by  a  state  court.  Thus,  if  an  Indian  tribe  wished  to  have  access  to 
these  facilities  for  its  mentally  ill.  accpptance  of  state  jurisdiction  for  this 
pu'-pose  would  be  essential.  If  commitmpnt  is  through  statp  court,  confine- 
ment must  be   furnished   to   all   citizens   wherever   they    reside. 
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Domestic  relations  and  juveniles. — The  state  took  jurisdiction  over  domestic 
relations,  juvenile  delinquency,  adoption  proceedings,  and  dependent  children. 
Included  in  this  category  are  the  most  important  and  private  inter-personal 
relationships.  These  are  relationships  which  the  federal  government  has  his- 
torically left  entirely  up  to  the  Indians.  They  are  subjects  over  which,  under 
a  policy  of  self-determination,  the  Indian  people  should,  themselves,  have 
the  greatest  control — unles  the  Indian  community  voluntarily  agrees  otherwise. 

The  Indian  Affairs  Task  Force  thought  this  aspect  of  state  jurisdiction  was 
particularly  invidious. 

"It  is  obvious  that  with  this  sweeping  jurisdiction  over  Indian  juveniles 
and  family  affairs,  it  is  possible  for  the  state  to  violate  the  intention  of  the 
U.S.  Constitution  and  our  tribal  customers.  The  state  may  reduce  or  destroy  tra- 
ditional family  control  which  is  vital  to  the  Indian  communal  way  of  life, 
abolish  undocumented  marriages  rendering  the  children  of  such  unions  illegiti- 
mate, change  inheritance  laws  and  confuse  a  people  accustomed  to  simple 
tribal  law  with  the  sophisticated  le^al  maze  of  the  white  man. 

"It  is  also  meant  that  counties  which  hired  bigoted  law  officials  and  elected 
racially  prejudiced  commissioners  and  lawmakers  could  withhold  law  enforce- 
ment from  Indian  Country,  thus  encouraging  lawlessness.  In  other  cases,  the 
law  has  been  applied  selectively.  In  almost  every  instance,  the  county  govern- 
ment has  lacked  sufficient  funds  and  personnel  to  enforc  the  law  equally  in 
the  remote  rural  areas  where  the  reservations  are  located.  Perhaps  most  frus- 
trating of  all  to  the  Indians  is  their  inability  to  control  their  own  children 
under  state  imposed  jurisdiction."    (Emphasis   added.) 

One  charge  often  made  by  Indians  is  that  law  enforcement  oflScials  fail  to 
provide  the  same  quality  of  service  and  enforcement  to  Indian  juveniles  as  to 
non-Indians.  Certainly,  one  of  the  widely  recognized  law  enforcement  prin- 
cipls  for  handling  juveniles  is  that  people  of  the  same  racial  and  cultural 
backgrounds  can  do  the  job  best. 

If  state  jurisdiction  over  juveniles  is  exclusive  under  the  1963  Act.  then 
tribal  police  may  not  arrest  Indian  juveniles.  Most  of  the  Indian  tribes  in 
Washington  operate  as  if  state  jurisdiction  is  exclusive  and  have  declined 
to  handle  juvenile  problems  on  the  reservation  for  fear  of  violating  state 
law.  However,  the  Quinaults  have  taken  a  pragmatic  approach  to  the  prob- 
lem and  have  reached  an  understanding  with  the  Superior  Court  of  Grays 
Harbor  County.  If  an  Indian  youth  is  picked  up  by  juvenile  authorities  in 
that  County  and  brought  before  the  Superior  Court,  the  judge  simply  refers 
the  ca.se  to  the  Quinault  Tribal  Court  where  the  matter  is  heard  and  dis- 
posed of  according  to  Indian  ways.  This  de  facto  system  has  now  been  in  op- 
eration for  several  years  and  is  recognized  as  a  distinct  improvement  over 
leaving  Indian  youths  under  the  control  of  the  non-Indian  court. 

2.  The  Indian  tribal  legal  system  and  its  recent  enhancement 

It  is  a  little  known  fact  in  the  non-Indian  community  that  most  Indian 
tribes  in  the  State  of  Washington,  and  elsewhere,  have  legal  systems  of  their 
own.  with  constitutions,  criminal  codes,  judges,  courts,  jails,  and  the  capacity 
to  handle  civil  matters.  One  of  the  more  significant  developments  in  this  area 
in  recent  years  has  been  the  creation  of  the  National  Amrican  Indian  Court 
Judges  Association,  composed  of  the  majority  of  Indian  Court  Judges  in 
the  United  States.  This  Association  has  moved  forward  positively  to  provide 
an  unusually  competent  continuing  education  program  for  tribal  judges. 

The  National  American  Indian  Court  Judges  Association  judicial  seminars 
have  been  under  way  since  1970,  and  are  conducted  at  seven  locations  through- 
out the  West.  They  are  taught  by  lawyers  and  law  professors.  Most,  if  not 
all.  of  the  Tribal  Court  Judges  attend  the  sessions  and  participate  in  the 
program.  Funded  by  Law  Enforcement  Assistance  Administration  funds,  the 
seminars  have  covered  virtually  every  aspect  of  criminal  law  and  court  pro- 
cedure normally  used  in  the  lower  courts — whether  tribal  or  non-tribal. 

As  background  study  material  for  the  tribal  judges,  the  National  American 
Indian  Court  Judges  Association  prepared  and  distributed  to  each  tribal  judge : 

(1)  Research  Document  in  Support  of  the  Criminal  Court  Procedures  Man- 
ual, published  l)y  Arrow.  Inc..  in  1971,  (a  comprehensive  survey  of  federal 
<?f)urt  cases  on  civil  rights). 
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(2)  Criminal  Court  Procedures  Manual,  A  Guide  for  American  Indian  Court 
Judges. 

(3)  About  1,500  pages  of  lesson  plan  text  and  teaching  aids,  covering  vir- 
tually all  aspects  of  criminal  law  and  trial  court  procedure  that  might  be  useful 
iu  the  tribal  courts. 

(4)  A  set  of  cassette  tapes  specially  prepared  as  supplements  to  the  lessons 
(distributed  with  a  tape  recorder  to  each  judge). 

(5)  McCormick  on  Evidence,  Black'a  Laio  Dictionary,  Wehster's  Dictionary, 
and  various  other  books  and  documents  of  value  to  tribal  courts. 

These  continuing  education  seminars  are  held  for  two  days  each  month. 
During  this  time  the  judges  and  the  seminar  leaders  have  covered  the  mate- 
rials in  the  above  lessons,  conducted  mock  trials,  and  visited  and  observed 
various  state  and  federal  court  proceedings. 

It  should  be  remembered  that  the  Indian  reservation  courts  normally  have 
jurisdiction,  iinder  tribal  constitutions  and  law  and  order  codes,  over  all  minor 
olienses,  with  a  maximum  limit  on  punishment  of  $500,000  and  six  (6)  months 
in  jail.  Some  courts  had  greater  criminal  jurisdiction  prior  to  1968,  but  the 
Civil  Rights  Act  of  that  year  limited  their  jurisdiction  as  above. 

Indian  reservation  courts  also  have  comprehensive  civil  jurisdiction.  Ordi- 
narily, they  can  adjudicate  any  civil  case  that  comes  before  them,  without 
limit  as  to  amount,  and  without  liro.it  as  to  subject  matter.  Thus,  they  can 
handle  tort,  contract,  probate,  property,  and  other  types  of  cases.  The  actual 
exercise  of  this  power  varies  considerably  from  reservation  to  reservation, 
with  some  tribal  judges  handling  a  wide  range  of  civil  cases.^'' 

The  training  program  for  the  tribal  judges  is  continuing  for  an  additional 
year.  At  the  same  time,  the  tribes  are  generally  revising  and  improving  their 
law  and  order  codes,  and  their  ordinances  on  civil  litigation.  The  Warm 
Springs  and  Yakima  Reservations,  for  example,  recently  adopted  comprehensive 
probate  codes.  Other  reservations  are  in  the  process  of  evaluating  the  desir- 
ability of  such  additional  ordinances  and  laws. 

The  reason  for  reporting  this  information  here  is  to  explicitly  debunk  any 
notion  that  the  Indians  living  on  reservations  are  either  not  interested  or  not 
trained  to  handle  their  own  law  and  order  and  civil  jurisdiction  px'oblems.  The 
National  American  Indian  Court  Judges  Association  seminar  program,  and  the 
general  upgrading  of  the  reservation  court  system  throughout  the  nation,  is 
an  example  of  an  emphasis  and  desire  lor  continuing  education.  It  demonstrates 
the  fact  that  the  Indian  communities  are  both  willing  and  able  to  handle 
their  own  legal  systems.  Every  efLort  should  now  be  made  to  encourage  this 
movement  and  to  remove  state  jurisdiction  from  those  reservations  that  wish 
to  operate  their  own  judicial  and  lav.'  and  order  systems. 

One  of  the  arguments  made  in  support  of  Public  Law  2S0  and  the  variou.s 
state  statutes  implementing  same  was  that  Indian  reservation  legal  systems 
were  less  than  adequate.  It  was  generally  believed  that  tribal  courts  were  not 
required  to,  and  often  did  not,  provide  defendants  the  same  degree  of  due 
process  and  equal  protection  provided  in  the  non-tribal  courts  under  the  federal 
Bill  of  Rights.  The  early  case  of  Talton  v.  Alayes,^  decided  in  1896,  was  widely 
construed  as  holding  that  the  federal  Bill  of  Rights  did  not  apply  to  Indian 
reservation  courts  (although  recent  decisions  cast  doubt  on  that  proposition). 
This  question  has  now  become  considerably  less  important,  however,  since  the 
Civil  Rights  Act  of  1968  was  enacted.  That  Act  imposes  a  statutory  requirement 
on  reservation  courts  to  recognize  and  apply  most  of  the  rights  (including  due 
process  and  equal  protection)  that  are  guaranteed  in  the  Federal  Constitution. 
Thus,  either  an  Indian  or  non-Indian  who  appears  before  a  reservation  court 
must  now  be  accorded  essentially  the  same  rights  he  or  she  would  receive  in 
non-Indian  courts.  If  denied  those  rights,  the  defendant  can  apply  for  review, 
through  habeas  corpus,  to  the  federal  courts. 

The  Indian  Civil  Rights  Act  of  1968  permits  all  parties  appearing  before 
Indian  courts  to  be  represented  by  an  attorney — even  a  non-Indian  attorney — 
if  they  wish.  Expense  for  the  attorney  must  still,  under  the  1968  Act.  be  paid 
by  the  defendant. 

V»^ith  these  events,  tribal  courts  have  been  developing  rapidly  and  the  argu- 
ment citing  their  inadequacy  in  order  to  continue  state  jurisdiction  must  fall. 
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Chapter  3 
The  Remedy 

A.    INTRODUCTION' 

The  goal  of  this  chapter  is  to  describe  the  various  means  by  which  Indian 
reservations  in  the  State  of  Washington,  and  elsewhere,  might  obtain  a  return 
of  either  part  or  all  of  the  civil  and/or  criminal  jurisdiction  previously  as- 
sumed by  the  state. 

Four  problem  areas  need  to  be  considered : 

(1)  Jurisdiction  over  persons.  Should  the  Indian  reservation  exercise  juris- 
diction over  Indians  only,  or  over  certain  groups  of  non-Indians  also? 

(2)  Jurisdiction  over  subject  matter.  Should  the  Indian  reservation  exercise 
jurisdiction  over  all  civil  and  criminal  matters  arising  on  the  reservation,  or 
only  over  some  of  these  areas? 

(3)  Jurisdiction  over  geographical  area.  Should  the  Indian  reservation  exer- 
cise jurisdiction  over  the  entire  land  and  water  area  covered  by  the  reservation 
or  only  only  the  trust  and  restricted  lands? 

(4)  What  is  the  best  means  of  achieving  the  desired  jurisdiction? 

Each  of  these  questions  must  be  answered  for  both  criminal  and  civil  juris- 
diction. 

B.  CRIMINAL  JURISDICTION 

1.  Jurisdiction  over  persons  and  subject  matter — alternative  possihilities 

Because  of  the  close  inter-relationship  of  the  issues  involved  in  jurisdiction 
over  persons  and  jurisdiction  over  subject  mattei",  these  two  matters  are  here 
discussed  together. 

Presently,  federal  law  does  not  empower  reservation  courts  with  jurisdiction 
over  Indians  or  non-Indians  charged  with  offenses  covered  in  the  Major  Crimes 
Act,  including  murder,  manslaughter,  rape,  carnal  knowledge,  assault  witli 
intent  to  commit  rape,  incest,  assault  with  intent  to  kill,  assault  with  a  danger- 
ous weapon,  assault  resulting  in  serious  bodily  injury,  arson,  burglary,  robbery, 
and  larceny.  Thus,  the  commission  of  these  offenses  in  Indian  country  is  sub- 
ject to  the  exclusive  jurisdiction  of  the  federal  courts. 

The  Civil  Rights  Act  of  19G8  limits  the  maximum  punishment  that  can  be 
meted  out  by  a  tribal  court  to  any  defendant  (Indian  or  non-Indian)  to  a 
$500,000  fine  and/or  six  months  imprisonment  for  each  oiTense. 

The  following  are  some  of  the  alternative  goals  to  consider  on  jurisdiction 
over  persons  and  subject  matter. 

(a)  The  tribal  courts  could  exercise  jurisdiction  over  Indians  only.  Thus,  if 
an  Indian  committed  an  offense  in  Indian  country,  the  tribal  court  would  have 
jurisdiction  over  that  Indian.  The  Indians  covered  by  such  jurisdiction  would 
include  enrolled  members  of  that  tribe  or  enrolled  members  of  any  other  tribe 
in  the  United  States.  Non-Indians  would  not  be  covered  under  this  alternative. 
Thus,  an  offense  committed  in  Indian  country  by  a  non-Indian,  whether  against 
an  Indian  or  another  non-Indian,  would  not  be  under  tribal  jurisdiction,  but 
would  be  under  the  jurisdiction  of  the  state  courts. 

The  tribal  court  would  not  have  jurisdiction  over  major  offenses  covered  by 
the  Federal  Major  Crimes  Act.  These  would  continue  to  be  under  the  exclusive 
jurisdiction  of  the  federal  courts. 

Tribal  courts  have  historically  exercised  jurisdiction  over  Indians,  whether 
from  that  reservation  or  some  other  reservation.  Such  jurisdiction  is  author- 
ized for  Courts  of  Indian  Offenses  by  Title  25  of  the  Code  of  Federal  Regula- 
tions. Section  ii.2.  This  type  of  jurisdiction  would  continue. 

(b)  The  tribal  courts  could  exercise  jurisdiction  over  all  Indians  and  over 
non-Indians  inho  violate  certain  types  of  tribal  ordinances.  Tribal  ordinance 
violations  creating  jurisdiction  over  non-Indians  would  be  those  designed  to 
protect  the  resource  base  of  the  reservation,  and  those  especially  important 
to  the  customs  and  traditions  of  the  tribe.  Such  ordinances  would  include 
ordinances  on  hunting  and  fishing,  the  use  of  dune  buggies,  blasting,  logging,  etc. 

Most  tribal  courts  have  not  exercised  jurisdiction  over  non-Indians,  although 
no  federal  statute  prohibits  them  from  doing  so.  Bureau  of  Indian  Affairs 
policy  has  undoubtedly  played  a  part  in  this  decision,  for,  in  the  Bureau  of 
Indian  Affairs  reviews  of  tribal  ordinances,  they  have  discouraged  ordinances 
which  covered  non-Indians.  Secondly,  some  tribes  adopted  constitutions  which 
denied  the  tribal  courts  jurisdiction  over  non-Indians.  Lastly,  even  if  the  tribal 
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law  was  phrased  broadly  enough  to  cover  non-Indians,  if  a  non-Indian  was 
involved,  tribal  and  Bureau  of  Indian  Affairs  police  seldom  arrested  such 
persons,  preferring  to  call  state  or  local  police. 

This  practice  is  now  changing.  The  Colville  Tribe  recently  enacted  an  ordi- 
nance (for  which  it  did  not  seek  Bureau  of  Indian  Affairs  approval)  which 
covers  non-Indians  as  well  as  Indians  who  violate  Colville  hunting  and  fishing 
laws. 

The  Colorado  River  Indian  Reservation  took  a  different  course  of  action  to 
control  dune  buggies,  which  were  threatening  to  destroy  reservation  lands.  The 
reservation  does  not  attempt  to  exercise  jurisdiction  over  the  driver  of  the 
vehicle,  but  simply  takes  possession  of  the  dune  buggy  and  holds  a  trial  for  it, 
imposing  a  period  of  confinement  or  temporary  confiscation  upon  conviction. 
The  recent  federal  decision  in  Quechan  Tribe  v.  Rose""  appears  to  lend  .sup- 
port to  this  procedure.  The  S.ilt  River  and  Gila  Bands  of  Indians  in  Arizona 
and  the  Quinaults  in  Washington  have  used  a  slightly  different  technique  for 
assuming  jurisdiction  over  non-Indians.  These  tribes  recently  enacted  ordi- 
nances providing  for  the  installation  of  signs  on  highways  entering  the  reser- 
vation, announcing  that  any  person  coming  on  the  reservation  thereby  "con- 
sents" to  the  jurisdiction  of  the  tribal  court  for  the  commission  of  offenses. 

No  definitive  court  test  of  the  validity  of  these  ordinances  as  applied  to  non- 
Indians  has  yet  occurred.  An  Indian  tribe  can,  of  course,  request  the  U.S. 
Attorney  to  prosecute  non-Indians  who  fish  or  hunt  in  violation  of  tribal  laws, 
or  cut  timber  in  violation  of  law.  Such  prosecutions  can  occur  under  federal 
statutes  dealing  with  hunting,  trapping,  or  fishing  on  Indian  land  (Section 
1165),°°  and  tree  injuries  or  cutting  on  Indian  land  (Section  1853)." 

Some  tribes  have  been  .successful  in  controlling  non-Indian  activities  on  the 
reservation  by  this  means,  and  have  worked  out  cooperative  arrangements  with 
the  local  U.S.  Attorney  s  ofliee  and  the  U.S.  Commissioner.  Other  tribes  com- 
plain that  either  the  U.S.  Attorney  or  the  U.S.  Commissioner,  or  both,  are 
either  (1)  too  far  away,  and  too  busy  with  other  things  to  tend  to  reservation 
complaints,  or  (2)  simply  uncooperative,  if  not  hostile  to  Indian  concerns.  In 
any  event,  many  Indians  feel  their  interests  should  be  better  protected  and 
justice  for  all  guaranteed  through  the  tribal  courts.  The  tribal  legal  system 
would  be  certainly  more  flexible  in  handling  new  and  changing  problems. 

(c)  The  trihnl  courts  could  exercise  jurisdiction  over  all  persons,  whether 
Indian  or  non-Indian,  who  violate  any  part  of  the  tribal  law  and  order  code, 
ivhere  either  the  violator,  or  the  victim  %vas  Indian.  Thus,  the  tribal  court 
would  have  jurisdiction  if  any  Indian  violated  tribal  law  or  if  any  non-Indian 
committed  an  offense  against  an  Indian  (either  from  that  reservation  or  some 
other)  or  an  Indian's  property. 

This  option  would  provide  maximum  protection  to  the  Indian  community 
and  would  assure  that  the  safety  of  Indian  persons  and  Indian  property  was 
under  the  jurisdiction  of  the  tribal  law  and  order  system. 

(d)  The  tribal  courts  could  exercise  jurisdiction  over  all  persons,  whether 
Indian  or  non-Indian,  who  violate  any  part  of  the  tribal  law  and  order  code. 
Under  this  proposition  tribal  jurisdiction  over  non-Indians  would  be  the  same 
as  for  Indians.  Under  this  option  a  non-Indian  who  stole  a  bicycle  from  another 
non-Indian  or  who  assaulted  another  non-Indian  on  the  reservation  would  be 
subject  to  trial  before  the  tribal  court. 

^.  Jurisdiction  over  geographical  area 

This  section  is  essentially  concerned  with  one  question ;  Should  the  Indian 
"^tribal  court  exercise  jurisdiction  over  the  entire  area  covered  by  the  reserva- 
tion, or  only  only  trust  and  restricted  lands? 

Under  the  1963  Washington  statute,  the  state  imposed  its  jurisdiction  with- 
out Indian  consent  over  all  fee  patent  lands  on  the  reservation,  whether  owned 
by  Indian  or  non-Indian.  Of  course,  it  also  imposed  its  jurisdiction  without 
Indian  consent — jurisdiction  over  all  lands,  trust,  restricted,  or  fee  patent — 
for  the  eight  subject-matter  areas.  On  those  reservations  which  consented  to 
state  jurisdiction,  this  partial  assumption  poses  no  particular  problem  because 
it  is  swallowed  up  in  the  larger  assumption  of  jurisdiction  by  consent.  How- 
ever, on  the  Yakma,  Quinault,  and  other  reservations  not  consenting  to  state 
jurisdiction,  and  on  the  Port  Madison  Reservation  where  the  state  has  returned 
jurisdiction,  the  partial  jurisdiction  imposed  by  the  state  under  the  1963 
statute  poses  an  almost  impossible  problem  of  law  enforcement.  A  checkerboard 
l>attern  of  jurisdiction  is  created  which  defies  rational  enforcement. 
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One  means  of  resolving  this  problem  is  to  return  all  criminal  law  jurisdiction 
to  the  Indian  reservation  so  that  all  lands  on  reservations  are  governed  by  one 
set  of  laws.  This  would  mean  eliminating  state  jurisdiction  on  fee  patent  lands 
and  eliminating  state  jurisdiction  over  the  eight  subject  areas. 

Congress  was  aware  of  the  confusion  that  could  be  expected  from  a  checker- 
board system  of  state  and  tribal  jurisdiction.  Public  Law  280  envisioned  that 
the  states  would  either  take  all  criminal  jurisdiction,  or  none.  Unfortunately, 
the  courts  have  misconstrued  this  provision  and  have  allowed  partial  assump- 
tions of  jurisdiction  to  stand,  with  the  expected  and  unfortunate  results  in 
confusion. 

3.  What  is  the  test  means  of  achieving  the  desired  jurisdiction? 

Several  alternative  procedures  might  be  considered  for  achieving  one  or  more 
of  the  results  outlined  above.  Some  of  these  procedures  involve  the  enactment 
of  laws  by  Congress,  others  involve  enactment  of  laws  by  the  state  legislatures 
and  still  others  involve  litigation  in  the  courts. 

(a)  Isexn  federal  laics  on  the  question  of  jurisdiction  over  persons  and  sub- 
ject matter.  One  of  the  most  troubling  questions  here  is  the  extent  to  v.-hich 
Indian  reservation  courts  can,  or  should,  exercise  jurisdiction  over  non-Indians 
on  the  reservations. 

As  explained  earlier,  the  question  of  tribal  court  jurisdiction  over  non-Indians 
is  presently  unsettled.  Different  tribes  are  attempting  to  exercise  such  juris- 
diction by  a  variety  of  means.  They  are  presently  basing  this  jurisdiction  on 
the  inherent  sovereignty  of  Indian  reservations,  a  sovereignty  arising  out  of 
their  status  as  independent  governing  entities,  and  from  their  treaty  relation- 
ships with  the  United  States.  It  seems  likely  that  the  validity  of  this  basis  of 
jurisdiction  will  be  decided  in  the  courts  soon  as  Indian  courts  attempt  to 
exercise  jurisdiction  over  more  non-Indians. 

Rather  than  leaving  the  issue  to  the  courts,  Indians  could  request  Congress 
to  enact  a  law  clearly  providing  Indian  reservations  with  jurisdiction  over 
non-Indians.  Such  a  law  could  spell  out  in  detail  the  extent  and  nature  of 
tribal  court  jurisdiction  over  non-Indians.  It  could  provide,  for  example,  that 
an  Indian  reservation  had  jurisdiction  over  non-Indians  under  terms  such  as 
those  discussed  above. 

Congress  also  has  the  power,  even  over  the  opposition  of  the  state,  to  return 
either  part  or  all  of  the  subject  matter  or  geographical  area  jurisdiction  to 
Indian  reservations.  Indians  could  seek  a  federal  law  eliminating  state  juris- 
diction in  Washington  over  the  eight  subject  areas,  or  over  part  of  them. 
Going  further.  Congress  could,  for  example,  enact  a  law  providing  that  when 
an  Indian  reservation  meets  certain  standards  it  could  insist  upon  the  return 
of  state  jurisdiction  to  the  reservation.  The  standards  could  be : 

(1)  Has  the  tribal  court  appropriate  power? 

(2)  Has  the  reservation  an  up-to-date  and  effective  law  and  order  code? 

(3)  Has  a  majority  vote  of  the  adult  Indians  enrolled  and  living  on  the 
reservation  been  obtained? 

(4)  Has  the  concurrence  of  the  Secretary  of  the  Interior  been  obtained? 

(5)  Has  appropriate  notice  to  the  Governor  of  the  State  been  given? 

Thus,  in  Washington,  the  Colville  Reservation  could,  under  such  a  law. 
obtain  return  of  the  jurisdiction  formerly  ceded  by  consent  to  the  state.  The 
Yakima  Reservation  could  eliminate  state  jurisdiction  over  any  or  all  of  the 
eight  subject  matter  areas  imposed  without  their  consent  in  1963. 

The  five  conditions  stated  above  are  merely  illustrative.  Some  could  be 
eliminated,  or  others  added.  Careful  thought  should  be  given  to  such  conditions 
to  assure  that:  (1)  the  tribe  in  fact  wants  a  return  of  jurisdiction:  (2)  the 
tribal  law  and  order  system  is  prepared  to  handle  such  jurisdiction;  (3)  a 
system  of  justice,  fair  to  Indian  and  non-Indian  alike,  will  result  from  such 
a  return  of  jurisdiction. 

Another  request  that  could  be  made  to  Congress  involves  the  question  of 
concurrent  versus  exclusive  jurisdiction.  It  is  still  unsettled  whether  Public 
Law  280  authorized  the  states  to  take  any  more  than  concurrent  jurisdiction 
over  Indian  reservations.  Congress  could  enact  legislation  clarifying  this  issue, 
and  firmly  bestowing  concurrent  jurisdiction  on  the  Indian  reservations  where 
they  choose  to  exercise  it. 

One  possible  approach  to  this  matter  would  be  to  obtain  federal  legislation 
authorizing  the  reservations  to  exercise  concurrent  jurisdiction.  This  legisla- 
tion would  require  the  state,  as  a  matter  of  policy,  to  refrain  from  using  its 
own  law  enforcement  system  on  the  reservations  when  a  tribe  has  or  creates 
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a  tribal  court  and  law  and  order  system.  The  practical  effect  would  be  to  return 
iurisdietion  to  those  Indian  reservations  wanting  to  assume  it  and  taking 
appropriate  action  to  achieve  that  goal. 

The  major  point  made  in  this  section  is  that  the  federal  Congress  has  the 
constitutional  power  to  return  either  part  or  all  of  the  criminal  or  civil  juris- 
diction to  Indian  reservations,  under  terms  and  conditions  deemed  wise.  Con- 
gress can  act  with  the  consent  of  the  states  involved,  or  in  spite  of  them. 

(b)  New  state  latcs  on  the  question  of  jurisdictio^i  over  persons  and  subject 
matter.  The  Washington  State  Legislature  could  also  enact  legislation  to  re- 
turn jurisdiction  to  Indian  reservations.  It  coiild.  for  example,  under  the  retro- 
cession authority  of  the  Civil  Rights  Act  of  1968,  enact  a  law  authorizing  the 
governor  of  the  state  to  return  jurisdiction  to  an  Indian  reservation  upon  the 
request  of  the  tribe,  or  it  could  provide  for  the  return  of  jurisdiction  under 
other  conditions,  such  as  the  five  listed  in  the  last  section. 

The  Indian  Affairs  Task  Force  recommended  enactment  of  such  state  leghs- 
lation  in  1070  and  a  bill  to  accomplish  this  was  introduced  in  the  Washington 
I^egislature  but  did  not  get  out  of  committee.  It  could  be  introduced  and  con- 
sidered for  passage  again,  either  in  the  same  form  or  modified. 

An  appendix  is  included  at  the  end  of  this  study  describing  what  the  various 
sections  of  such  a  bill  might  contain.  The  various  Indian  communities  in 
Washington  and  elsewhere  will  want  to  decide  whether  this  type  of  bill,  or 
some  other  form,  will  best  serve  their  purposes,  and  will  have  the  best  chance 
for  passage  by  the  state  legislature (s)  concerned. 

(c)  Proceeding  through  the  courts.  The  Yakima  Nation  has  sued  the  State 
of  Washington  to  establish  that  the  Washington  law  imposing  state  jurisdic- 
tion over  the  eight  subject-matter  areas  under  the  1963  Act  is  unconstitutional 
under  the  Federal  Constitution."*  If  the  Yakima  Nation  is  successful  in  this 
litigation  then  no  state  or  federal  legislation  would  have  to  be  enacted  to  re- 
turn jurisdiction  over  these  eight  subject  areas  from  the  state  to  the  reservation. 

A  second  issue  raised  in  the  Yakima  case  is  wliether  state  jurisdiction  is 
exciusively  or  only  concurrent.  Again,  if  the  Yakima  Nation  wins  the  case,  and 
the  federal  courts  hold  that  Public  Law  280  authorizes  only  concurrent  juris- 
diction, then  no  state  or  federal  legislation  will  be  necessary  to  assure  that 
the  Indian  reser^'ations  have  such  concurrent  jurisdiction. 

Court  action  might  also  be  taken  to  determine  whether  the  Governor  of 
Washington  presently  has  the  power  to  retrocede  jurisdiction  to  those  Indian 
reservations  that  earlier  consented  to  state  jurisdiction  or  whether  he  can  only 
do  so  if  the  legislature  enacts  further  laws  explicitly  giving  him  that  authority. 

Court  action  might  be  initiated  to  determine  the  extent  to  which  non-Public 
Law  280  reservations  have  jurisdiction  over  non-Indians. 

C.   CIVIL  JURISDICTION 

Civil  jurisdiction  does  not  pose  as  many  difficulties  as  criminal  jurisdiction. 
The  principal  civil  jurisdiction  exercised  by  the  State  of  Washington  over 
Indian  reservations  is  through  the  consent  provisions  of  the  1957  and  1963 
statutes.  A  number  of  reservations  in  tlie  State  of  Washington  consented  to 
state  assumption  of  civil  jurisdiction.  Those  reservations  may  now  wish  a 
return  of  that  jurisdiction.  The  same  two  legislative  routes  are  available  for 
such  action. 

Congress  could  enact  a  law  returning  civil  jurisdiction  to  an  Indian  reser- 
vation, either  outright,  or  upon  certain  conditions,  such  as  the  establishment 
of  a  tribal  court  and  enactment  of  appropriate  civil  laws  for  handling  civil 
cases. 

Similarly,  a  state  legislature  could,  under  the  authority  of  the  Civil  Rights 
Act  of  1968,  enact  legislation  retroceding  jurisdiction  to  Indian  reservations. 
Again,  such  a  law  might  authorize  the  governor  to  simply  return  jurisdiction 
upon  receipt  of  a  duly  authenticated  request  from  the  tribe  and  concurrence 
by  the  Secretary  of  the  Interior,  or  it  could  require  that  certain  additipnal 
conditions  be  met,  such  as  the  creation  of  a  tribal  court  with  appropriate 
authority  to  handle  civil  matters. 

It  will  be  recalled  from  the  earlier  discussion  that  where  a  tribal  court  has 
civil  jurisdiction,  that  jurisdiction  is  ordinarily  very  broad.  Criminal  juris- 
diction is  limited  by  the  Federal  Major  Crimes  Act,  and  by  the  Civil  Rights 
Act  of  1968  punishment  limitation  of  six  months  and  $500,000.  No  such  federal 
.statutory  limits  exist  for  civil  jurisdiction.  Thus,  at  present,  if  a  reservation 
has  civil  jurisdiction  the  tribal  court  has  power  to  handle  any  civil  case  prop- 
erly brought  before  it,  regardless  of  the  amount  or  of  the  field  of  law  involved. 
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Appendix  A 

Suggested  Form   of  Bill  to  Altthorize  Return  of  Jltkisdiction   to  Indian 

Tribes  in  Washington 

One  possible  form  of  a  bill  to  return  jurisdiction  to  tlie  Indian  Reservations 
in  the  State  of  Washington  miglit  contain  the  following : 

1.  A  statement  of  purpose,  tliat  the  law  is  designed  to  promote  the  policy  of 
self-determination  and  to  encourage  the  development  of  viable  legal  systems 
on  the  reservations  in  that  state,  and  to  promote  greater  cooperation  between 
the  State  of  Washington  and  the  governing  bodies  of  the  Indian  tribes  v.ithin 
the  state. 

2.  This  section  would  contain  definitions.  The  most  important  one  would  be 
the  definition  of  "Indian  Country"  which  would  cover  all  lands  within  the 
boundaries  of  the  reservation,  including  fee  patent  land. 

3.  The  effect  of  this  section  would  be  to  provide  authority  for  retroceding' 
iurisdiction  over  seven  of  the  eight  subject  areas  taken  by  the  1963  Act,  when 
the  Indians  and  the  state  agree  to  suchactions,  i.e.,  (a)  compulsory  schoo' 
attendance;  (b)  public  assistance;  (c)  domestic  relations;  (d)  mental  illness; 
(e)  juvenile  delinquency;   (f)  adoption  i)roceedings  ;    (g)  dependent  children. 

If  implemented  this  would  mean  the  Indian  tribes  would  have  exclusive  (or 
concurrent)  jurisdiction  over  Indians  coming  under  these  areas.  The  state 
would  have  jurisdiction  over  Non-Indians.  The  eighth  subject  area,  the  opera- 
tion of  motor  vehicles  on  public  rights-of-way.  can  also  be  included  here  if  the 
Indian  tribes  desire.  They  might,  however,  decide  that  there  is  more  reason 
to  have  concurrent  jurisdiction  in  this  case.  Thus  in  practice  the  Indian  tribe 
would  exercise  jurisdiction  over  Indians,  and  the  State  would  exercise  juris- 
diction over  Non-Indians,  although  legally  the  state  coiild  exercise  jurisdiction 
over  Indians,  and  the  Indians  could  exercise  jurisdiction  over  Non-Indians. 

CThis  section  does  not  affect  those  reservations  which  requested  the  state 
to  take  jurisdiction.  That  is  covered  later.) 

The  section  might  also  provide  that  Indians  are  citizens  of  the  state  and  are 
eligible  for  public  services  on  an  equal  basis  with  Non-Indians,  a  situation  that 
already  exists  but  would  thus  be  confirmed. 

4.  This  section  would  provide  that  the  Governor  shall,  by  official  proclama- 
tion, retrocede  any  state  jurisdiction  taken  on  the  request  of  any  Indian  tribe 
within  60  days  of  receiving  satisfactory  evidence  that  the  Indian  tribe  desires 
retrocession,  provided  that  said  retrocession  will  include  criminal  jurisdiction 
or  civil  jurisdiction  or  both  and  shall  not  be  a  retrocession  of  only  part  ofi  the 
criminal  or  civil  jurisdiction  previously  taken. 

This  section  could  be  designed  to  remove  any  discretion  from  the  Governor, 
i.e.,  to  make  the  Governor's  proclamation  automatic  upon  receipt  of  the  tribal 
request.  Alternatively  the  section  might  describe  other  conditions  that  might 
be  required  to  precede  the  Governor's  proclamation,  such  as  a  showing  that 
(1)  the  tribe  had  a  tribal  court  viith  appropriate  power,  and  that  (2)  the  tribe 
had  an  effective  law  and  order  or  civil  law  code.  The  tribes  in  the  State  of 
Washington  will  want  to  decide  whether  these  or  other  conditions  are  desir- 
able, or  acceptable. 

5.  This  section  might  describe  the  procedure  by  which  the  intention  or  con- 
sent of  the  tribe  would  be  determined.  It  could  use  a  procedure  that  requires 
a  vote  of  a  majority  of  the  adult  members  of  the  tribe  at  a  special  referendum 
election  conducted  under  the  supervision  of  the  Secretary  of  the  Interior.  (This 
is  the  procedure  currently  required  under  the  1968  Civil  Rights  Act  for  deter- 
mining when  a  tribe  wishes  to  consent  to  the  assumption  of  state  jurisdiction.) 

This  section  would  also  preclude  the  possibility  of  a  situation  which  re- 
cently arose  in  Nebraska,  in  Goham  v.  Nebraska  (187  Nev.  35,  187  N.W.2d  305 
(1971)  where  the  state  apparently  retroceded  jurisdiction  against  the  will  of 
the  Indians  involved. 

6.  This  section  could  request  prompt  consideration  of  a  retrocession  request 
by  the  Secretary  of  the  Interior.  It  might  also  include  a  savings  clause  to 
handle  criminal  or  civil  cases  that  had  started  prior  to  retrocession  but  were 
still  pending  after  the  effective  date  of  that  action. 

7.  This  section  could  continue  the  option  of  an  Indian  tribe  to  request  the 
state  to  assume  jurisdiction.  It  should  make  clear,  however,  that  only  complete 
civil,  or  complete  criminal  jurisdiction,  could  be  assumed.  This  would  eliminate 
the  possibility  of  the  confusion  that  now  exists  under  the  1963  Act  where  the 
state  has  imposed  partial  jurisdiction  over  the  reservations.  The  section  could 
also  provide  that  no  jurisdiction  shall  be  created  by  implication. 
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The  section  could  also  include  a  description  of  the  procedure  by  which  tribal 
consent  to  the  assumption  of  state  jurisdiction  might  occur.  This  must,  of 
course,  comply  with  the  Civil  Rights  Act  of  1968,  which  says  that  tribal  con- 
sent will  be  determined  by  a  majority  vote  of  the  adult  enrolled  members  of 
the  affected  tribe  voting  in  a  special  election  called  for  that  purpose  by  the 
Secretary  of  the  Interior.  (See  Section  406,  Title  IV,  Public  Law  90-284,  82 
Stat.  80.) 

8.  This  section  is  intended  to  clarify  an  obscure  area  of  the  law.  If  a  tribal 
court  has  jurisdiction  over  a  specific  case,  either  civil  or  criminal,  and  a  judg- 
ment is  reached,  that  judgment  is  entitled  to  respect  in  the  state  courts.  Since 
the  state  courts  generally  would  lack  jurisdiction  to  hear  a  case  when  the 
tribal  courts  had  jurisdiction  over  it,  there  are  likely  not  to  be  many  cases  of 
conflict.  However,  there  are  areas  of  concurrent  jurisdiction  and  in  those  areas 
the  state  and  tribal  courts  ought  to  show  respect  for  each  other's  judgments. 
This  section  requires  that  the  judgments  of  tribal  courts  shall  be  given  full 
faith  and  credit  in  the  courts  of  the  State  of  Washington,  and  vice  versa. 

9.  This  section  could  attempt  to  provide  a  practical  solution  to  the  confusion 
that  may  exist  even  if  retrocession  is  legislated.  The  state  would  have  some 
jurisdiction  over  Indian  country  even  if  all  the  Public  Laio  280  jurisdiction 
were  retroceded.  The  tribes  would  have  some  jurisdiction  over  Indian  country 
even  if  the  fullest  possible  Public  Law  28U  jurisdiction  were  extended  to  all 
Indian  country.  The  most  unfortunate  aspect  of  these  problems  is  that  law 
enforcement  officers  are  often  unclear  about  their  authority  to  arrest  a  particu- 
lar suspect.  As  described  earlier,  the  jurisdiction  over  a  particular  crime  might 
depend  upon  the  age  of  the  criminal  or  whether  he  is  an  Indian.  This  section 
could  be  designed  to  create  clear  authority  for  the  police  to  arrest  and  hold 
the  suspect  pending  a  determination  of  jurisdiction.  The  section  might  provide 
that  the  state  could,  on  its  own  authority,  extend  to  the  tribal  police  the  power 
to  temporarily  detain  persons  who  might  be  outside  the  jurisdiction  of  the 
tribe.  However,  the  U.S.  Constitution  forbids  the  state  from  authorizing  the 
arrest  of  Indians  in  Indian  country  unless  there  is  a  federal  statute  delegating 
that  authority.  At  the  present  time,  the  existing  federal  statute  which  provides 
for  the  extension  of  state  jurisdiction  requires  tribal  consent  to  that  extension. 
Therefore  this  section  cou'd  not  be  self-executing :  it  requires  tribal  consent. 

The  powers  described  here  should  be  strictly  defined  to  ensure  the  prompt 
handling  of  cases  and  to  prevent  the  long-term  detention  of  non-tribal  members 
by  tribal  police  and/or  tribal  members  by  state  or  local  police. 

10.  This  might  spell  out  that  the  statute  does  not  affect  hunting  or  fishing 
rights  of  Indians.  Such  an  exclusion  is  specifically  provided  for  in  Public  Law 
280,  and  would  be  restated  in  this  statute  to  provide  wider  notice. 

Appendix  B 

Possible  Legislative  Proposals 

Outline  OF  Suggested  State  (Washington)  Legislation 

Section     1     Short  title 

Section     2     Purpose  and  Construction 

Section     3     Definitions 

(1)  Indian  Tribe 

(2)  Indian  Country 

(3)  Tribal  Court 

Section  4  Repeal  of  .state  laws  assuming  jurisdiction  and  exclusion  for  juris- 
diction obtained  by  petition. 

State  retention  of  jurisdiction  over  the  operation  of  motor  vehicles 
upon  the  public  streets,  alleys,  roads  and  highways — Not  recom- 
mended. 

If  state  retains  its  highways  and  road  jurisdiction,  then  is  it  to  be 
concurrent  with  the  tribes'  ? 
State's  Indian  citizens  are  eligible  for  all  public  services. 

Section  5  Retrocession  by  proclamation.  Allows  Governor  to  grant  retroces- 
sion by  executive  order.  Requires  petition  and  tribal  resolution.  Sets 
time  limit  for  Governor  to  act  and  automatic  retrocession  if  he  fails 
to  act. 

Section  6  Withdrawal  of  consent.  Allows  tribes  who  petitioned  for  state  juris- 
diction to  withdraw  their  consent  to  state  jurisdiction. 
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Section  7  Effective  date  of  retrocession.  Sets  period  of  GO  days  and  automatic 
passage  feature.  Preserves  any  actions  wliich  are  pending. 

Section     8     Allows  state  to  assume  jurisdiction  (new)  when  requested  by  a  tribe. 

Section     9     Sets  forth  procedure  for  Section  R. 

Section  10  Sets  effective  date  for  new  assumption  of  state  jurisdiction — 60  days. 
Preserves  actions  which  are  pending. 

Section  11  Inherent  right  of  Indian  tribes.  Reiterates  the  rights  of  Indian 
tribes  to  self-government  and  provides  full  faith  and  credit  of  de- 
cisions in  tribal  court  to  state  courts,  agencies  and  chartered  bodies. 

Section  12  IIiTnting.  fishing  and  trapping  is  in  the  exclusive  jurisdiction  of  the 
tribes  if  the  violations  occur  within  Indian  Country.  Allows  seizures 
and  forfeitures.  Makes  no  distinction  as  to  race  or  identity  of 
offender. 

ALTERNATIVES 

If  total  retrocession  cannot  be  obtained,  the  following  alternatives  can 
strengthen  the  law  and  order  capabilities  of  the  Indian  tribes  and  are  compro- 
mises. 

(a)  Declaration  that  state  jurisdiction  is  concurrent  with  Indian  tribes'  and 
not  exclusive  with  the  state. 

(b)  Tribal  court  to  handle  all  :  (1)  criminal  and  civil  cases  arising  on  the 
reservation;  (2)  civil  matters  where  parties  reside  or  work  on  reservation; 
(3)  civil  matters  whei'e  di.sputed  properly  is  located  on  the  reservation.  States 
that  appeals  are  through  the  tribal  system  and  then  into  the  county  district 
courts. 

(c)  Recognition  and  deputization  of  tribal  and  Bureau  of  Indian  Affairs 
police  as  state  police  deputies.  Powers,  certification,  qualification,  special  board 
and  credentials. 

DRAFT   OF   SUGGESTED    STATE    (WASHINGTON)    LEGISLATION 

Chapter 

AN  ACT  to  restore  the  administration  and  execution  of  local  control  of  criminal  justice 
to  Indian  tribes  within  the  State  of  Washington ;  and  amending  and  repealing 
RCW  37.12.070. 

Be  it  enacted  hy  the  Legislature  of  the  State  of  Washington: 

Section  1 :  Short  title:  Sections  1  through  12  of  this  act  may  be  cited  the 
''Indian  Retrocession  Act". 

Section  2 :  Purpose  and  Construction 

This  chapter  is  designed  to  effectuate  more  efiicient  administration  and 
execution  of  law  and  order  services  in  the  State  of  Washington  and  to  insure 
optimum  participation  by  local  governments  in  the  resolution  of  their  local 
problems.  This  chapter  further  intends  to  promote  greater  cooperation  between 
the  State  of  Washington  and  the  governing  bodies  of  the  Indian  tribes  within 
the  State. 

This  chapter  shall  be  liberally  construed  to  effectuate  its  purposes. 

Section  3:  Definitions 

(1).  "Indian  Tribe"  means  any  tribe,  band,  community  or  organized  group 
of  Indians  recognized  as  possessing  the  right  of  self-government  by  the  United 
States. 

(2).  "Indian  Country"  means  any  and  all  land  lying  within  the  exterior 
boundaries  of  any  Indian  Reservation  recognized  by  the  United  States,  irre- 
spective of  the  issuance  of  any  and  all  patent  or  patents,  allotments,  unex- 
tinguished titles  or  grants,  including  all  rights-of-way  running  through  such 
lands. 

"Indian  Country"  shall  further  mean  any  and  all  lands  not  lying  within 
the  exterior  boundaries  of  an  Indian  Reservation  which  are  owned  by  the 
United  States  and  whose  use  is  reserved  exclusively  or  primarily  for  Ameri- 
can Indians. 

(3).  "Tribal  Court"  means  any  court  of  any  Federally  recognized  Indian 
Tribe,  band,  community  or  group  which  has  duly  established  said  court  by 
virtue  of  Treaty  with  the  United  States,  by  executive  oi-der  of  the  United 
States  or  by  Tribal  enactment  of  constitutions,  by-laws,  codes  of  law  and 
order  or  ordinances. 
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Sectiox  4 :  Laws  Repealed  and  Jurisdiction  Retroceded 

Chapter  240  of  the  Laws  of  1957  and  Chapter  36  of  the  Laws  of  1963  are 
hereby  expressly  repealed,  and  all  jurisdiction  obtained  by  virtue  of  said 
laws  is  hereby  retroceded  except  as  follows : 

(1).  Jurisdiction  taken  upon  the  request  and  petition  of  any  Indian  tribe 
is  not  retroceded  by  the  proAnsions  of  this  section. 

(2).  NOTE— this  section  is  not  recommended;  however,  it  is  included  herein 
for  the  imrposes  of  bargaining  since  this  section  emobdies  serious  concerns 
of  the  State  of  Washington. 

Jurisdiction  over  the  operation  of  motor  vehicles  upon  the  public  streets, 
alleys,  roads  and  highways  is  not  retroceded  by  this  section,  but  it  specifically 
retained  as  it  applies  to  all  Indian  country  within  the  State  and  may  not 
be  retroceded  by  any  action  under  Section  5  of  this  Chapter. 

(3).  The  State  of  Washington  explicitly  states  and  recognizes  that  the  state 
jurisdiction  retained  by  Section  4,  sub-section  (2)  is  not  exclusive  and  that 
Indian  tribes  have  concurrent  jurisdiction  over  Indians  while  they  are  op- 
erating motor  vehicles  on  public  streets,  alleys,  roads  and  highways  within 
Indian  country. 

(4).  Indians,  residing  within  the  State  of  Washington,  are  eligible  for  all 
public  services  provided  by  public  agencies  on  an  equal  basis  with  all  other 
citizens  of  the  State. 

Section  5 :  Retrocession  by  proclamation 

The  Governor  shall  be  and  is  hereby  empowered  to  grant,  by  Official  Procla- 
niiition,  retrocession  of  part  or  all  of  any  state  jurisdiction  which  was  ob- 
tained by  the  state  by  Chapter  240  of  the  Laws  of  1957  and/or  by  Chapter 
36  of  the  Laws  of  1963 ;  provided  that  the  Indian  tribe  reqiiesting  such  retro- 
cession shall  petition  the  Governor  for  said  proclamation.  The  petition  sub- 
mitted shall  set  forth  the  precise  area  or  areas  of  state  jurisdiction  to  be 
retroceded  and  shall  contain  a  certified  copy  of  a  resolution  passed  by  the 
governing  body  of  said  Indian  tribe  authorizing  said  petition.  The  petition 
shall  further  contain  satisfactory  evidence  that  the  majority  of  the  Indian 
tribe  desires  retrocession. 

The  Governor  shall  act  upon  the  request  of  each  Indian  tribe  within  sixty 
(60)    days  of  receipt  of  the  petition  requesting  retrocession.  If  no   action   is 
taken  by  the  Governor  by  the  sixty  first    (61)   day  after  the  receipt  of  said 
petition,  the  requested  retrocession  shall  automatically  be  granted. 
Section  6 :  Withdrawal  of  Consent 

A  petition  signed  by  the  majority  of  the  adult  members  of  any  Indian 
tribe  who  are  enrolled  ti'ibal  members  according  to  the  census  roles  of  the 
Bureau  of  Indian  Affairs  shall  be  sufficient  evidence  that  said  Indian  tribe 
desires  retrocession.  Adult  members  shall  include  those  eighteen  (18)  years  of 
age  or  older  as  of  a  date  set  by  the  growing  body  of  said  Indian  Tribe. 
The  petition  for  withdrawal  of  consent  shall  state  that  the  named  Tribal 
member,  with  full  knowledge  of  the  facts,  hereby  withdraws  his  or  her  con- 
sent to  the  jurisdiction  of  the  State  in  the  specific  areas  where  retrocession 
is  being  requested. 

Section  7 :  Effective  Date  of  Retrocession 

Retrocession  under  Section  4  of  this  Chapter  shall  become  effective  sixty 
(60)  days  after  this  bill  becomes  law.  Retrocession  under  Section  5  of  this 
Chapter  (Retrocession  by  proclamation)  shall  become  effective  sixty  (60) 
days  after  the  retrocession  is  proclaimed  or  sixty  (60)  days  after  failure 
of  the  Governor  to  act.  All  actions  pending  before  state,  county  or  local 
courts  or  before  administrative  agencies  which  were  instituted  prior  to  the 
effective  date  of  retrocession  shall  continue  as  if  retrocession  had  not  taken 
place. 

Section  8 :  Assumption  of  State  Jurisdiction 

The  Governor  shall  be  and  is  hereby  authorized  to  accept  or  to  refuse, 
at  his  own  discretion,  state  jurisdiction  over  any  Indian  reservation  and 
tribe  upon  the  presentation  of  a  petition  requesting  State  assumption  of 
jurisdiction  which  complies  with  Section  9  of  this  Chapter.  Any  jurisdiction 
so  obtained  shall  be  strictly  limited  to  the  authorizations  embodied  in  the 
federal  act  of  April  11,  1968  (Public  Law  90-284,  82  Stat  78). 
Section  9 :  Request  for  State  Jurisdiction 

All  petitions  for  state  jurisdiction  must  comply  with  the  provisions  set 
forth  in   Section  6  of  this   Chapter.   A  majority   vote   of  the   adult   members, 
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eighteen  (18)  years  of  age  or  older,  who  are  enrolled  tribal  members  accord- 
ing to  the  census  rolls  of  the  Bureau  of  Indian  Affairs,  voting  in  a  special 
election  called  for  that  purpose  by  the  Secretary  of  the  Interior  of  the  United 
States,  duly  certified,  will  be  deemed  sufficient  evidence. 

Section  10 :  Effective  Date  of  State  Jurisdiction  Taken  ty  Request 

State  jurisdiction  obtained  by  virtue  of  the  provisions  of  Section  8  of  this 
Chapter  shall  become  effective  sixty  (60)  days  after  it  is  proclaimed  by  the 
Governor.  All  actions  pending  in  any  Tribal  Court,  which  were  instituted 
prior  to  the  effective  date  of  the  assumption  of  jurisdcition  by  the  State, 
shall  continue  as  if  the  new  State  jurisdiction  had  not  been  obtained. 

Section  11 :  Inherent  Right  of  Indian  Trihes 

Nothing  in  this  Chapter  or  in  any  other  law  enacted  in  the  State  of  Wash- 
ington shall  be  construed  to  diminish  the  inherent  right  of  Indian  tribes  to 
self-government.  All  judgments  of  Tribal  Courts  shall  be  given  full  faith  and 
credit  in  the  Courts  of  the  State  of  Washington,  in  all  administrative  pro- 
ceedings and  before  all  bodies  chartered  by  the  State  of  Washington. 

Section  12 :  Hunting,  Fishing  and  Trapping 

NOTE — This  is  an  optional  section  which  is  recommended  on  the  strength 
of  the  case  of  QUECHAN  TRIBE  v.  ROWE.  Its  implications  in  the  State  of 
Washington  are  great  as  this  subject  is  the  core  of  numerous  problem  areas. 

Any  and  all  hunting,  fishing  and  trapping  in  Indian  Country  is  subject 
to  the  sole  and  exclusive  jurisdiction  of  the  Indian  Tribe  where  these  occur- 
ences take  place,  regardless  of  the  identity  of  the  hunter,  trapper  or  fisher- 
man. Any  and  all  property  utilized  or  involved  in  the  violation  of  tribal 
laws  regarding  hunting,  fishing  and  trapping  may  be  seized  by  tribal  law 
enforcement  officers  and  may  be  subject  to  forfeiture  in  Tribal  Court  pro- 
ceedings. 

This  section  shall  not  be  construed  to  change  or  alter  the  jurisdiction  in  any 
other  subject  matter. 

ALTERNATIVES 

(A)  The  State  of  Washington  explicitly  states  and  recognizes  that  the  state 
jurisdiction  over  criminal  and  civil  matters  adopted  pursuant  to  Chapter  240 
of  the  Laws  of  1957  and  Chapter  36  of  the  Laws  of  1963  are  not  exclusive 
with  the  State  and  are  to  be  exercised  and  enforced  concurrently  with  Indian 
Tribes  within  the  State. 

(B)  In  the  exercise  of  any  measure  of  criminal  or  civil  jurisdiction,  or 
both,  over  any  Indian  Tribe  within  the  State,  pursuant  to  Chapter  240  of 
the  Laws  of  1957  and  Chapter  36  of  the  Laws  of  1963.  any  and  all  actions 
where  a  crime  occurs  in  Indian  Country ;  or  where  in  civil  matters  the 
parties  all  reside  or  are  employed  in  Indian  Country ;  or  disputed  property 
is  located  in  Indian  Country,  said  actions  shall  be  tried  by  the  Tribal  Courts 
fjnd  all  peace  officers  shall  cite  such  matters  for  trial  and  disposition  to 
Tribal  Court.  Any  appellant  from  the  decision  of  a  Tribal  Court  must  first 
exhaust  all  Tribal  remedies,  such  as  appealing  to  the  Tribal  Appellate  Court 
where  established.  If  no  Tribal  Appellate  system  is  in  existence,  appeals 
shall  be  taken  to  the  Federal  District  Court. 

(C)  The  State  of  Washington  explicitly  states  and  recognizes  that  any 
member  of  a  police  department  of  an  Indian  Tribe  or  any  member  of  the 
Bureau  of  Indian  Affairs  Police,  who  is  certified  by  the  Director  of  the  State 
Police  Department,  shall  be  deputized  as  a  State  Policeman  by  said  Director 
upon  refeiving  said  certification.  Deputization  as  a  State  Policeman  shall 
entitle  any  qualifying  Indian  Peace  Officer  to  enforce  the  Laws  of  the  State 
of  Washington  and  the  Indian  Tribe  where  he  is  employed  in  Indian  Country 
and  in  pursuit  of  any  offender  fleeing  from  Indian  Country  irrespective  of 
the  race  or  identity  of  the  offender.  Said  deputies  shall  be  further  empowered 
to  enforce  the  laws  of  the  State  of  Washington  at  any  place  within  the  State 
thnt  they  evidence  a  violation  of  said  laws  occuring  in  their  presence. 

In  order  to  be  certified  by  the  Director  of  the  State  Police  Department 
a  formal  application  must  be  submitted  to  the  Department.  Said  application 
shall  be  identical  in  every  respect  to  the  apnlication  for  employment  by  the 
State  Police.   Said   applicant  must  prove  that  he  has   received  hours   of 
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police  training  from  a  competent  Federal  or  State  law  enforcement  training 
agency.  The  Director  must  conduct  a  personal  interview  of  the  applicant 
and  administer  such  testing  of  the  applicant  as  will  be  provided  herein. 

The  Director  of  the  State  Police  Department  shall  appoint  four  persons 
with  at  least  five  (5)  years  of  law  enforcement  experience  to  a  board  to  be 
known  as  the  "Indian  Police  Qualification  Board".  This  Board  must  consist 
of  at  least  two  American  Indians  who  are  enrolled  members  of  a  Tribe  lo- 
cated in  the  State  of  Washington.  The  Director  shall  preside  over  this  Board. 
The  Board  will  set  the  qualifications  for  the  deputization  of  Indian  police 
applicants  and  shall  taive  into  consideration  the  work  experience  of  the  appli- 
cant in  the  area  of  law  enforcement.  The  Board  shall  formulate  a  test  or 
tests  to  judge  the  qualifications  of  all  applicants  and  all  successful  applicants 
must  be  certified  by  the  Director.  The  Board  may  recommend  additional  train- 
ing for  unsuccessful  applicants  and  may  determine  the  place,  length  and 
nature  of  additional  required  training. 

Upon  deputization.  the  Indian  Police  Officer  shall  be  issued  proper  State 
Police  credentials  and  identification,  without  restriction  or  limitation. 

DRAFT  OF  SUGGESTED  TRIBAL  IMPLIED  CONSENT  ORDINANCE 

Whereas,  numerous  acts  against  the  peace  and  safety  of  the  community  have 
arisen  as  a  result  of  the  continued  pre.sence  of  non-community  (Reservation, 
etc.)  members,  and, 

V>'hereas,  the (name  of  Tribe)  have  not  received  satisfactory 

assistance  from  State,  County  and  local  Authorities  to  prevent  and  punish 
these  continued  acts,  and, 

Whereas,  the (name  of  Tribe)  has  reviewed  the  best  means 

to  counteract  these  problems,  and, 

Whereas,  it  is  the  recommendation  of  the (name  of  Tribe) 

that  the  Law  and  Order  Code  (constitution  where  applicable)  be  amended 
to  include  a  presumption  of  implied  consent  to  all  persons  within  the  exterior 
boundaries  of  the  Reservation. 

Now  therefore  be  it  resolved  that  the  Law  and  Order  Code  (constitution) 
be  and  is  hereby  amended  to  include  the  foregoing  ordinance. 

Be  if  further  resolved  that  the  following  Ordinance  shall  become  effective 
thirty  (30)  days  from  the  date  hereof,  (or  if  required,  within  thirty  (30) 
days  from  the  date  approved  by  the  Agency  Superintendent  or  Secretary  of 
Interior,  as  required). 

Ordinance  No.  

The  Tribal  Court  of , (name  of  Tribe)  shall  have  jurisdiction 

over  all  offenses  enumerated  in  the  Law  and  Order  Code  when  committed  by 
any  person  within  the  exterior  boundaries  of  the  Reservation. 

Any  person  who  shall  enter  within  the  exterior  boundaries  of  the 

Re.servation  shall  be  deemed  to  have  impliedly  consented  to  the  jurisdiction 
of  the  Tribal  Court  and  therefore  shall  be  subject  to  prosecution  for  viola- 
tions of  the  Law  and  Order  Code  in  said  Court.  Said  persons  also  shall  have 
been  deemed  to  have  impliedly  consented  to  the  jurisdiction  of  the  Tribal  police, 
sheriffs,  game  wardens,  etc.  and  therefore  shall  be  subject  to  arrest,  appre- 
hension, confinement  by  said. Tribal  authorities  as  well  as  having  their  personal 
possessions  confiscated  and  held  subject  to  forfeiture  in  Tribal  Court. 

The  . Reservation  shall  be  defined  as  all  territory  within  the 

exterior  boundaries  including  fee  patented  lands,  rights-of-ways,  roads,  waters, 
bridges  and  lands  used  for  schools,  churches,  agencies  or  any  other  purposes. 

Any  person  entering  within  the  boundaries  of  this  reservation  shall  become 
subject  to  the  Laws  and  Regulations  of  this  Reservation. 

Signs  shall  be  posted  at  each  roadway  entering  the  Reservation  and  on  each 
waterway    entering    the    Reservation,    statins:    "You    are    now    entering    the 

(name  of  Reservation)    Reservation.  By  so  entering  you  have 

been  deemed  to  have  giv^n  your  consent  to  b«  subject  to  the  Laws  and  Regu- 
lations   of    this    Reservation    pursuant    to    Ordinance    No. (set    forth 

number  of  this  ordinance).  If  you  do  not  consent  to  said  jurisdiction,  DO 
NOT  ENTER". 

Therefore  be  it  further  resolved  that  the  Tribal  Secretarv  pren.'^re  pnd  p^'^st 
said  warning  signs  upon  final  approval  of  this  ordinance  as  set  forth  herein. 
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OUTLINE   SUGGESTED  AMENDMENTS   OF  P.L.    90-2  84 — INDIAN   CIVIL   EIGHTS   ACT 

(a)  Same  as  1968  Act — Allows  U.S.  to  accept  retrocession  by  a  state. 

(b)  Same  as  1968  Act — Repeal  of  Section  7  of  P.L.  280  enabling  states  to 
assume  jurisdiction. 

(c)  2\^e'M;-Sets  forth  procedures  for  states  to  request  retrocession  absent  in 
1968  Act. 

i.  State  may  request  retrocession  by  using  the  same  method  it  used  to 
assume  original  jurisdiction,  i.e.,  if  jurisdiction  was  obtained  legislatively  it 
must  retrocede  legislatively ;  if  by  executive  proclamation  it  must  retrocede  by 
proclamation. 

ii.  Spells  out  (i)  more  with  direct  reference  to  legislative  retrocession. 

iii.  Spells  out  (i)  more  with  direct  reference  to  executive  action  (procla- 
mation). 

(d)  Neiv-Sets  up  another  method  of  retrocession  by  election  (state  election 
— either  referendum  or  special  state  election). 

i.  Sets  standards  and  procedures  of  election  method  and  makes  them  con- 
sistent with  other  elections. 

ii.  Makes  elections  federal  elections  not  state  elections   (optional). 

iii.  Makes  Secretary  of  the  State  submit  formal  retrocession  request  to 
U.S.  10  days  after  certification  of  election.  Waiver  if  Secretary  of  State  does 
not  act— tribes  can  act  directly. 

(e)  iVe^c-Enables  state  legislatures  to  allow  their  executive  branches  to  re- 
quest retrocession  on  their  own  and  to  call  for  tribal  elections  for  retro- 
cession. 

i.  Sets  up  procedure  for  tribal  election  for  retrocession  and  makes  the 
executive  submit  a  formal  request  to  the  U.S.  Waiver  and  failure  provision. 

(f)  JVew-Safeguards  against  reneging  by  state — as  in  Nebraska — or  over- 
ruling by  the  legislature  of  the  executive  or  vice-versa.  Requires  U.S.  authori- 
zation to  repeal  validly  executed  retrocession  request. 

(g)  iV^ew-Allows  tribes  who  have  retroceded  to  return  under  state  jurisdic- 
tion. Sets  up  election  procedure,  majority  of  enrolled  adults  requirement  and 
waiver  and  failure  clauses. 

(h)  iVeic-Enables  state  which  has  granted  retrocession  to  reacquire  juris- 
diction over  retroceded  tribe  or  tribes. 

(i)  iVeio-Requires  states  to  pass  provisions  for  retrocession.  Key  is  that 
their  failure  to  do  so  will  subject  them  to  a  cut-off  of  federal  funds  which 
inure  either  directly  or  indirectly  to  the  benefit  of  the  state's  Indian  popula- 
tion. Sets  forth  time  for  action,  hearing,  time  extensions,  holding  of  funds, 
or  forfeiture  and  allocation  to  the  tribes. 

(j)  A'^ew-Provides  for  concurrent  jurisdiction  in  states  which  have  pre- 
viously assumed  jurisdiction  or  obtain  it  in  the  future. 

(k)  New-Vvoyides  for  cases  to  be  brought  into  tribal  courts,  to  go  through 
the  tribal  appellate  system  and  then  to  be  appealed  to  U.S.  District  Court. 

Repeal  of  Section  404-Consent  to  Amend  State  Laws — The  consent  of  the 
United  States  allowing  states  to  amend  the  enabling  acts  of  their  constitu- 
tions which  were  required  for  admission  to  the  United  States  is  withdrawn. 
It  is  specifically  stated  that  no  state  may  pass  any  law  not  in  conformity 
with  its  enabling  act. 

All  other  provisions  of  P.L.  90-284  are  retained  and  remain  in  full  force 
and  effect. 

SUGGESTED    A^^fENDMENT    OF   P.L.    90-2S4     (H.R.    2.".  16 THE   INDIAN    CIVIL  RIGHTS   ACT) 

Title  IV. — Jurisdiction  Over  Criminal  and  Civil  Actions 
Retrocession  of  jurisdiction  6//  state 

Sec.  Jf03.  (a)  the  United  States  is  authorized  to  accept  a  retrocession  by 
any  State  of  all  or  any  measure  of  the  criminal  or  civil  jurif;diction.  or  both. 
acquired  by  such  State  pursuant  to  the  provisions  of  sec.  1162  of  title  18  of 
the  United  States  Code,  or  section  1360  of  title  28  of  the  United  States  Code, 
or  .section  7  of  the  Act  of  August  l.o.  19.53  (67  Stat.  588),  as  it  was  in  effect 
prior  to  its  repeal  by  subsection  (b)   of  this  section. 

(b)  Section  7  of  the  Act  of  August  1.5.  19.53  (67  Stat.  588).  is  heroliv  re- 
pealed, but  such  repeal  shall  not  affect  any  cession  of  jurisdiction  made  pursu- 
ant to  section  prior  to  its  repenl. 
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(c)  Tiie  consent  of  the  United  Srates  is  hereby  given  to  any  State  to  request 
retrocession  of  ail  or  any  measure  of  tlie  criminal  or  civil  jurisdiction,  or 
both,  acquired  by  such  State  pursuant  to  tlie  provisions  of  Section  1162  of 
Title  IS  of  the  United  States  Code,  secrion  IS'-iO  of  Title  2S  of  the  United  States 
Code,  or  section  7  of  the  Act  of  August  15,  1053  (67  Stat.  588)  as  it  was  in. 
eifect  prior  to  its  repeal  by  subsection  (b)  of  this  section  in  the  following 
manner. 

i.  Any  State  v»liich  has  assumed  jurisdiction  over  any  Indian  Tribe,  he  it 
civil  jurisdiction,  criminal  jurisdiction,  or  both,  may  request  the  United  States 
to  grant  retrocession  to  said  jurisdiction  by  acting  in  the  same  manner  said 
State  acted  to  originally  obtain  jurisdiction. 

ii.  The  United  States  will  accept  a  request  for  retrocession  from  any  State 
which  has  assumed  jurisdiction  over  any  Indian  Tribe,  be  it  either  civil 
jurisdiction,  criminal  jurisdiction,  or  both,  by  legislative  action  of  the  State 
legislature  when  original  jurisdiction  over  said  Indian  Tribe  or  Tribes  was 
obtained  by  legish^tive  action. 

iii.  The  United  States  will  accept  a  request  for  retrocession  from  any  State 
v.-hich  has  assumed  jurisdiction  over  any  Indian  Tribe,  be  it  either  civil  juris- 
diction, criminal  jurisdiction,  or  botii,  by  executive  action  only  Vvhen  the  State 
legislature  has  authorized  such  executive  action  or  when  jurisdiction  over  said 
Indian  Tribe  or  Tribes  was  originally  obtained  by  executive  proclamation. 

(d)  The  United  States  is  authorized  to  accept  a  retrocession  by  any  State  of 
all  or  any  measure  of  the  criminal  or  civil  jurisdiction,  or  both,  acquired  by 
such  State  which  is  requested  by  the  electorate  of  such  State  voting  by  major- 
ity vote  during  a  referendum  held  on  regular  State  election  days  or  by  a 
special  State  election  held  for  that  purpo.se. 

i.  Any  referendum  or  special  State  election  held  on  the  subject  of  retro- 
cession shall  proceed  in  the  same  manner  as  any  other  State  referendum  or 
special  election  and  no  procedures  or  standards  shall  be  set  which  are  stricter 
or  not  consistent  with  procedures  or  standards  for  other  general  State  elections. 

ii.  Any  referendum  or  special  election  held  by  the  State  on  the  subject  of 
retrocession  shall  be  considered  a  Federal  election  and  State  Officials  shall  be 
bound  by  the  same  procedures  and  provisions  which  govern  all  Federal  elections. 

iii.  In  the  event  the  majority  of  the  electorate  of  said  State  approves  in  a 
referendum  or  Special  State  election  granting  request  for  a  retrocession  or 
retrocessions,  the  State  Secretary  of  State  shall,  within  ten  (10)  days  after 
the  certification  of  said  election,  submit  a  formal  request  to  the  United  States, 
through  the  Secretary  of  the  Interior,  requesting  such  retrocession.  Failure  of 
the  State  Secretary  of  State  to  act  as  prescribed  shall  be  deemed  as  a  waiver 
by  such  State  and  formal  request  for  retrocession  may  then  be  submitted  to 
the  United  States,  through  the  Secretary  of  the  Interior  by  any  and  all  Indian 
Tribes  located  in  the  State,  whether  or  not  they  were  a  party  to  said  referendum 
or  special  State  election. 

(e)  The  United  States  hereby  authorizes  any  State  which  has  obtained  crimi- 
nal jurisdiction,  civil  jiirisdiction.  or  both,  over  any  Indian  Tribe  or  Tribes, 
to  act  by  and  through  its  State  legislature  to  authorize  its  executive  to  submit 
requests  for  retrocession  to  the  United  States  and  to  empower  its  executive  to 
call  special  elections  for  any  Indian  Tribe  or  Tribes  who  submit  petitions  to 
said  executive  or  to  the  State  legislature  requesting  retrocession. 

i.  Said  special  election  by  each  Tribe  shall  reipiire  that  a  majority  of  tlie 
enrolled  Indi:uis  within  the  affected  area  of  such  Indian  country,  eighteen  (18) 
years  of  age  or  older  vote  to  request  rfetrocession.  Upon  certification  of  said 
election  whereby  a  majority  of  tlie  enrolled  Indians  within  the  affected  area 
of  such  Indian  Country,  eighteen  (18)  years  of  age  or  older  vote  to  request 
retrocession,  the  executive  must  submit  a  formal  request  to  the  United  States, 
through  the  Secretary  of  the  Interior,  within  ten  (10)  days,  requesting  retro- 
cession on  behalf  of  said  Tribe  or  Tribes.  Failure  of  the  executive  to  so  act 
shall  be  deemed  a  waiver  l>y  such  State  and  formal  request  may  then  be  sub- 
mitted to  the  United  States,  through  the  Secretary  of  the  Interior  l)y  the 
Indian  Tribe  or  Tribes  whose  request  was  not  properly  submitted  to  the  United 
States  by  the  executive. 

(f)  Any  State  which  enacts  legislation  or  authorizes  executive  action  to 
request  retrocession  on  behalf  of  any  Indian  Tribe  or  Tribe.s,  or  any  State 
where  the  executive  is  authorized  to  request  retrocession  without  legislative 
authority  (where  jurisdiction  was  originally  obtained  by  executive  action)  may 
not  thereupon  revoke  the  action  taken  by  either  subsequent  legislation  in  the 
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event  of  executive  action  or  by  executive  action  in  the  event  of  legislative 
;granting  of  retrocession,  until  specifically  authorized  to  do  so  by  the  United 
States. 

(g)  Any  Indian  Tribe  which  obtains  retrocession  or  has  obtained  retrocession 
niay  petition  the  United  States,  through  the  Secretary  of  the  Interior,  to  return 
to  State  jurisdiction.  Upon  receiving  a  petition  from  such  Indian  Tribe,  the 
United  States  through  the  Secretary  of  the  Interior  shall  call  a  special  elec- 
tion where  the  majority  of  the  enrolled  Indians  within  the  affected  area  of 
such  Indian  country,  eighteen  (18)  years  of  age  or  older  vote  to  return  to  State 
jurisdiction.  The  United  States,  through  the  Secretary  of  Interior,  shall  within 
ten  (10)  days  after  the  certification  of  said  election,  submit  a  formal  request 
to  the  State  Governor  or  State  legislature,  whichever  originally  granted  retro- 
cession for  that  specific  Indian  Tribe,  for  a  resumption  of  State  jurisdiction. 
I'ailure  of  the  United  States  to  so  act  shall  be  deemed  a  waiver,  and  the 
affected  Indian  Tribe  may  then  submit  a  formal  request  for  resumption  of 
State  jurisdiction  to  the  State. 

(h)  Any  State  which  has  previously  requested  retrocession  of  any  or  all  of 
the  jurisdiction  it  obtained  over  any  Indian  Tribe  or  Tribes  within  the  State, 
and  which  said  request  has  been  accepted  by  the  United  States,  is  hereby 
authorized  by  the  United  States  to  re-obtain  jurisdiction  over  any  or  all  areas 
of  jurisdiction  requested  by  any  Indian  Tribe  which  request  is  in  accordance 
with  the  provisions  of  section  403,  paragraph  (g)  above  and  the  majority  vote 
of  the  enrolled  Indians  within  the  affected  area  of  such  Indian  Country, 
eighteen  (IS)  years  of  age  or  older. 

(i)  Any  State  receiving  or  participating  in  funds  of  the  United  States,  which 
said  funds  inure  to  and  for  the  benefit  of  Indians  residing  within  such  State, 
either  directly  or  indirectly,  shall  enact  provisions  for  the  requesting  of  retro- 
cession and  for  the  requesting  of  re-obtaining  of  jurisdiction  once  retrocession 
is  granted,  at  its  next  regular  session  of  the  State  legislature,  but  in  no  event 
at  any  date  later  than  one  hundred  and  eighty  (180)  days  after  the  enactment 
■of  the  act.  Said  State  provisions  shall  be  consistent  with  the  provisions  and 
procedures  set  forth  herein  and  shall  not  create  a  burden  greater  than  set 
forth  in  this  act.  Failure  of  any  State  to  so  act  shall  be  deemed  a  waiver  of 
any  and  all  funds  allocated  to  the  State  by  the  United  States  in  such  portion 
or  portions  as  the  United  States,  through  tiie  Secretary  of  the  Interior,  deter- 
mines to  inure  to  either  the  direct  or  indirect  benefit  of  said  States'  Indian 
citizens,  and  will  be  subject  to  forfeiture.  In  the  event  any  State  fails  to  act  as 
prescribed  herein,  within  the  time  specified,  the  United  States  through  the 
Secretary  of  Interior  shall  call  for  and  hold  a  hearing  on  said  State's  failure, 
within  forty-five  (45)  days  of  the  specified  time  for  the  State  to  act  has 
elapsed.  At  said  hearing  the  Secretary  of  the  Interior,  or  his  appointee,  shall 
preside  and  all  concerned  parties  shall  be  present.  Upon  hearing  and  evaluating 
all  evidence  the  Secretary  or  his  appointeee  may  extend  the  time  for  the  State 
to  act,  but  only  in  the  event  that  good  cause  is  shown  and  for  a  period  not  to 
exceed  ninety  (90)   days  from  the  final  day  of  said  hearing. 

Appendix  C 

Summary  of  State  Jurisdiction  Over  Indian  Reservations  in  Washington 

Under  the  1957  Washington  State  Legislation,  Reservations  in  Washington 
could  petition  the  Governor  to  assume  either  state  criminal  or  civil  jurisdiction, 
or  both,  over  reservations  in  that  State.  This  power  to  request  state  jurisdiction 
was  reiterated  in  the  1903  Washington  legislation,  although  the  1963  Act  also 
impo.sed,  without  Indian  consent,  state  jurisdiction  over  all  Indian  reservation 
lands  for  eight  subject-matter  areas,  and  total  state  jurisdiction  for  all  fee 
patent  land.  The  summary  below  descrHtes  those  reservations  that  requested  state 
jurisdiction,  and  the  state's  response  to  those  requests. 

BESERVATION-BASED   tribes  in   WASHINGTON   STATE 

1.  Chehalis — Confederated  Tribes  of  the  Chehalis  Reservation.  Membership: 
approximately  116.  Tribal  Resolution:  September  20.  19.57  requesting  state 
jurisdicti(m.  Governor's  Proclamation:  October  14,  1957,  effective  December  13, 
1©5T.  Jurisdiction  :  Criminal  and  Civil. 


Ill 

Acreages 

Total  acreage  on  reservation 4,  225 

Land  in  tribal  trust 21 

Individual  trust  land 1,  637 

Total  in  fee 2,566 

2.  C'olville — Confederated  Tribes  of  the  Colville  Reservation.  Membership : 
approximately  5,350.  Tribal  Resolution :  January  14,  1965,  requesting  state  juris- 
diction. Washington  State  Senate  Resolution :  Nr.  1965-28.  Governor's  Proclama- 
tion :  January  29,  1965,  effective  January  29,  1965  proclaiming  state  jurisdiction. 
Jurisdiction :  Criminal  and  Civil.  Petition  for  Retrocession :  August  12,  1971. 

Acreages 

Total  acreage  on  reservation 1,  SOO,  000 

Land  in  tribal  trust 937,  247 

Individual  trust  land 71,  851 

Total  in  fee 790,  902 

3.  Hoh — Hoh  Indian  Tribe.  Membership :  60.  The  Hoh  Indian  Tribe  has  not 
petitioned  for  state  jurisdiction,  nor  has  the  governor  issued  any  proclamation. 

4.  Kalispel — Kalispel  Indian  Community.  Membership :  167.  Kalispel  Indian 
Community  has  not  petitioned  for  state  jurisdiction,  nor  has  the  governor  issued 
proclamation. 

5.  Lower  E^ivha — Lower  Elwha  Tribal  Community.  Port  Angeles,  Washington 
D8362.  Membership :  250.  Lower  Elwha  Tribal  Community  Council  has  not  peti- 
tioned for  state  jurisdiction,  nor  has  the  governor  issued  proclamation. 

6.  Lmnmi — Lummi  Tribe  of  Indians.  Membership:  1,225.  Lummi  Business 
Council  has  not  petitioned  for  state  jurisdiction,  nor  has  the  governor  issued  ex 
parte  proclamation. 

Aci-eages 

Total  acreage  on  reservation 12,  442 

Land  in  tribal  trust 12 

Individual  trust  land 7.073.07 

Total  in  fee 5,  356.  03 

7.  Molcah — Makah  Indian  Tribe.  Membership :  805.  Makah  Tribal  Council  has 
not  petitioned  for  state  jurisdiction,  nor  has  the  governor  issued  proclamation. 

Acreages 

Total  acreage  in  reservation 27,  012.  66 

Land  in  tribal  trust 24,  ,52.5.  87 

Individual  trust  land 2,  486.  79 

Total  in  fee 0 

8.  Jljr«c7i-eZ.sfi,oof— Muckelshoot  Indian  Tribe.  Membership :  408.  Tribal  Resolu- 
tion :  .Inly  24,  1957  requesting  state  jurisdiction.  Governor's  Proclamation  :  Effec- 
tive October  25.  1967  assuming  civil  and  criminal  jurisdiction.  Retrocession  :  In 
June  1971,  a  tribal  vote  was  held  on  retrocession — vote  was  against  retrocession. 

Acreages 

Total  acreage  in  reservation 3,  44^ 

Land  in  tribal  trust 0.  29 

Individual  trust  land 1. 188.  28 

Total  in  fee 2,2.51.43 

9.  Nisgually — Nisqually  Indian  Community.  Membership :  85.  Tribal  ResoUi- 
tion :  October  19.  1957  reo.uestiug  state  jurisdiction.  Governor's  Proclamation : 
December  2,  1957  effective  January  31,  1958.  Jurisdiction :  Criminal  and  Civil. 

Acreages 

Total  acreage  in  reservation 4,  717 

Land  in  tribal  trust 2.  50 

Individual  trust  land 813.05 

Total  in  fee 3,  90L  45 

10.  Nooksack — Nooksack  River  Indian  Community  of  Washington.  Member- 
ship :  Approximately  370.  No  petition  for  state  jurisdiction. 

It.  Port  Gamble  (Clallum).  Membership:  li35.  The  Clallum  Tribe  has  not  peti- 
tioned for  state  jurisdiction,  nor  has  governor  issued  proclamation. 
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Acreages 

Total  acreage  in  reservatiou 710 

Land  in  tribal  trust 719 

12.  Fort  Madison  (Suqnamish)— Suquamish  Tribe  of  tlie  Port  Madison.  Mem- 
bersiiip :  275.  Tribal  Resolution :  Requesting  state  jurisdiction.  Governor's  Proc- 
lamation :  May  15,  1958.  Tribal  Resolution  for  Retrocession :  January  11,  1971. 
Governor's  Proclamation  for  Retrocession :  August  26,  1971.  Federal  Register 
copy  of  acceptance,  Secretary  of  the  Interior,  dated  April  5, 1972. 

lo.  Piiyallup — Puyailup  Ti-ibe.  Membersliip  :  Approximately  450.  The  Puyallup 
Tribal  Council  has  not  petitioned  for  state  jurisdiction,  nor  has  the  governor 
issued  proclamation. 

Acreages 

Total  acreage  in  reservation IS,  050 

Land  in  tribal  trust 33 

Individual  trust  land 0 

Total  in  fee IS,  017 

14.  Quileute — Quileute  Tribe.  Membership :  450.  Tribal  Resolution  :  September 
9,  1957  requesting  state  jurisdiction.  Governor's  Proclamation :  October  3,  1957. 
Jurisdiction  :  Criminal  and  Civil. 

Acreages 

Total  acreage  in  reservation 594.  09 

Land  in  tribal  trust 5S4.  34 

Individual  trust  land 9.  75 

Total  in  fee 0 

15.  Quinault — Quinault  Tribe  of  Indians.  Membership :  Approximately  1,200, 
Tribal  Resolution  :  Requesting  state  jurisdiction.  Governor's  Proclamation  :  Janu- 
ary 12,  1965  (voids  state  jurisdiction).  (There  is  no  state  jurisdiction  by  consent 
at  this  time. ) 

Acreages 

Total  acreage  in  reservation 189,  621 

Land  in  tribal  trust 5,  414 

Individual  trust  land 123,  523.  95 

Total  in  fee 61.  665.  49 

16.  Shoalwafer  (Chinook)- — Shoahvater  Bay  Indian  Reservation.  Membership: 
15.  The  Chinook  Tribe  has  not  petitioned  for  state  jurisdiction,  nor  has  governor 
issued  proclamation. 

Acreages 

Total  acreage  in  reservation ?.35 

Land  in  tribal  trust 335 

17.  Skoknmish — Skokomish  Indian  Tribe.  Membership :  386.  Tribal  Resolution : 
May  22,  1957  requesting  state  jurisdiction.  Governor's  Proclamation :  July  13, 
1957  effective  September  28, 1957.  Jurisdiction  :  Criminal  and  Civil. 

Ac7-eages 

Total  acreage  in  reservation 4,987 

Land  in  tribal  trust 16 

Individual  trust  land 2.905 

Total  in  fee 2.066 

IS.  Spokane — ^See  Kalispel. 

19.  Sqnaxin — Squaxin  Island  Indian  Tribe.  Membership:  165.  Tribal  Resolu- 
tion :  Requesting  state  jurisdiction.  Governor's  proclamation :  Effective  Sep- 
tember 25,  1959.  Jurisdiction  :  Criminal  and  civil. 

Acreages 

Total  acreage  in  reservation 1,496 

Land  in  tribal  trust 1.  84 

Individual  trust  land 826.  05 

Total  in  fee 68S.  11 

20.  Swinomifih—?,\\'movA\f=.h  Indian  Tribal  Coimcil.  Membership:  4.9.5.  Tribal 
Resolution :  August  21,  1962  requesting  state  jui-isdiction.  Governor's  proclama- 
tion :  June  7,  1903  elTective  June  7,  1963.  Jurlsdielion  :  Criminal  only. 
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Total  acreage  in  reservation 7, 155 

Land  ia  tribal  trust 272.  74 

ladiviciual  trust  land 3,097.66 

Total  in  fee 3,784.60 

21.  Tulalip — Tulalip  Tribe.  Membership :  950.  Tribal  Resolution :  April  4,  1958 
requesting  state  jurisdiction.  Governor's  Proclamation:  May  8,  1958  effective 
July  7,  1958.  Jurisdiction  :  Criminal  and  Civil. 

Acreages 

Total  acreage  in  reservation 22,490 

Land  in  tribal  trust 5, 171.  09 

Individual  trust  land 3,  706.  94 

Total  in  fee 13,611.97 

2..'.  Yakima — Confederated  Tribes  of  tiie  Yakima  Indian.  Membership :  5,975. 
The  Yakima  Tribe  has  not  petitioned  for  state  jurisdiction,  nor  has  the  governor 
issued  proclamation. 

Acreages 

Total  acreage  in  reservation 1,  366,  505 

Land  ia  tribal  trust 798,  7.54 

Individual  trust  land 296,459 

Total  in  fee 133,000 

Appendix  D 

State  By  State  Analysis  of  State  Jurisdiction  Over  Indian  Reservations 
Throughout  the  United  States    (Except  Washington) 

This  appendix  will  outline  those  states  who  have  asserted  jurisdiction  over 
Indian  tribes  and  the  rationale  behind  said  assertion.  As  will  be  illustrated, 
the  states  justify  their  claims  by  the  passage  of  state  statutes,  Public  Law 
280  and  other  special  federal  legislation  conferring  states  authority  over  In- 
dians and  Indian  reservations.  This  appendix  will  first  show  specific  jurisdic- 
tional statutes ;  second,  other  federal  regulations ;  and  third  a  jurisdictional 
survey  of  states  which  have  exercised  jurisdiction  over  Indian  tribes.  The 
materials  prior  to  the  survey  section  are  included  because  it  is  often  erroneously 
presumed  that  Public  Law  280  was  the  first  federal  authorization  for  states 
(o  assume  jurisdiction  over  Indians  and  Indian  reservations.  This  inti'oductory 
material  is  not  intended  to  point  out  every  federal  delegation  to  states,  but 
merely  to  illustrate  that  Public  Law  280  does  not  stand  alone  as  the  sole  con- 
veyor of  jurisdiction  to  states. 

specific  jurisdictional  statutes 

ilost  of  Title  25  of  the  United  States  Code  deals  with  the  operation  of  the 
Bureau  of  Indian  Affairs,  or  involves  activities  relating  to  specific  tribes.  The 
same  holds  true  for  most  of  Title  25  of  the  Code  of  Federal  Regulations :  how- 
ever, there  are  a  few  significant  exceptions  that  relate  to  jurisdictional  matters, 
either  involving  a  specific  tribe,  si)ecific  state,  or  specific  problem.^ 

Both  New  York  and  Kansas  were  given  jurisdiction  by  specific  congressional 
legislation.^  The  New  York  Acts  have  interesting  similarities  and  differences 
compared  to  Public  Law  280. 

The  Act  authorizing  criminal  jurisdiction  may  allow  the  concurrent  exercise 
of  jurisuiction  by  the  state  and  tribes.  According  to  the  legislative  history,  this 
Act  was  passed  because  in  some  instances  the  tribes  were  not  enforcing  tribal, 
or  any.  law.^  New  York  was  without  any  jurisdiction  to  protect  the  Indians  so 
the  net  result  was  a  breakdown  of  law  and  order.  Interestingly  though,  as 
passed,  the  Act  is  permissive,  so  that  New  Y'^ork  is  not  bound  to  enforce  the 
laws.  Rather,  the  state  will  act  only  if  it  is  determined  to  be  necessary,  or  if 
the  tribe  is  not  doing  the  job.  This  approach  is  unlike  Public  Law  280,  which 
specifies  that  the  states  "shall"  have  jurisdiction.  This  latter  language  is  manda- 
tory and  seems  to  preclude  the  tribes  from  exercising  jurisdiction  concurrently 
(except  as  the  state  might  allow). 

With  respect  to  civil  jurisdiction,  New  York  exercises  exclusive  jurisdiction.* 
The  tribes  were  given  one  year  in  which  to  certify  tribal  laws  and  customs  to 
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to  be  preserved.  Those  so  certified  are  enforced  in  civil  actions.  This  Act  ap- 
pears to  be  a  direct  outgrowth  of  the  assimilation  philosophy  that  became  mani- 
fest in  Congress  as  acts  of  termination. 

The  Act  giving  jurisdiction  to  Kansas  is  limited  to  criminal  matters.^  The 
exercise  of  jurisdiction  is  exclusive,  and  as  it  is  self  executing  it  requires  no 
act  by  Kansas.  This  is  unlike  Sections  6  and  7  of  Public  Law  280  which  re- 
quire the  states  to  take  affirmative  action  before  they  can  assert  jurisdiction 
over  the  tribes. 

OTHER   FEDERAL  REGULATIONS 

Under  the  authority  of  25  U.S.C.  Section  231'  the  Secretary  of  the  Interior 
can  allow  state  authorities  to  enforce  state  laws  respecting  health  and  educa- 
tion. According  to  25  C.F.R.  Section  31.4  the  statute  requii'es  compulsory  at- 
tendance. This  requirement  of  compulsory  school  attendance  is  effectuated  by 
25  C.F.R.  Section  33.3.  This  regulation  provides  that  all  Indians  shall  be  amen- 
able to  state  school  laws  and  the  employees  of  the  state  can  come  on  the  reser- 
vation and  inspect  school  facilities  and  enforce  such  laws.  An  exception  is 
made  for  tribes  that  have  a  duly  constituted  governing  body  :  no  inspection 
until  the  governing  body  adopts  a  resolution  consenting  to  the  application  of 
this  regulation.'' 

A  far-reaching  regulation  is  found  in  25  C.F.R.  Section  1.4.®  Part  (a)  specifies 
that  state  and  local  laws  relating  to  land-use  regulation  shall  not  apply  to 
lands  belonging  to  an  Indian  tribe  that  have  been  leased.  Part  (b)  authorizes 
the  Secretary  to  make  such  laws  applicable  in  specific  cases  or  geographic 
areas."  The  purpose  of  this  regulation  is  to  enunciate  and  particularize  the  law 
which  makes  such  state  land  controls  inapplicable  to  trust  lands,  and  provide 
a  method  by  which  such  laws  can  be  made  applicable." 

The  Secretary  has  made  extensive  use  of  this  regxilation.  The  first  action  was 
to  make  the  laws  of  California  and  the  city  of  Palm  Springs  applicable  to  the 
Agua  Caliente  Indian  Reservation.  The  next  was  to  make  applicable  throughout 
the  State  of  California  all  laws  existing  or  as  they  may  exist."  This  did  not 
include  the  laws  of  the  cities  or  counties,  as  they  were  to  be  adopted  by  separate 
action  as  needed.  Nor  was  it  intended  to  change  the  exemption  provisions  of 
Public  Law  280.  This  meant  the  extension  of  state  land-iise  regulations  would 
not  be  allowed  to  operate  in  a  fashion  that  would  constitute  an  enciunbrance. 
This  caveat  is  interesting  as  many  courts  consider  zoning  controls  to  be  a  legiti- 
mate exercise  of  state  power  and  therefore  not  an  encumbrance.  Which  theory 
is  being  adopted  by  this  enactment  is  not  known.  Arguably,  the  exceptions  in 
Public  Law  280  were  meant  to  forestall  the  application  of  land-use  laws  such 
that  specific  action  is  necessary  to  make  them  applicable.  Presumably,  as  long 
afc  California  promulgates  regulations  of  a  genei'al  nature  there  will  be  no  cou- 
fiict. 

Later,  the  Secretary  delegated  his  authority  under  25  C.F.R.  Section  1.4  to 
the  Bureau  of  Indian  Affairs.^-  This  delegation  gave  the  Commissioner  the 
option  to  make  applicable  state  and  local  laws  in  those  states  with  jurisdiction 
pursuant  to  Public  Law  280.  As  to  other  states,  the  state  and  local  haws  can  be 
made  applicable  only  by  appropriate  provision  in  the  lea.se  or  other  agreement. 
This  authority  has  been  further  delegated  to  the  area  directors  so  tliat  they 
will  make  the  final  determination.^ 

JURISDICTIONAL   MAP  OF  THE   UNITED   STATES 

This  section  presents  a  state  by  state  analysis  of  jurisdiction  over  Indian 
reservations.  Essentially,  it  is  limited  to  the  application  of  Public  Law  280,  as 
the  ai)plication  of  the  other  statutes  and  regulations  has  been  outlined  above. 

Alaska 

This  is  one  of  the  six  states  specified  in  Public  Law  280  as  being  given  juri.s- 
diction  without  further  action."  There  have  been  recent  important  changes  in 
Alaska  following  the  passnge  of  the  Alaska  Native  Claims  Settlement  Act.^'"' 

Prior  to  this  Act.  the  state  had  criminal  and  civil  jurisdiction  as  indicated  in 
Public  Law  280.^''  The  exception  for  the  Metlakatla  Reservation  was  provided 
for  in  1970;  and  in  its  operation  there  is  concurrent  state  and  tribal  jurisdic- 
tion over  offenses  committed  on  the  reservation.  The  change  followed  a  Reso- 
lution of  Alaska  directed  to  Congress  asking  for  such  a  modification." 

Now  tliat  the  Settlement  Act  has  been  pa.ssed,  reservations  other  than  the 
Metlakatla  are  substantially  changed,  if  not,   in  fact,   abolished.^^  Except  for 
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the  Metlakatla  Reservation,  there  is  no  way  to  evaluate  the  ultimate  impact 
of  this  new  legislation."  The  Metlakatla  Reservation  remains  unaltered  and 
continues  to  exercise  jurisdiction  concurrently  with  the  State. 

CuU:fornia 

One  of  the  six  named  states.  As  specified,  California  has  jurisdiction  witb 
respect  to  all  reservations  for  both  criminal  and  civil  matters. 

There  has  as  yet  been  no  retrocession  of  jurisdiction  by  the  state.  According 
to  a  letter  from  the  Office  of  the  Attorney  General : 

"The  Department  of  Justice  has  received  only  one  inquiry  regarding  the  pro- 
vision in  Public  Law  2SU  to  allow  for  retroees.sion  of  jurLsdictiou.  That  in- 
quiry came  from  a  tribe  of  Yuma  Indians  who  were  unsatisfied  in  State  ad- 
ministration. The  Department  informed  the  attorney  for  the  Tribe  that  there 
is  no  statutory  procedure  to  implement  the  provision."  -" 

Oregon 

One  of  the  six  named  states."^  Except  for  the  Warm  Springs  Reservation,  the 
state  has  jurisdiction  with  respect  to  criminal  and  civil  matters.  The  exception, 
for  the  Warm  Springs  Reservation  was  included  when  Tublic  Law  280  was 
pr<jposed ;  probably  because  the  tribes  objected  to  the  prospect  of  Oregon 
jurisdiction  and  had  sufficient  law  and  order  procedures  to  back  up  their  views. 

There  has  been  no  legislation  dealing  with  retrocession  as  of  this  date.^ 
Whether  the  various  Indian  tribes  are  planning  any  attempts  in  this  area  i& 
as  yet  unknown. 

Since  the  Warm  Springs  Reservation  is  beyond  state  jurisdiction  there  has 
been  an  accommodation  worked  out  between  the  respective  parties.""  The 
agreement  provides  that  the  state  police  will  act  only  in  emergency  situations- 
which  are  beyond  the  capacity  of  the  tribal  police  and  where  specifically  re- 
quested. Such  accommodations  are  a  legitimate  means  of  securing  law  enforce- 
ment, while  at  the  same  time  respecting  the  sovereign  integrity  of  both  parties- 

Minnesota 

One  of  the  six  named  states.  The  state  has  jurisdiction,  except  for  the  Red 
Lake  Reservation,  with  respect  to  criminal  and  civil  matters." 

With  respect  to  retrocession,  there  is  no  evidence  to  indicate  what  the  tribes 
are  considering. 

l^ehraska 

One  of  the  six  named  states.  The  state  has  complete  criminal  and  civil  juris- 
diction. 

There  is  an  exception  to  this  statement,  but  it  will  take  a  decision  by  the 
United  States  Supreme  Court  to  resolve  its  existence.  The  controversy  arise.s 
out  of  the  claim  by  both  the  state  and  federal  government  to  exclusive  juris- 
diction over  the  Omaha  Tribe.  This  has  led  to  a  breakdown  of  law  enforce- 
ment, as  neither  party  is  confident  of  their  position. 

The  difficulty  stems  from  the  attempt  by  Nebraska  to  retrocede  jurisdiction 
pursuant  to  the  1968  Act  as  to  two  tribes.  The  federal  government  accepted  the 
retrocession  only  as  to  the  Omaha  Tribe.''^  The  state  then  decided  to  withdraw 
its  offer.  In  the  case  of  State  v.  Goham,^^  and  State  v.  TijndaU,"^  the  state  courts 
held  that  Nebraska  could  withdraw  its  offer  as  it  was  an  all-or-nothing  propo- 
sition. A  contrary  result  was  reached  in  Federal  District  Court  in  the  case  of 
Omaha  Tribe  v.  Village  of  Walt  Hill.-'^  At  present  a  petition  seeking  certiorari 
is  pending. 

It  seems  likely  the  Supreme  Court  will  follow  the  federal  court  decision. 
Such  a  result  would  be  consistent  with  the  language  of  the  retrocession  provi- 
sion.-" The  statute  clearly  allows  the  federal  government  to  accept  any  measure 
of  jurisdiction,  and  this  is  precisely  what  the  Secretary  has  done. 

Wisconsin 

One  of  the  six  named  states.  The  state  has  complete  criminal  and  civil  juris- 
diction. 

So  far  no  attempt  has  been  made  to  obtain  retrocession,  though  several  tribes 
are  studying  the  feasibility  of  such  action."" 

THE  SECTION   6   STATES 

Under  Section  6,  the  federal  government  has  given  its  consent  to  those  states 
with  constitutional  disclaimers  of  jurisdiction  to   amend  their  constitutions.^ 
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These  disclaimers  were  made  part  of  the  state  constitutions  when  the  state? 
joined  the  Union,  so  such  a  procedure  was  deemed  necessary.  So  far  the  states 
involved  have  been  rather  independent  in  their  approach  to  this  requirement: 
some  have  amended  their  constitutions,  others  have  acted  simply  by  legislation. 
The  state  courts  that  have  considered  the  issue  have  held  that  what  this  fed- 
eral legislation  requires  is  only  a  binding  commitm.ent  by  the  state.  Such  a 
view  .seems  at  odds  with  the  intention  of  Congress,  but  so  far  the  Supreme 
Court  has  not  chosen  to  review  the  decisions. 

Prior  to  the  enactment  of  Section  6  the  states  argued  they  had  juri.sdiction 
becau.se  the  various  Acts  of  Admission  were  plirased  in  terms  of  being  "on  an 
efjual  footing  with  the  original  states  in  all  respects  whatever".''-  This  argu- 
ment was  rejected  in  Donnelly  v.  United  States:'^  A  California  case.  Lux  v. 
Hagen;-^  had  held  this  language  to  mean  the  state  was  seized  of  all  the  rights 
of  sovereignty,  jurisdiction,  and  eminent  domain  which  the  other  states  had. 
As  the  Donelty  case  indicated,  there  had  been  no  express  reservation  by  the 
federal  government  of  jurisdiction  over  the  lands.  r)esi)ite  this,  the  offense 
was  held  to  be  cognizable  only  in  federal  court.  The  court  cited  United  States 
V.  McBratney,"'  for  the  proposition  that  the  states  have  jurisdiction  over  of- 
fenses committed  by  whites  against  whites  on  the  reservations.  That  case  in- 
volved a  murder  committed  on  the  Ute  Reservation.  The  case  of  United  States 
V.  Kagama,"^  indicated  that  as  between  Indians  this  decision  does  not  apply. 
Nor  does  it  apply  where  an  Indian  on  the  reservation  is  a  victim.  In  ilcDratncy, 
the  act  of  admission  had  the  us-ual  language  about  equal  footing." 

The  existence  of  the  disclaimer  has  not  been  made  academic  by  the  recent 
cases.  In  Williams  v.  Lee,^^  a  non-Indian  trader  on  the  Navajo  Reservation 
brought  suit  in  state  court  to  collect  a  debt.  The  Supreme  Court  upheld  a 
motion  to  dismiss  because  the  tribal  court,  and  not  the  state  court,  had  juris- 
diction. According  to  the  court,  the  test  of  jurisdiction  has  been  modified  over 
time  to  allow  state  courts  to  take  jurisdiction  where  essential  tribal  relations 
were  not  involved  and  the  rights  of  Indians  would  not  be  jeopardized."*  Absent 
governing  Acts  of  Congress,  the  court  indicated,  the  (juestion  of  allowing  state 
jurisdiction  has  always  been  one  of  whether  the  state  action  infringed  on  the 
rights  of  reservation  Indians  to  make  their  own  laws  and  be  ruled  by  them.^" 
In  this  case,  to  allow  the  state  court  to  exercise  jurisdiction  would  undermine 
the  authority  of  tribal  courts  over  reservation  affairs  and  hence  would  infringe 
on  the  right  of  the  Indians  to  govern  themselves. 

The  Williams  case  was  thought  to  authorize  a  unilateral  assumption  of  juris- 
diction despite  the  disclaimers  as  long  as  there  was  no  infriiigement  of  the 
right  of  Indians  on  the  reservations  to  make  their  own  laws  and  be  governed 
by  them."  A  per  curiam  opinion  of  the  Supreme  Court  in  1971  changed  this  view. 

In  the  case  of  Kennerly  v.  District  Court*'  the  court  held  that  Public  Lav/ 
280  is  the  kind  of  act  referred  to  in  Williams,  such  that  it  alone  specifies  the 
means  to  obtain  jurisdiction.  The  case  involved  a  suit  in  state  court  to  collect 
a  debt  incurred  by  members  of  the  Blackfoot  Re.servation  at  a  store  estab- 
lished within  the  exterior  boundaries  of  the  reservation.  Montana  had  done 
nothing  pursuant  to  Public  Law  280  to  obtain  jurisdiction  over  the  Blackfeet. 
According  to  the  Court,  Section  7  specifies  how  Montana  is  to  obtain  jurisdic- 
tion.^'' With  respect  to  the  Blackfoot  Reservation,  Montana  never  took  affirma- 
tive legislative  action  concerning  either  criminal  or  civil  jurisdiction."  There 
was  a  tribal  council  enactment  of  the  Law  and  Order  Code  in  1967  that  the 
state  relied  on,  arguing  that  this  was  an  exercise  of  tribal  powers  of  self- 
government  under  the  Williams  test.  However,  the  court  said,  Williams  was 
limited  to  the  case  where  there  was  no  Act  of  Congress.  In  this  case.  Section  7 
of  Public  Law  280  applies,  and  there  is  no  provision  for  tribal  initiative,  either 
as  a  necessary  or  sutRcient  condition.  p]ven  the  1968  change  requiring  consent 
did  not  lend  support  to  the  state  argument  because  it  requires  a  vote  of  the 
whole  tribe,  and  not  just  thee  council. 

As  the  law  now  stands,  a  state  must  act  in  a  manner  consistent  with  Public 
Law  280  in  order  for  it  to  obtain  jurisdiction  over  Indians  on  the  reservation--:. 

Arizona 

The  constitutional  disclaimer  is  contained  in  Section  20  of  the  Enabling  Act. 
The  state  courts  favor  the  finding  of  jurisdiction,  theorizing  that  the  disclaimer 
deals  with  title  to  land.''"  There  has  been  no  constitutional  amendment  despite 
an  arguable  need  for  it.^' 

To  date,  Arizona  has  extended  its  jurisdiction  only  so  far  as  to  make  appli- 
cable the  air  and  water  pollution   laws.^'   These   acts   specify   that   they   are 
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adopted  pursuant  to  Public  Law  280  and  apply  to  both  civil  and  criminal 
actions.  It  is  not  entirely  clear  whetiaer  Section  6  (and  necessarily  Section  7> 
authorize  partial  assumption  of  jurisdiction.  The  State  Attorney  General 
thought  it  did  not.***  The  relevant  language  found  in  Section  7  is  ''at  such  time 
and  in  such  manner".  The  argument  is  that  this  allows  a  partial  assumption, 
or  only  authorizes  any  type  of  binding  commitment  to  assume  complete  juris- 
diction.  It  is  probably  safe  to  say  that  no  court  is  going  to  strike  down  a  partial 
assumption.  Rather,  that  language  indicates  a  desire  by  Congress  to  give  the 
states  as  much  discretion  as  possible.''^  This  view  is  reasonable,  given  the 
burden  the  state  is  undertaking  when  it  extends  its  authority  into  the  reser- 
vations. 

I^Lontana 

The  disclaimer  is  contained  in  its  Constitutional  Ordinance  No.  1,  Section  2. 
Under  the  law  of  the  state  the  people  must  change  the  constitution ;  however, 
this  has  not  prevented  the  state  from  acting.  Following  the  Washington  view, 
tJie  Montana  courts,  in  McDonald  v.  District  Court, ^  held  that  a  constitutional 
amendment  is  not  necessary.  According  to  the  Montana  and  Washington  courts, 
all  that  Congress  meant  by  Section  6  is  that  the  people  commit  themselves  in 
some  binding  fashion ;  and  it  is  a  question  of  state  law  as  to  whether  this 
means  proceeding  by  means  of  a  constitutional  amendment. 

To  date,  the  state  has  extended  jurisdiction  only  over  the  Flathead  Indian 
Reservation.'^^  This  jurisdiction  is  restricted  to  criminal  matters.^"  The  rest 
of  the  Montana  statute  allows  other  tribes  to  con.sent  to  criminal  and/or  civil 
jurisdiction,  with  a  requirement  that  the  relevant  county  commissioners  con- 
sent also.^''  A  further  provision  allows  a  tribe  that  has  consented  to  obtain 
retrocession  after  two  years." 

With  re-spect  to  the  Flathead  Reservation  the  jurisdiction  is  believed  to  be 
concurrent  with  the  tril;e.^^ 

Xcw  Mexico 

The  disclaimer  is  contained  in  Article  21,  Section  2.  To  change  the  constitu- 
tion the  legislature  must  submit  the  proposal  to  the  people.^  In  19G9  an  amend- 
ment to  the  disclaimer  was  proposed  by  a  constitutional  convention,  but  it  was 
rejected  in  a  popular  election  the  same  year.""  Since  this  election  there  has 
been  no  attempt  to  assert  jurisdiction  pursuant  to  Public  Law  280. 

The  state  claims  criminal  jurisdiction  over  the  Indians  for  the  offen.ses  of 
murder,  man.slaughtei',  assault  with  intent  to  kill,  arson,  burglary,  and  larceny.'^ 
This  legislation  is  invalid  since  there  was  no  congressional  authorization  for  it.®* 
So  far  there  have  been  no  court  tests  of  the  validity  of  this  provision. 

The  state  is  seeking  a  declaratory  judgment  in  federal  court  against  the 
Sangre  De  Chi'isto  Development  Company.  Inc.,  and  the  United  States,  declar- 
ing that  it  has  jurisdiction  to  regulate  various  aspects  of  a  subdivision  project 
located  on  lands  leased  from  the  Pueblo  of  Tesuque.*""  The  state  is  seeking  to 
apply  state  laws  relating  to  sale  and  consumption  of  alcohol,  property  and 
gross  receipt  taxes,  laiid  subdivision  controls,  water  supply  and  sewage  dis- 
posal, building  construction  and  promotional  advertising.  This  suit,  if  success- 
ful, will  frustrate  to  a  large  degree  federal  policy  designed  to  make  Indians 
economically  sufficient.  The  Supreme  Court  has  been  careful  to  preserve  this 
policy.  Warren  Trading  Post  Co.  v.  Arizona  Tax  Commission.'^ 

The  state  can  exercse  jurisdiction  only  as  Congress  provides.  The  state  has 
jurisdiction  with  respect  to  alcoholic  beverages  pursuant  to  federal  law.®-  and 
the  state  can  tax  a  non-Indian  lessee  of  Indian  lands,  assuming  such  is  the 
case  here."^  The  remaining  regulations  cannot  be  applied  unless  the  Secretary 
of  the  Interior  has  made  provision.  Public  Law  280  clearly  specifies  that  it 
does  not  authorize  the  '•encumbrance  or  taxation  of  any  property  belonging  to 
any  Indian  tribe".'*  As  discussed  above,  the  Secretary  can  make  applicable 
land-use  regulations,""  and  25  U.S.C.  Section  231  authorizes  the  Secretary  to 
allow  states  to  enforce  health  and  sanitation  laws. 

Unless  this  authority  has  been  so  utilized  tiie  state  has  no  jurisdiction  over 
the  Indians  on  their  les.sees.  A  contrary  result  would  arguably  constitute  an 
e7icumbrance  on  the  land.  A  Washington  case,  Snohomish  County  v.  Seattle 
Disposal  Co.,^^  illustrates  the  problem.  In  this  case  the  defendant  leased  land 
from  the  Tulalip  Indian  Tribe  for  a  sanitary  land  fill.  The  court  ruled  that  the 
county  had  no  jurisdiction  to  require  a  conditional  use  permit  as  it  was  an 
encumbrance.  Admittedly,  the  Wa.shington  court  used  a  broad  definition  of 
encumbrance,®''  but  the  court  did  follow  Supreme  Court  pronouncements  that 
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such  words  slionld  he  Interpreted  broadly  find  in  favor  of  the  Indians  for  whom 
such  legislation  is  passed.^  Application  of  land  use  controls  can  be  df^emed  an 
encumbrance  because  it  limits  the  use  to  which  the  land  can  be  put.  The  state 
■cannot  regulate  the  lessee  either,  because  this  would  only  be  an  indirect  at- 
tempt to  do  what  cannot  be  done  directly. 

To  allow  New  Mexico  to  apply  its  land-use  controls  would  restrict  the  uses 
to  which  the  Indians  can  put  their  land.**  Congress  has  provided  a  mechanism 
for  the  application  of  such  laws.  The  only  way  the  state  can  apply  these  land- 
use  controls  is  if  the  area  director  has  elected  to  make  them  applicable  by 
jjrovision  in  the  lease,  because  New  Mexico  has  not  obtained  jurisdiction  pursu- 
ant to  Public  Law  280."°  No  other  method  is  permissible  or  effective. 

Not  to  be  intimidated  by  the  state,  the  Pueblo  of  Sandia  Iiave  filed  in  federal 
district  court  seeking  declaratory  relief."  Tiiey  are  seeking  a  declaration  that 
the  state  has  no  jurisdiction  to  tax  or  regulate  its  operation.  Tlie  outcome  will 
reflect  the  problems  and  analysis  presented  above  with  respect  to  the  state's 
claim." 

North  Dakota 

The  disclaimer  is  contained  in  Article  XVI,  Section  203  of  tlie  State  Consti- 
tution. It  was  amended  in  1965  to  autliorize  the  legislature  to  take  such  juris- 
diction as  Congress  grants.  The  legislaton  passed  pursuant  to  Public  Law  280 
authorizes  the  state  to  assume  civil  jurisdiction  over  a  tribe  or  an  individual, 
if  such  tribe  or  individual  consents.'''  It  is  unclear  if  this  legislation  authorizes 
concurrent  state  and  tribal  jurisdiction.  Possibly  an  individual  or  tribe  can 
condition  their  consent  so  that  concurrency  is  the  end  result. 

So  far  no  tribe  has  given  its  consent.'^''  An  vinknown  number  of  individuals 
have  signed  statements  accepting  state  civil  jurisdiction."'^  I  have  no  informa- 
tion on  liow  these  statements  are  obtained,  or  wliere  they  are  stored.  Tlie  At- 
torney General's  office  could  not  specify  the  number  of  individuals  involved, 
which  indicates  an  absence  of  any  central  filing  procedure.  If  this,  indeed,  is 
the  case,  obvious  questions  of  proof  come  to  mind.™ 

Oklalionia 

The  disclaimer  is  contained  in  Article  I,  Section  3  of  the  Constitution.  There 
has  been  no  attempt  to  amend  it,  nor  any  legislation  passed  pursuant  to  Public 
Law  280. 

The  state  has  been  given  extensive  jurisdiction  pursuant  to  a  variety  of 
other  federal  .statutes.  The  degree  of  jurisdiction  is  so  great  that  cases  have 
held  the  state  to  be  acting  in  the  capacity  of  a  federal  agency.''^ 

South  Dakota 

The  disclaimer  is  contained  in  Article  22  of  the  Constitution.  The  state  at- 
tempted to  take  jurisdiction  over  all  civil  and  criminal  matters  within  Indian 
country  pursuant  to  Public  Law  280.''*  The  Governor  was  given  the  power  to 
assume  the  jurisdiction  by  proclamation.'^  In  1965  this  legislation  was  sub- 
mitted to  a  referendum  and  defeated.^" 

Since  that  time  no  further  action  has  been  taken,  nor  is  any  contemplated. 

Utah 

The  disclaimer  is  contained  in  Article  III,  Section  2  of  the  Constitution.  It 
has  not  been  amended. 

The  state  passed  legislation  in  1971  to  obtain  criminal  and  civil  jurisdiction 
pursuant  to  the  1968  amendment  of  Public  Law  280.  ''  The  changes  incorporated 
in  the  196S  Act ""-  seem  to  eliminate  the  necessity  for  an  amendment  of  the  dis- 
claimer. This  requirement  has  so  far  been  successfully  avoided  in  Washington 
and  Montana,  so  this  change  may  be  of  little  consequence.  What  it  does  do, 
though,  is  eliminate  potential  conflict.  The  Act  specifies  that  consent  is  given  to 
amend  where  "necessary"  the  State  Constitution.  Presumably  it  is  left  for  the 
state  to  decide  if  such  an  amendment  is  necessary. 

Consistent  with  the  1968  Act,  the  Utah  statute  requires  the  Indians  to  consent 
to  the  extension  of  jurisdiction.^  Provision  is  also  made  for  retrocession.^*  The 
latter  is  arguably  unnecessary,  but  its  inclusion  forestalls  the  argument  that 
state  machinery  is  needed  before  there  can  be  a  retrocession  of  jurisdiction  to 
the  federal  government.  Under  the  state  statute,  retrocession  is  automatic  on 
receipt  by  the  Governor  of  a  tribal  council  resolution,  or  if  a  majority  of  the 
tribal  members  so  request.^  The  final  arbiter  of  whether  the  state  takes  juris- 
diction is  the  Governor.** 
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Washington 

See  Appendix  C  herein. 

THE  SECTION  7   STATES 

This  section  of  Public  Law  280  gives  the  consent  of  the  United  States  to 
those  states  without  jurisdiction  to  assume  it  by  affirmative  legislative  action.^ 
This  section  applies  to  those  states  without  any  disclaimer  provision. 

As  first  enacted,  Section  7  gave  the  states  the  option  of  action,  or  not.  with- 
out regard  to  the  Indians  themselves.  This  procedure  provoked  complaints  by 
the  Indians  which  led  to  the  1968  change  making  consent  a  prior  condition.'^ 

Colorado 

The  state  has  taken  no  action  to  assume  jurisdiction  under  Public  Law  280. 
The  question  first  came  up  in  Whyte  v.  District  (Jourt  of  Montezuma  Countif.^ 
This  case  involved  an  action  for  divorce  brought  in  state  court  by  the  wife. 
P.oth  spouses  were  enrolled  members  of  the  Ute  Reservation  and  were  mar- 
iled  there.  The  court  indicated  that  the  state  has  no  jurisdiction  in  the  absence 
of  congressional  authority.  There  was  no  constitution  di.sclaimer,  but  this  was 
not  controlling  as  the  test  is  whether  Congress  has  ftuthorized  the  exercise  of 
jurisdiction.  In  this  ca.se  Colorado  had  not  complied  with  Public  Law  280; 
and  as  was  confirmed  in  Kennerly  v.  District  Court,^  such  compliance  is  a 
condition  precedent. 

Connecticut 

The  state  exercises  no  jurisdiction  piirsuant  to  Public  Law  280.  The  single 
reservation,  Pequot,  was  established  by  the  state,"^  and  is  subject  to  state 
supervision.  The  supervision  is  exercised  through  the  welfare  department."- 

The  state  statute  is  comprehensive,  and  has  been  modified  to  fit  clianging 
needs.  The  reservation  is  declared  to  be  for  the  exclusive  benefit  of  the  In- 
dians,"^ and  the  statute  defines  Indian."*  It  is  the  duty  of  the  welfare  commis- 
sioner to  enforce  these  provisions."^ 

The  original  source  of  this  jurisdiction  is  not  ascertainable  from  the  statutes. 
The  likely  source  is  the  original  power  of  Connecticut  to  deal  with  Indians 
before  it  became  part  of  the  United  States. 

Florida 

The  state  has  assumed  criminal  and  civil  jurisdiction."*  The  exercise  of  juris- 
diction is  exclusive."^ 

IdaJio 

The  state  exercises  civil  and  criminal  jurisdiction  with  respect  to  seven 
subject  areas."''  These  subject  areas  are:  (a)  compulsory  school  attendance; 
(b)  juvenile  delinquency  and  youth  rehabilitation;  (c)  dependent,  neglected 
and  abused  children;  (d)  insanities  and  mental  illness;  (e)  domestic  relations; 
(f)  public  assistance;  and  (g)  operation  of  motor  vehicles. 

Any  further  assumption  of  jurisdiction,  criminal  or  civil,  is  made  subject  to 
tribal  consent.™  After  1968  this  recpiiremeut  was  imposed  by  the  federal  statute, 
of  cour.se. 

The  Idaho  statute  has  been  declared  to  confer  jurisdiction  that  is  concurrent 
with  that  exercised  by  the  federal  government  and  tribes. 

Whether  there  has  been  any  extension  of  jurisdiction  or  requests  for  retro- 
cession in  specific  cases  is  unknown.^ 

loiva 

The  state  exercises  both  criminal  and  civil  jurisdiction.'  The  legislative 
enactments  involved  were  passed  in  1959  and  1967,  after  the  enactment  of 
Public  Law  280,  so  the  state  claim  is  presumptively  valid.  Interestingly,  the 
state  does  not  feel  it  necessary  to  rely  on  this  fact  for  support.'  The  Iowa 
Code  provides : 

"Every  person,  whether  an  inhabitant  of  this  state  or  any  other  state  ...  or 
of  a  territory  or  district  of  the  United  States,  is  liable  to  punishment  by  the 
laws  of  this  state  .  .  .  except  where  it  is  by  law  cognizable  exclusively  in  the 
courts  of  the  United  States."" 

By  its  own  terms  this  power  of  the  state  does  not  extend  into  Indian  country 
because  offenses  committed  there  are  by  law  exclusively  a  federal  matter,  biit  in 
Iowa  the  reservation  was  established  by  the  state." 

In  1896  jurisdiction  was  given  to  the  United  States,  which  accepted  it.®  This 
transfer  of  jurisdiction  contained  a  reservation  by  the  state  of  certain  rights 
and  powers;  such  as  jurisdiction  to  service  process  and  enforce  the  criminal 
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law  on  the  reservation.''  In  1904  the  land  was  patented  to  the  United  States 
subject  to  these  same  restrictions. 

This  legislation  raises  serious  questions  as  to  the  validity  of  the  states' 
claim  to  have  jurisdiction  with  or  without  Public  Law  280  as  a  basis.  The 
Act  tendering  jurisdiction  in  1896  specifies  that  the  rights  retained  apply 
lo  land  "now  held  or  hereafter  acquired".  Even  assuming  the  state  has  juris- 
diction with  respect  to  the  lands  granted  by  them,  this  does  not  mean  it  has 
jurisdiction  over  trust  lands  given  by  the  United  States.  Public  Law  280  is  not 
supportive  as  it  clearly  denies  to  the  states  the  right  to  tax  the  Indians  or 
encumber  their  land.  The  underlying  assumption  by  the  state  seems  to  be  that 
the  federal  government  is  estopped  to  deny  Iowa  the  right  to  act  in  this 
fashion.*  Without  an  extended  discussion,  it  is  safe  to  say  estoppel  arguments 
are  not  persuasive  to  courts  when  applied  against  the  federal  government. '■' 

The  state  has  at  most  civil  and  criminal  jurisdiction  over  the  Sac  and  Fox 
Reservations.^"  Cia^ims  to  be  able  to  exercise  powers  of  eminent  domain  and 
taxation  are  unfounded.  The  state  had  no  original  authority  to  treat  with  the 
Indian  tribes  under  the  United  States  Constitution  and  they  cannot  bootstrap 
themselves  just  because  the  state  once  held  the  land  in  trust. 

Kansas 

The  state  has  jurisdiction  only  over  offenses  committed  by  or  against  Indians 
on  Indian  reservations."  This  is  not  jurisdiction  pursuant  to  Public  Law  280. 

The  grant  of  jurisdiction  is  exclusive.^  The  legislation  is  self-executing. 

Louisiana 

The  state  exercises  no  jurisdiction  over  Indians  pursuant  to  Public  Law  280, 
or  any  other  federal  statute.  The  exceptions  to  those  are  those  discussed  above, 
namely,  enforcement  of  compulsory  attendance,"  and  land-use  controls." 

Maine 

The  state  exercises  no  jurisdiction  pursuant  to  Public  Law  280.  It  does  exer- 
cise extensive  jurisdiction  pursuant  to  state  law.^"  The  reservations  are  under 
state  control  because  of  the  historical  development  of  the  state.  In  1820  the 
state  agreed  to  assume  treaty  obligations  executed  by  the  Commonwealth  of 
Massachusetts  before  establishment  of  the  Federal  Union.  Prior  to  1966  tht^- 
Indians  were  under  the  supervision  of  the  State  Department  of  Health  and 
"Welfare.  Since  that  time  a  Department  of  Indian  Affairs  was  established.^^ 

Michigan 

The  state  exercises  no  jurisdiction  pursuant  to  Public  Law  280."  Like  Maine, 
this  state  regulates  Indians  under  state  law.  Indians  can  sue  or  be  sued  in  any 
court.^**  There  is  no  indication  of  state  power  over  offenses  committed  on  reser- 
vations, and  Indians  are  deemed  exempt  from  the  game  laws." 

Mississippi 

The  state  exercises  no  jurisdiction  pursuant  to  Public  Law  280.  All  reserva- 
tions are  under  federal  control.^ 

New  York 

As  indicated  above,  the  state  exercises  criminal  and  civil  jurisdiction  pursu- 
ant to  a  federal  statute.^^ 

Nevada 

The  state  exercises  criminal  and  civil  jurisdiction  pursuant  to  Public  Law 
280."  The  validity  of  the  state  law  was  tested  in  court  and  upheld."  In  the 
same  case  (Davis)  an  earlier  statute  was  struck  down  as  it  was  enacted  before 
ihe  effective  date  of  Public  Law  280.'* 

Under  the  Nevada  law,  the  effective  date  of  the  assumption  of  jurisdiction  is 
ninety  (90)  days  after  July  1,  1955.  Prior  to  the  end  of  the  ninety  days,  the 
P.oard  of  County  Commissioners  can  petition  the  Governor  to  exclude  the  area 
of  Indian  country  within  their  county  from  the  operation  of  the  statute ;  and  the 
Governor  by  proclamation  honors  that  petition.**  At  a  later  time  this  exclusion 
can  be  withdrawn.-® 

In  the  Davis  case  there  had  been  an  attempted  murder  of  a  non-Indian  by 
two  enrolled  members  of  the  Pyramid  Lake  Pauite  Tribe  of  Indians  within  the 
exterior  boundaries  of  the  Pyramid   Lake  Reservation.   The   court  held   that 
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exclusive  jurisdiction  of  the  offense  remained  vested  in  the  federal  district 
court  because  the  County  Board  of  Commissioners  for  the  relevant  county  had 
petitioned  the  Governor  for  exclusion  of  the  Pyramid  Lake  Indian  Reservation. 
The  court  rejected  the  argument  that  the  power  of  the  Governor  to  accept  the 
petition  was  an  unconstitutional  delegation  of  legislative  power." 

Pursuant  to  the  authority  of  Nevada  Revised  Statutes  41.430(2),  several 
counties  have  petitioned  the  Governor  for  exchision  so  that  the  federal  govern- 
ment retains  jurisdiction.  The  counties  are  Clark  (entire  county),  Churchill 
(entire  county),  Mineral  (entire  county),  Lyon  (entire  county),  Pershing 
(entire  county),  Humboldt  (McDermitt  and  Summit  Lake  Reservations  only), 
Elko  (Duck  Valley  Reservation  at  Owyhee  only),  and  Washoe  (Pyramid  Lake 
Reservation  only).^ 

North  Carolina 

The  state  exercises  no  jurisdiction  pursuant  to  Public  Law  280. 

Rather,  as  a  result  of  the  history  of  the  Eastern  Band  of  Cherokee  Indians, 
these  Indians  are  deemed  citizens  of  the  state.  The  Eastern  Band  of  Cherokee 
Indians  was  formed  from  a  remnant  of  the  Cherokees  who  remained  in  the 
state  after  the  rest  of  the  tribe  was  forced  into  the  West.  By  treaty  in  1835  it 
was  provided  that  those  Indians  who  remained  behind  could  become  citizens 
of  the  states  wherein  they  resided.^  The  state  courts  indicate  that  this  separa- 
tion from  the  tribe  did  not  destroy  the  duty  imposed  on  the  federal  govern- 
ment to  act  in  a  guardianship  capacity  ;  but  the  courts  treat  this  duty  as  apply- 
ing to  property  rights  and  economic  welfare,  not  to  jurisdiction  of  courts.''*' 
Whenever  the  United  States  Supreme  Court  has  considered  the  matter,  it  has 
concluded  that  this  tribe  is  subject  to  the  laws  of  North  Carolina"  The  rele- 
Aant  state  statutes  are  found  in  sections  71-1  and  71-7.^" 

The  state  officials  agree  that  with  respect  to  all  matters  concerning  Indian 
lands  the  federal  courts  have  exclusive  jurisdiction."^  Tliis  grows  out  of  the 
guardianship  duty  owed  by  the  federal  government. 

At  present  the  federal  government  takes  the  position  that  the  exercise  by  the 
state  of  criminal  jurisdiction  is  only  concurrent  as  between  the  state  and  fed- 
eral governments.''*  So  far  no  dispute  has  arisen  as  to  this  issue,  and  the  state 
seems  willing  to  accept  it.*^  In  the  absence  of  a  showing  of  discretionary  treat- 
ment aiiorded  the  Indians  in  state  courts,  it  is  unlikely  the  federal  government 
will  press  its  claim. 

South  Carolina 

The  state  exercises  no  jurisdiction  pursuant  to  Public  Law  280.  The  sole 
reservation,  the  Catawba,  was  terminated  from  federal  supervision  in  1962."" 
The  reservation  is  now  under  state  control." 

Texas 

The  state  exercises  no  jurisdiction  pui'suant  to  Public  Law  280.  The  state 
does  exercise  jurisdiction  over  the  Indians,  though.  The  basis  is  unclear,  but 
seems  to  be  involved  with  the  special  history  of  the  Republic,  and  the  State 
of  Texas.''* 

The  legislative  history  behind  Public  Law  280  indicates  that  Texas  was  one 
of  several  states  seeking  to  legislate  with  respect  to  Indians.'*"  This  casts  doubt 
on  the  state's  ability  to  act  without  congressional  consent;  at  the  very  least, 
Congress  had  doubts. 

In  1967  a  state  law  was  enacted  authorizing  the  acceptance  of  trust  responsi- 
bilities over  the  Tiqua  Indian  Tribe.'"'  The  assumption  was  made  contingent 
on  congressional  and  tribal  consent.  Clearly,  this  would  be  more  than  is  con- 
templated by  Public  280.  The  reaction  of  the  Indians  is  unknown. 

Virginia 

Tire 'State  exercises  no  jurisdiction  pursuant  to  Public  Law  280.  The  reserva- 
tions were  established  by  the  state.*^  The  state  exempts  from  Game  Department 
license  requirements  any  Indian  who  habitually  resides  on  a  reservation.*" 

Wyoming 

The  state  exercises  no  jurisdiction  pursuant  to  Public  280.  The  question  has 
arisen  at  least  twice,  and  the  fact  that  the  state  had  not  accepted  jurisdiction 
was  acknowledged  by  the  court.*' 
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Footnotes 

125  U.S.C.  Sec.  232,  233  (criminal  and  civil  jurisdiction  conferred  on  New  York)  ;  18 
U.S.C.  Sec.  3243  (jnrisdictiou  conferred  on  Kansas  over  offenses)  ;  25  U.S.C.  Sec.  231 
(Secretar.v  of  the  Interior  giveli  autliorit.v  to  allow  state  officials  to  enforce  education, 
health  and  sanitation  laws)  :  25  C.F.K.  Sec.  1.4  (Secretary  given  authority  to  adopt 
state  and  local  land-use  controls). 

=  New  York:  25  tJ.S.C.  Sec.  232  (offenses),  July  2,  1948,  Ch.  809,  62  Stat.  1224;  25 
U.S.C.  Sec.  233  (civil),  September  13,  1950,  Ch.  845,  Sec.  1.  64  Stat.  845.  Kansas:  18 
U.S.C.  Sec.  3243   (offenses). 

"  1948  U.S.C. A.  22r-<4. 

*  1950  U.S.C.A.   3731. 

5  18  U.S.C.  Sec.  3243,  June  25.  1945.  Ch.   645,  62  Stat.   827. 

9  45  Stat.   1185,  25  U.S.C.  Sec.  2.31. 
'25  C.F.R.  Sec.  33.3. 

8  January  1,  1972  Revised,  published  in   30  Fed.  Reg.  7520    (1965). 

8  See  Appendix  E    (25  C.F.R.  Sec.   1.4). 

i«30  Fed.  Reg.  7520   (1965).  Fed.  Reg.  Doc.  65-6028. 

".30  Fed.  Reg.  8722   (1965). 

12  Ibid,  at  9699. 

^^Ihhl.  at  11285   (notice  to  area  directors). 

IMS  TT.S.C.  See.  1162;  28  T'.S.C.  Sec.  1360. 

«  Public  Law  90-203  ;   85   Stat.   688. 

i«  See  Appendix  E   (Public  Law  2S0). 

1' See  Appendix  E   (Resolation  of  Alaska). 

IS  TvPtter  from  the  Office  of  the  Attorney  General  of  Alaska,  October  11,  1972. 

10  Whether  the  reservations  are  indeed  abolished  as  a  sovereign  body  makes  a  differ- 
ence. an(i  depends  ultimately  on  congressional  intent.  The  Settlement  Act  raises  more 
qnostions  of  purpose  and  meaning  than  any  legislation  in  this  area,  and  it  will  be  some 
time  before  all   the  complications  are  repoived. 

*<'  December  8,  1972.  signed  .Jerry  Liftman,  Chief.    Information   Services. 

21  See  Appendix  E   aS  U.S.C.  Sec.  1162;  28  U.S.C.   Sec.   1360). 

^^^  Letter,  October  31.  1972.  Edward  Branchfield,  Legal  Counsel  for  Oregon. 

^  See  Appendix  E  (letter  from  the  Oregon  police). 

s*  See  Appendix  E    (Public  Law  280). 

25  See  Appendix  E   (Secretary's  acceptance  of  retrocession). 

26  187  Nebraska  35  ;  187  N.W.2d  .305. 
2-  187  Nebraska  48.  187  N.W.2d  208. 

28  460  F.2d  1327    (Sth  Cir.  1972). 
2!' 25  U.S.C.  Sec.  1323(a). 

""Letter.  November  27.  1972,  DMvid  M^bane,   Attorney  Ceneral's  Office. 
31  The  relevant   states   are   Arizona,   Montana,    New   Mexico,   North   Dakota,    Oklahoma. 
South  Dakota,  Utah  and  Washington. 

"2  Act  Admitting  Ciilifornia,  September  9.  1S50,  9  Stat.  452.  Ch.  50. 

33  228  U.S.    243    (1913). 

=■•  69  Ca).  255. 

^^'  104  U.S.   621    (1881). 

3«  lis  U.S.  375    (1886). 

='Act  of  Congress.  May  3,  1875. 

ss^.358  U.S.   217    (1959). 

29  Jhid.  at  219. 
<"  7hi<h  at  220. 

*'  Sullivan,  John,  "State  Civil  Power  Over  Reservation  Indians",  33  Montana  Law 
Review,  291. 

^2400  I\S.  423   (1971).  .  „         „ 

*■■'  The  roiirfs  reference  to  Sec.  7  is  correct.  Agreed,  Montana  Is  a  Sec.  6  state  but 
that  section  only  gives  consent  to  the  states  to  assume  jurisdiction  as  provided  by  the 
rest  of  the  statute. 

«  400  U.S.  at  425.  .      .        ,      .       ^   „  ,  ^ 

*•"  Most  disclaimer  clauses  are  in  the  following  form:  Indian  lands  shall  remain  under 
the  absolute  jurisdiction  and  control   of  the  Congress   of  the  United   States. 

^«  A.G.O.  No.  60-63.  .    ,  „ 

-*' .\rlxona  Revis»d  Statutes  36-1801.  effective  February  9,  1967  (air);  Arizona  Re- 
vised  Statutes  36-1865,  effective  March   16,   1967    (water). 

*»  A.0,0.  No.  =60—3,0.  ^       ,      ^     ^ 

"Stntement   by   George  Dysart,   Solicitors   Omee,   Portland,   Oregon. 

B''496  P. 2d  78  "(Montana  1972).  „ 

fi  This   information   from    Cranston   Hawley,   Tribal   Judge.   Fort   Belknap   Reservation. 

Montana.  „„  „„^     ^ 

==  Revised  Code  of  ]Montana,  1963,  83-801  et  seq. 
e"  T'bK?,  .S.3-S(t2. 

54  j])j(j    S.3— 803 

55  Parker.  Alan,  "State  and  Tribal  Courts  in  Montana:  The  Jurisdictional  Relation- 
ship", h'X  Montana   Lav  Review   277. 

58  New  MexKO  Constitution,  Article  19,  Sec.   14.  »      ,  ^      .. 

!w  Letter.    October    4,    1972,    Office    of    Attorney    General,    Thomas    Dunigan,    Assistant 

Attorney  General.  -^  ..■,.,,    01    - 

5s  New  Mexi<o   Statutes  Annotated  41-21-1. 

^-^  Davis  \'  Warden,  Nevada  State  Prison.  RS  Nevada  Advisory  Opinion  118    (1972). 
«f' Letter,   October   4.   1972,   Office  of  the  Attorney   General. 

«=l'sVs^C.'''seG.*nGl!' August  15,  1953,  Ch.  502,  Sec.  2.  67   Stat.  586. 
S3  Oklnl'om.a  Tax  Conim.  v.  Texas  Co.,  336  U.S.  342. 

64  9 Q   T'  «!  O    Sec    l300(n> 

65  25   CF.R.    Sec.    1.4.    As   previously   indicated,   this   authorization    has    been    delegated 

^^1'T0  wVfi^T^m   P.2d   22    (1967),   cert,   denied,   389   U.S.    1016    (1967).. 

67  T1.P  CO.  rt  defined  an  encumbrance  as  any  burden  ut)on  land  depreciatlve  of  Us 
^j!j  t.pi?  .IS  riien  e<Uement,  or  servitude,  which,  tho-gh  adverse  to  the  interest  of 
the  landowner,  does  not  conflict  with  his  conveyance  of  the  land  in  fee. 
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«^  Squire  v.  Capoeman,  351  U.S.  1    (1056). 
i,/'^°5i,^'* /v''''/^?  accept  the  view  that  laud  use  regulations  are  an   encumbrance,   feel- 
\^^r,^'-ii-,,^-^^,^^'^    legitiinate    exercise    of    the    policy    power    of    the    state     See    S 
i^vQutllm  Municipal  Corporations,  Bee.  20.10    (lOeO)    ^        •'    ^  "'•    "''^    "'•'"•*'•    *=««    » 

""See  notes  11  and  12.  ^  >• 

!;^  Letter,  October  4,  1072,' Attorney  General's  Office. 

■'-The  result  should  be  the  same,  i.e.,  the  state  has  no  jurisdiction.  Unfortunately 
gambling  and  its  incident  operations  could  be  regulated  under  some  theory  of  the  state" s 
paramount  interest  in  its  citiKens  welfare.  Such  a  result  would  be  due  more  to  a  line 
ot  cases  treating  gambling  as  bad  per  se,  than  a  correct  application  of  the  principles  or 
law  involved  m  the  dispute. 

-^  North  Dakota  Century  Code  Annotated  27.10. 

!;.  fetter,  October  11,  1972,  Attorney  Generals  Office.  Paul  Sand,  First  Assistant. 

'■'  /OK/. 

™  It  is  not  clear  how  these  statements  are  kept.  It  is  unlikely  each  Indian  carries  a 
card,  or  has  a  tattoo  on  his  forehead. 

^«  ^'°'^^^' J''*^''^  ^■'  ^^n»<Jboo!c  0 J  Federal  Indian  Law,  p.  119.  See  also  Ch.  23,  Sec    3-10 

'«  South  Dakota  Revised   Statutes   1-1-lS.  Ch.  467,   Laws  of   1963 

'*■'  South   Dakota  Revised   Statutes   1-1-21. 
Ti*'!.^'^^'."^?  against,  58.289  for;  letter,  September  20,  1972,  Office  of  Attorney  General 
v\  alter  Andre,  Assistant. 

"Utah  Code  63-36-9  et  seq.   (1971). 

82puhiic  Law  90-284,  Title  IV,  Sec.  404.  82  Stat.  79.  codified  In  25  U.S.C.  Sec  1324 
(see  Appendix). 

f^'  Utah  Code  Annotated   63-36-10. 

SI  TMd.  63-36-15. 

»«7ft/(?.  63-36-11. 

«^Ch.  505,  Sec.  4,  67   Stat.  580,  historical   note    (see  Appendix). 

8s  Public  Law  90-284,  Title  IV,  Sec.  403.  82  Stat.  79. 

«"  140  Colorado  334,  346  P.2d  1012   (1959).  cert,  denied,  363  U.S    829 

""400  U.S.  423    (1971). 

"'  Letter,  October  10,  1972,  Office  of  Legislative  Research,  Richard  E.  Neier,  Senior 
Research  Specialist. 

»2  Connecticut  General  Statutes  Annotated  47-60  et  seq.;  47-60  (conveyances  of  land 
by  Indians  void)  (1940^  ;  47-61  (limits  application  of  adverse  possession)  (1949)  ;  47-63 
(definitions  (1961)  ;  47-64  (use  of  reservationsj  (1961)  ;  47-65  (duties  of  welfare  com- 
missioner)   (1961)  ;  47-66   (tribal  funds)    (1961). 

^■-Ihid.  47-64. 

»'  Ihid.  47-63. 

o=/biVf.  47-65. 

"'•Florida  Statutes  .Annotated  258.16,  derivation  laws  of  1961,  Ch.  61-252    Sec    1  &  2 

^  Ihid.   Ch.  01-252,  Sec.  2. 

''*'  Idaho  Code  67-5101. 

"•■'  Ihid.   67-5102. 

1  Failed  to  receive  an  answer  to  correspondence  directed  to  the  Governor  and  the 
Attorney  General. 

-In  If'SO  tile  state  legislature  provided  for  law  enforcement  on  the  Sac  and  Fox 
Reservations  by  authori/.ing  salary  and  expenses  of  a  deputy  sheriff  for  the  relevant 
co.mty  (Sec.  337.12.  Code  1971).  In  1967  the  legislature  enacted  Sec.  1.12  Iowa  Code 
Annotated  which  provides  for  the  enforcement  of  the  civil  laws  of  the  state  on  the 
reservation. 

^  Letter.  October  26.  1972.  Department  of  Justice,  Elizabeth  Nolan. 

*  Iowa  Code  Annotated  Sec.  753.1. 

=  It  is  not  so  clear  if  the  state  set  this  reservation  up,  or  whether  the  Indians  pur- 
chased  the  land   themselves.   Cohen.   Fe'^rrnl   and  State  Indian  Reservations. 

8Ch.  110,  Acts  of  the  26th  General   Assembly. 

'  Sec.  3.  Ch.  110.  Nothing  contained  in  this  Act  shall  be  so  construed  as  to  prevent 
on  any  of  the  lands  referred  to  in  this  Act  the  service  of  any  process  issued  b.v  or 
returnal)le  to  any  court  of  this  state  or  .iudge  thereof,  or  to  prevent  such  courts  from 
exercising  jurisdiction  of  crimes  against  the  laws  of  Iowa  committed  thereon  either  by 
said  Indians  or  others,  or  of  sucli  crimes  committed  by  said  Indians  in  any  part  of  this 
state,  o?  to  prevent  the  establishment  and  maintenance  of  highways  and  t!ie  exercise 
of  the  rights  of  eminent  domain  under  the  laws  of  this  state  over  lands  now  held  or 
hereafter  owned  by  or  held  in  trust  for  said  Indians,  or  to  prevent  the  taxation  of  said 
lands  for  state,  county,   bridge,  coiinty  road,  and   district  road   puri)oses   *    *    ♦ 

**  See  VcrmiUion  v.  Spotted  Elk.  85  N.'\V.2d  432  (N.D.  1957).  .\u  analysis  of  later 
eases  shows  this  case  to  be  discounted  whenever  the  question  comes  up.  See  especially 
164  N.W.2d  891. 

»  Tills  is  borne  out  in  tlie  area  of  Indian  law  by  the  cases  beginning  with  Williavis  v. 
Lee  and  ending  with    Kcnnerlii. 

1"  There  is  room  for  dispute  as  to  the  existence  of  criminal  jurisdiction.  Sec.  7  re- 
quires affirmative  legislative  commitment  (Kciiiierli/) ,  though  the  language  precediT'-r 
this  allows  the  state  to  use  ''such  manner"  as  is  appropriate.  In  Iowa,  the  only  legis- 
lative action  has  been  the  provision  for  paying  an  additional  deputy  sheriff.  Whether 
this  is  etioutrh  of  a  comniitinpnt  makes  an  interesting  question. 

"18  U.S.C.   Sec.   3243.  .Tune  25.  1948.  Ch.   645.  62  Stat.   827. 

12 /?){'?.  "To  the  same  extent  as  its  courts  have  jurisdiction  over  offenses  committed 
elsewhere  within  the  state." 

^■-  25  C.F.K.  Sec.  33.3. 

"  25  C.F.R.  Sec.  1.4. 

'"^  ■Maine  Revised  Statutes  Annotated  22,  Sec.  4701  et  seq. 

16  Cohen,  Federal  and  State  Indian  Re:<rervations.    ' 

1"  Letter.  October   10,   i;<72    Attorne.v  Generals  Office.   Curtis  Beck.   Assistant. 

IS  Michigan  Statutes  Annotated  27A.2011.  In  general  see  Callaghan's  Michigan  Civil 
JvrisfUction.  Indians,   S-:-)'.   2 

^^Ihid.  13.1355(2):  13.1340  (preserve  hunting  privileges);  13.1623  (exempt  from 
fishing  laws)..  ■,.:■       .      .  -  ;      ■.- 

""What  plans,  if  any.  Mississippi  has  wi  this  regard  are  unknown  as  the  state  has 
not  responded  to  inquiries. 
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"  The  state  law  is  found  In  Art.  25,  Sec.  2  of  McKinney's  Consolidated  Laws  of  New 
York. 

22  Nevada  Revised  Statutes  41.430. 

"^  Davis  V.   Warden,  Nevada  State  Prison,  88  Nevada  Advisory  Opinion  118    (July  21, 

2*  Nevada  Revised  Statutes  194.030,  Davis,  page  3,  note  4. 

^^Ibid.   41.430(2). 

=B/birf.  41,430(3). 

^  Davis,  page  4. 

"^  Letter,  September  27,  1972,  Office  of  Attorney  General,  Julian  Smith,  Jr.,  Deputy 
Attorney  General. 

-"  Treaty  of  New  Echota,  Art.  XII. 

20  State  V.  McAlhaney,  220  N.C.  387,  17   S.E.2d  352. 

"lUtah  Power  and  Light  Co.  v.  United  States,  243  U.S.  389  (1916)  ;  Eastern  Band  oj 
Cherokee  Indians  v.  United  States  and  Cherokee  Nation,  117  U.S.  288    (1886). 

"-  Statutes  of  North  Carolina,  Sec.  71-1  (subject  to  the  rights  and  duties  of  all  citi- 
zens). 

"•'  Letter,  October  5,  1972,  Department  of  Justice  Ralph  Moody,  Special  Counsel  to 
Attorney  General. 

"*  Ibid. 

2=  Letter,  October  5,  1972,  Attorney  General's  Office,  Kenneth  Fish.  Legal  Assistant. 

s»  25  U.S.C.  Sec.  931  et  seq..  Public  Law  86-732,  Sec.  1,  73  Stat.  592. 

="  Cohen,  Federal  and  State  Indian  Reservations.   See  also  25  U.S.C.   Sec.  935. 

=5  The  State  Attorney  General  was  not  exactly  helpful,  claiming  a  state  statute  re- 
stricted his  giving  of  legal  assistance. 

•'"igSS  U.S.C.A.  2409. 

«o  Texas  Statutes  Annotated,  Art.  5421Z-1. 

"  Cohen,  Federal  and  State  Indian  Reservations. 

♦2  Code  of  Virginia   (1952),  Sec.  29-52. 

*■■'  Letter,  October  12,  1972,  Attorney  General's  Office,  Fred  Reed,  Assistant  Attorney 
General. 

Appendix  E 

Public  La-w  280  and  Related  Documents 

[H.R.  8.347,  93d  Cong.,  1st  Sess.] 

BILL  To  amend  section  1326  of  the  Civil  Rights  Act  of  April  11,  1968  (S2  Stat.  80; 
Public  Law  90-284),  relating  to  State  civil  jurisdiction  in  actions  to  which  In- 
dians are  parties,  and  State  jurisdiction  over  offenses  committed  by  or  against 
Indians  in  Indian  country 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assemhlcd.  That  section  1326  of  the  Civil  Rights 
Act  of  April  11,  1968  (82  Stat.  80;  Pul^lic  Law  90-284),  is  hereby  amended 
to  add  the  following  thereto : 

"State  jurisdiction  heretofore  acquired  over  Indian  tribes,  bands,  or  groups 
which  were  and  still  are  duly  recognized  as  Federal  Indian  tribes  by  the 
United  States  Government  who  were  unilaterally  brought  under  Public  Law  280 
(Act  of  August  15,  1953;  67  Stat.  589,  as  amended  August  24,  1954,  68  Stat.  795) 
without  having  previously  consented  thereto  are  hereby  granted  the  right 
to  remove  themselves  from  all  or  such  measure  of  the  State  jurisdiction 
conferred  by  said  Public  Law  280  as  they  are  agreeable  to:  Provided,  That 
such  tribe,  band,  or  group  initiates  positive  action  to  evidence  their  unwilling- 
ness to  consent  to  the  continuation  of  such  jurisdiction,  in  whole  or  in  part, 
in  the  form  of  a  special  election  by  a  majority  vote  of  all  eligible  adult  Indians 
voting  at  such  election  held  for  that  purpose.  The  Secretary  of  the  Interoir 
shall  call  such  special  election  under  such  rules  and  regulations  as  he  may 
prescribe,  when  requested  to  do  so  by  the  tribal  council  or  other  governing 
body,  or  by  20  per  centum  of  such  enrolled  adults.  Following  said  special 
election  the  tribe,  band,  or  group  of  Indians  involved  shall  notify  the  appropri- 
ate secretary  of  state  and  the  Secretary  of  the  Interior  of  the  results  of  any 
such  election  within  ninety  days  thereafter. 

"The  right  of  removal  from  State  jurisdiction  hereby  conferred  upon  any 
tribe,  band,  or  group  shall  not  require  the  consent  of  the  appropriate  State 
if  they  desire  total  removal  therefrom,  but  if  they  desire  to  be  selective  by 
giving  their  consent  to  a  limited  State  jurisdiction  over  certain  areas  of  crim- 
inal and  civil  matters  in  Indian  country,  then  the  consent  of  the  appropriate 
State  must  first  be  obtained  for  anything  less  than  total  transfer  from  the 
State  to  the  United  States  Government. 

"In  the  event  that,  any  such  tribe,  band,  or  group  of  said  federally  recognized 
Indians  sees  fit  to  exercise  the  rights  conferred  by  this  amendment,  the  United 
States  Government  is  hereby  authorized  to  resume  jurisdiction  following  their 
removal  from  the  jurisdiction  of  the  State. 

"Any  removal  action  by  a  tribe  under  this  amendment  will  not  become  effec- 
tive for  a  period  of  one  year  following  notification  thereof  to  the  appropriate 
secretary  of  state,  and  the  Secretary  of  Interior." 

25  C.F.R.  1.4  (Rev.  Jan.  1,  1972)  80  F.R.  7520  1965  June  9. 
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(a)  Except  as  provided  in  paragraph  (b)  of  this  section  *  *  *  none  of  the 
laws,  ordinances,  codes,  resolutions,  rules  or  other  regulations  of  any  state 
or  political  subdivision  thereof  limiting  zoning  or  otherwise  governing,  regulat- 
ing or  controlling  the  use  or  development  of  any  real  or  personal  property  *  *  * 
shall  be  applicable  to  any  such  property  leased  from  or  held  or  used  under 
agreement  and  belonging  to  any  Indian  or  Indian  Tribe  *  *  *  that  is  held 
in  trust  by  the  U.S.  or  is  subject  to  a  restriction  against  alienation  imposed 
by  United  States. 

(b)  The  Secretary  of  Interior  *  *  *  rnay  in  specific  cases  or  in  specific  geo- 
graphic areas  adopt  or  make  applicable  to  Indian  lands  all  or  any  part  of 
such  laws,  ordinances  *  *  *  referred  to  in  paragraph  (a)  *  *  *  as  he  shall 
determine  to  be  in  the  best  interest  of  the  Indian  owner  or  owners  in  achieving 
tiie  highest  and  best  use  of  such  property.  When  deciding  whether  to  adopt 
these  laws  etc.  secretary  can  consult  with  Indians  and  may  consider  use  of 
property  in  locale  7  (30  F.R.  7520,  June  9,  1965). 

Executive  Order  11435  Nov.  21,  1968. 

Designating  the  Secretary  of  the  Interior  to  accept  retrocession  can  be  done 
by  the  Secretary  without  approval,  ratification,  or  other  action  of  the  President 
or  any  other  officer  of  the  United  States.  (Publication  in  the  Federal  Register 
necessary.  Retrocession  of  criminal  jurisdiction  only  after  consultation  with  the 
Attorney  General). 

Nebraska  Omaha  Reservation  Retrocession 

Pursuant  to  authority  vested  in  the  Secretary  of  the  Interior  by  Executive 
Order  No.  11435.  I  hereby  accept,  as  of  12:01  A.M.,  E.S.T.,  October  25,  1970, 
retrocession  to  the  United  States  of  all  jurisdiction  exercised  by  the  State 
of  Nebraska  over  offenses  committed  by  or  against  Indians  in  the  areas  of 
Indian  country  located  witliin  the  boundaries  of  the  Omaha  Indian  Reserva- 
tion of  Thurston  County,  Nebraska,  as  follows : 

(description  of  boundaries) 
except  offenses  involving  the  operation  of  motor  vehicles  on  public  roads  or 
highways  which  retrocession  was  tendered  and  offered  by  legislative  resolution 
No.  37. 

House  Joint  Resolution  No.  72,  in  the  Legislature  of  the  State  of  Alaska 

Relating  to  a  requested  amendment  of  Public  Law  85-615  which  would  give  the  Met- 
lalsatla  Indian  Community  criminal  jurisdiction  over  minor  offenses  concurrent  with 
the  state's  jurisdiction. 

Be  it  resolved  &?/  the  Legislature  of  the  State  of  Alaska: 

Whereas  since  1944  the  community  of  Metlakatla  has  had  its  own  magistrate 
and  police  force  with  certain  limited  criminal  jurisdiction  pursuant  to  its 
constitution  adopted  under  federal  law ;  and 

Whereas  in  1958,  the  United  States  Congress  passed  Public  Law  85-615  ex- 
tending state  criminal  jurisdiction  over  all  the  Indian  territory  of  Alaska  which 
had  previously  been  under  territorial  law ;  and 

Whereas  the  community  of  Metlakatla  was  unaware  of  the  change  in  the 
law  until  years  later  and  continued  acting  under  its  local  police  powers ;  and 

Whereas  Public  Law  85-615,  by  delegating  total  criminal  jurisdiction  to  the 
state,  works  a  great  hardship  on  this  community  because  the  state  police 
have  limited  manpower  making  it  impossible  for  them  to  deal  effectively  with 
minor  criminal  offenses  in  the  somewhat  isolated  community  of  Metlakatla ; 
and 

Whereas  Public  Law  85-615  destroyed  the  effectiveness  of  the  local  police 
and  judiciary  and  created  a  gap  in  law  enforcement  in  the  area  ;  and 

Whereas  an  amendment  giving  this  community  concurrent  criminal  jurisdic- 
tion is  not  without  precedent  in  laws  dealing  with  the  Indians  in  that  a 
similar  arrangement  exists  between  the  state  and  Indian  communities  in  Idaho 
and  there  are  specific  exceptions  to  18  U.S.C.  1162; 

Be  it  resolved  that  the  Congress  of  the  United  States  is  respectfully  urged 
to  amend  Public  Law  85-615  to  give  the  community  of  Metlakatla  concurrent 
criminal  jurisdiction  over  minor  offenses. 

Copies  of  this  Resolution  shall  be  sent  to  the  Honorable  Lyndon  B.  Johnson, 
President  of  the  United  States ;  the  Honorable  Stewart  L.  Udall,  Secretary 
of  the  Interior;  the  Honorable  John  W.  McCormack,  Speaker  of  the  House; 
the  Honorable  Carl  Hayden,  President  Pro  Tempore  of  the  Senate;  the  Hon- 
orable Wayne  N.  Aspinall,  Chairman  of  the  House  Interior  and  Insular  Affairs 
Committee ;  the  Honorable  Henry  M.  Jackson,  Chairman  of  the  Senate  Interior 
54-398—75 9 
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and  Insular  Affairs  Committee ;  and  to  the  Honorable  E.  L.  Bartlett,  and  the 
Honorable  Ernest  Gruening,  U.S.  Senators ;  and  the  Honorable  Howard  W. 
Pollock,  U.S.  Representative,  members  of  the  Alaska  delegation  in  Congress. 

Mat  16,  1972. 
Mr.  Owen  Panneb, 
Attorney  at  Law, 
1026  Bond  St., 
Bond,  Oreg. 

Dear  Mr.  Panneb  :  This  letter  shall  constitute  an  agreement  of  understanding 
with  the  Tribal  Council  of  the  Confederated  Tribes  of  the  Warm  Springs 
Reservation  of  Oregon  concerning  the  deployment  of  State  Police  at  or  near  the 
Kah-Nee-Ta  recreational  facilities  for  the  purpose  of  law  enforcement  and 
maintenance  of  peace.  The  State  Police  will  assist  the  Tribal  Council  along 
the  lines  mentioned  in  your  letter  to  the  Attorney  General  dated  March  16, 
1972.  The  State  Police  will  be  called  upon  to  assist  only  in  emergency  situations 
which  are  beyond  the  capacity  of  the  Tribal  Police  and  where  specifically 
requested  by  the  Tribal  Police.  State  Police  oflScers  will  in  their  discretion 
arrest  any  persons  who  are  not  members  of  the  Confederated  Tribe  and  who 
have  violated  the  state  law.  It  is  understood  that  the  State  Police  have 
authority  under  state  law  to  arrest  Indians  and  non-Indians  alike  who  are 
not  members  of  the  Confederated  Tribes  of  the  Warm  Spring  Reservation. 

It  is  further  understood  that  the  Tribal  Council  will  arrange  to  have  the 
following  ofBcers  who  are  stationed  near  the  Reservation  area  deputized  with 
Deputy  Special  Officer  commissions  from  the  U.S.  Department  of  Interior, 
Bureau  of  Indian  Affairs,  which  would  authorize  them  to  enforce  tribal  regu- 
lations. However,  as  a  matter  of  policy  the  State  Police  will  not  exercise  this 
authority,  but  would  rather  leave  this  responsibility  to  the  Tribal  Police.  The 
purpose  of  deputizing  State  Police  is  that  in  cases  where  doubt  exists  as  to 
an  offender's  identity,  the  State  Police  will  be  empowered  to  take  the  offender 
into  custody  and  deliver  him  to  the  Tribal  Police  headquarters  for  identifica- 
tion and  turn  him  over  to  the  appropriate  jurisdiction.  The  State  Police  officers 
are :  2nd  Lt.  Laidum  W.  Brockway,  Sgt.  Jackie  L.  Crisp,  Cpl.  LeRoy  Carstensen, 
Troopers  Elmer  L.  Wulf,  Russell  D.  Wymors  and  Wayne  A.  Lee. 

In  addition,  the  Tribal  Council  will  make  arrangements  for  prompt  deputiza- 
tion  of  other  State  Police  officers  called  on  a  scene  where  heavy  commitment 
is  requested  of  the  State  Police  by  the  Tribal  Council. 

If  these  conditions  are  agreeable  to  the  Tribal  Council,  I  would  appreciate 
your  advising  me  with  a  copy  to  the  Attorney  General. 
Yours  very  truly, 

Holly  V.  Holcomb.  Superintendent, 

Department  of  State  Police. 

Salem,  Oreg. 
Footnotes 
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1^25  U.S.C.  Section  1321(b).  The  entire  section  reads  thus:  (b)  Alienation,  encum- 
brance, taxation,  and  use  of  property ;  hunting,  trapping,  or  fishing.  Nothing  in  this 
section  shall  authorize  the  alienation,  encumbrance,  or  taxation  of  any  real  or  personal 
property,  including  water  rights,  belonging  to  any  Indian  or  any  Indian  tribe,  band,  or 
community  that  is  held  in  trust  by  the  United  States  or  is  subject  to  a  restriction 
against  alienation  imposed  by  the  United  States ;  or  shall  authorize  regulation  of  the 
use  of  such  property  in  a  manner  inconsistent  with  any  Federal  treaty,  agreement,  or 
statute  with  respect  to  hunting,  trapping,  or  fishing  or  the  control,  licensing,  or  regula- 
tion thereof.   (Public  Law  ltO-284,  title  IV,  Section  401,  April  11,  1968,  82  Stat.  78.) 

^«18  U.S.C.  Sec.  llG2(c). 

20  For  an  analysis  of  the  proposed  Colville  Termination  bills,  see  Holland,  "The  Last 
Days — An  Inquiry  into  the  Proposed  Colville  Termination",  in  Volume  II  of  Studies  in 
American  Indian  Law,  R.  Johnson,  ed.,   (1971). 

-1  "President  Johnson  Presents  Indian  Message  to  Congress",  Indian  Records  (March 
1968)   at  28. 

-^  25  U.S.C.  Sec.   132G. 

-'  20  U.S.C.  Sec.  1323. 

-*  Senate  Report  92-561,  National  American  Indian  Policy,  December  7,  1971  (To 
acconipauy  S.  Con.  lies.  26). 

CHAPTER    2. — STATE   JURISDICIION-    OVER   INDIAN    RESERVATIONS   IN    THE 
STATE  OF   WASHINGTON 

^  See  R.C.W.  37.12.020-070. 

2" -See  R.C.W.   37.12.010-070. 

2' The  full  Section  2  (now  repealed)  provided:  Whenever  the  governor  of  this  state 
shall  receive  from  the  tribal  council  or  other  governing  body  of  any  Indian  tribe,  com- 
munity, band,  or  group  in  this  state  u  resolution  expressing  its  desire  that  its  people 
and  lands  be  subject  to  the  criminal  and  civil  jurisdiction  of  the  State  of  Washington 
to  the  extent  authorized  by  federal  law.  he  shall  issue  within  sixty  days  a  proclamation 
to  the  effect  that  such  jurisdiction  shall  apply  to  all  Indians  and  all  Indian  territory, 
reservation,  country,  and  lands  of  the  Indian  body  involved  in  accordance  with  the 
provisions  of  this  chapter :  Provided:  That  with  respect  to  the  Colville,  Spokane,  or 
Yakima  tribes  or  reservations,  he  shall  not  issue  such  proclamation  unless  the  resolu- 
tion of  the  tribal  council  has  been  ratified  b.y  a  two-thirds  majority  of  the  adult  en- 
rolled members  of  tlie  tribe  voting  in  a  referendum   called  for  that  purpose. 

2s  Ch.  240,  Laws  of  1957,  Sec.  G.  Kow  codified  as  R.C.W.   37.12.060. 

-»Ch.  240,  Laws  of  1957,  Sec.  7.  Now  codified  as  R.C.W.  37.12.070.  Any  tribal  ordi- 
nance or  custom  heretofore  or  hereafter  adopted  by  an  Indian  tribe,  band,  or  commu- 
nit.v  in  the  exercise  of  any  authority  which  it  may  possess  shall,  if  not  inconsisreuc 
with  any  applicable  civil  law  of  the  state,  be  given  full  force  and  effect  in  the  deter- 
mination of  civil  causes  of  action  pursuant  to  this  section. 

""  See  Appendix  C  for  a  complete  list  of  governors'  proclamations  asserting  jurisdic- 
tion over  Indian  reservations  in  Washington. 

iii  R.C.W.  37.12.060. 

=2  R.C.W.   37.12.070. 

2=*  R.C.W.  37.12.021.  Whenever  the  governor  of  this  state  shall  receive  from  the  major- 
ity of  any  tribe  or  the  tribal  council  or  other  governing  body,  duly  recognized  by  the 
Bureau  of  Indian  Affairs,  of  any  Indian  tribe,  community,  band  or  group  in  this  state 
a  resolution  expressing  its  desire  that  its  people  and  lands  be  subject  to  the  criminal 
or  civil  jurisdiction  of  the  State  of  Washington  to  the  full  extent  authorized  by  federal 
law,  he  shall  issue  within  sixty  days  a  proclamation  to  the  effect  that  such  jurisdic- 
tion shall  apply  to  all  Indians  and  all  Indian  territory,  reservations,  country,  and  lands 
of  the  Indian  body  involved  to  the  same  extent  that  this  state  exercises  civil  and  crimi- 
nal jurisdiction  or  both  elsewhere  within  the  state;  Provided,  That  jurisdiction  assuniod 
pursuant  to  this  section  shall  nevertheless  be  subject  to  the  limitations  set  forth  In 
R.C.W.  37.12.060. 

3*  R.C.W.  37.12.010. 

26  Art.  26.  Sec.  2,  Wash.  State  Const. 

•■'o  See  "Kxtent  of  Washington  Criminal  Jurisdiction  Over  Indians",  by  Carr  and  Johau- 
son,  33  Wash.  L.  Rev.  289   (1958). 

^i'SS  W.2d  789,  337  P. 2d  33    (1959). 

•■'8  368  F.2d  648   (9th  Cir.  1966),  cert,  denied  387  U.S.  907. 

39  76  W.2d  645,  457  P.2d  590  (1969). 

<o25  W.2d  652,  171  P.2d  838   (1946). 

"  25  W.2d  652  at  659. 

«  53  W.2d  789  at  794. 

*^  The  confusion  as  to  the  relevant  section  was  not  helped  by  the  later  cases.  Arquette 
v  Schneckloth,  P.2d  921  (1960)  560  W.2d  178,  351  cites  Section  6  as  the  relevant  pro- 
vision while  Adams  v.  Superior  Court,  57  W.2d  181,  .356  P.2d  985  (1960)  cites  Section 
7  Both  sections  were  cited  in  Somday  v.  Rhay,  67  W.2d  ISO.  406  (1965)  but  only  Sec- 
tion 6  in  State  v.  Bertrand,  61  W.2d  333,  378  P.2d  427  (1962).  The  most  recent  case. 
Makah  Tribe  v.  State.  76  to  645,  457  P. 2d  590   (1969)   cites  both  sections. 

"C/.S.  Code  Cong.  &  Ad.  News,  Vol.  II   (1953)   at  2409.  2412. 

^  It  should  be  pointed  out  that  the  Quinault  situation  poses  special  problems.  Juris- 
diction was  extended  to  the  Quinaults  under  a  resolution  to  the  Governor  purporting  to 
come  from  the  Tribal  Council.  Governor  Rosellinl  later  determined  that  the  tribal  reso- 
lution was  defective  and  proclaimed  a  return  of  jurisdiction  over  the  Quinaults  to  the 
United  States.  Each  side  regarded  the  other  as  having  jurisdiction  over  the  Quinaults 
and  neither  enforced  any  law  on  the  reservation.  The  Oallaghcr  suit  was  brought  in  an 
attem.pt  to  resolve  this  "situation.  For  an  analysis  of  this  problem,  see  Newman  "Juris- 
diction Over  Indians  and  Indian  Lands  in  Washington",  in  Vol.  I  of  Studies  in  American 
Indian  Lnu\  R.  Johnson,  ed.    (1970). 

«8  368  F.2d  648   (9th  Clr.  1966)   at  656. 

« This  figure  is  the  sum  of  acreage  of  the  ten  reservations  that  have  elected  state 
jurisdiction  plus  the  non-trust  areas  of  the  non-electing  reservations.  Acreage  on  the 
different  reservations  in  Washington  is  shown  in  Appendix  D. 

"125  N.W.2d  839    (1964). 

«>76  W.2d  485   (1969). 
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s"  The  word-magic  that  Is  required  to  arrive  at  the  conclusion  that  this  partial  as- 
sumption of  .iurisdictiou  is  not  a  partial  atssumption  of  jurisdiction  is  made  obvious 
■when  one  reads  the  April  1972  opinion  of  the  Washington  Attorney  General  (A.G.O. 
-1972    Ko.  9),  when  he  says  that  "partial  jurisdiction  .  .  .  was  assumed  hy  the  1963  Act." 

6^  Cause  Ko.  2732,  U.S.  District  Court,  Eastern  District  of  Washington,  Southern 
Division  Opinion  filed  Dec.  1,   1972. 

^  A  recent  study  by  M.  H.  Von  Broembsen  and  Hadden  of  Washington  State  Univer- 
sity concerned  the  nature  of  law  and  justice  systems  in  Ferry  and  Okanagon  Counties 
as  it  relates  to  the  Colville  Indian  Reservation.  The  investigators  sought  to  answer  two 
questions:  (1)  whether  the  arrest  rate  for  Indians  increases  considerably  during  "per 
capita"  time,  and  that  fines  for  offenses  increases  at  this  time  (thus  providing  a  soui'ce 
of  revenue  tor  the  county  treasury),  and  (2)  whether  law  and  order  is  not  enforced 
on  the  reservation  by  county  and  state  officials.  The  Report  of  the  study  concludes  :  The 
data  gathered  from  the  court  records  do  not  support  the  hypotheses  that  fines  increase 
during  or  just  after  dividend/per  capita  payments,  but  that  there  is  weak  evidence  that 
the  number  (or  proportion)  of  Indian  arrests  do  Increase.  It  is  evident,  however,  thai 
the  'quality'  of  law  enforcement  has  declined  over  the  years  (at  least  with  regard  to 
Perry  County)  and  it  seems  apparent  that  very  Jew  arrests  take  place  on  the  reserva- 
tion. It  is  also  quite  clear  from  the  opinion  survey  that  the  Indians  do  not  think  the.\ 
are  getting  adequate  protection,  and  that  law  enforcement  officers  do  not  pay  attention 
to  complaints.  Generally  speaking,  it  appears  as  though  the  Indian  population  is  dis- 
satisfied with  law  enforcement  on  the  reservation.  This  is  in  marked  contrast  with  the 
non-Indian  population,  who  on  the  whole  feel  satisfied  with  law  enforcement  in  their 
respective  areas.  There  is  also  strong  support  for  the  establishment  of  an  Indian  police 
force  and  Indian  Courts.  One  critic  of  this  study  concludes  that  the  data  In  the  stud> 
plus  other  published  data  not  there  considered  demonstrate  an  even  stronger  case  of 
discrimination  against  Indians  than  is  shown  in  the  conclusion  to  the  study.  Arrests  of 
Indians,  it  is  said,  are  "wholly  out  of  proportion  to  their  percentage  of  the  population. 
This  runs  as  high  as  a  factor  of  4%  in  Okanagon  Count.v  to  a  factor  of  3.8  In  Ferry 
County."  Letter  from  William  T.  Scanlon  to  Gerald  P.  Boland,  Feb.  10,  1973. 

^'  The  Arizona  legislature  recently  moved  to  solve  this  problem  by  enactment  of  the 
following  statute  :  Sec.  1.,  Title  13,  Ch.  4,  Art.  7,  Arizona  Revised  Statutes  Is  amended 
by  adding  section  13-13C4  to  read  :  13-13G4.  Indian  police;  poviers ;  qualifications.  A. 
While  engaged  in  the  conduct  of  his  employment  any  Indian  police  officer  appointed  by 
the  Bureau  of  Indian  Affairs  or  the  governing  body  of  an  Indian  Tribe  as  a  law  enforce- 
ment officer  and  holding  a  certificate  of  qualification  and  training  from  the  director  of 
the  Department  of  Public  Safety  shall  possess  and  exercise  all  law  enforcement  powers 
of  peace  oilicers  in  this  state.  B.  Each  agency  appointing  any  Indian  Police  officers  pur- 
suant to  this  section  shall  be  liable  for  any  and  all  acts  of  such  officer  acting  within 
the  scope  of  his  employment  or  authority.  Neither  the  state  nor  any  political  subdivi- 
sion shall  be  liable  for  any  acts  or  failure  to  act  by  any  such  Indian  police  officer. 

MWash.   A.G.O.   1972,  No.   9, 

^  The  Attorney  General  argued  that  if  the  Governor  could  do  this,  within  his  discre- 
tion, an  Incongruity  would  be  pre.«ented.  Under  the  1963  Act  the  governor  must  declare 
state  jurisdiction  over  an  Indian  reservation  upon  receipt  of  a  proper  petition  from  the 
governing  body  of  the  tribe,  however,  if  the  governor  has  discretionary  power  to  return 
jurlsdirction  then  he  could  "immediately  or  at  any  time  thereafter"  change  his  mind 
and  issue  a  "proclamation  of  retrocession".   Wash.   A.G.O.   1972,   No.   9. 

•■"•«4r)  Stat.  1185   (1929  Amended  60  Stat.  962   (1946)   codified  as  25  U.S.C.  Sec.  231. 

^■^  In  fiscal  year  1970,  4,411  new  civil  type  cases  were  reported  as  filed  in  Indian 
<'ourts.  Some  .5.304  were  filed  in  1969.  Nearly  %  of  the  3,089  pending  civil  cases  at  the 
<?nd  of  fiscal  vear  1970  were  in  the  courts  of  the  Navajo  area.  "The  Combined  Tribal 
and  Bureau  of  Criminal  Justice  Services  Statistical  Report  F.Y.  1970",  (Division  of 
judicial,   Prevention,  and  Enforcement   Services,   Bureau   of  Indian  Affairs)    at   56. 

B8  163  U.S.  376   (1896). 

CHAPTER    3. — THE   REMEDY 

B» F.    Supp.   ,    Civil    No.    72-56-67    (D.C.S.D.    Cal.    1972).    The   federal    court 

permanently  enjoined  the  County  Sheriff  from  interfering  with  tribal  game  wardens  who 
Iiad  confiscated  a  non-Indian's  firearms  for  violating  tribal  and  federal  ordinances 
about  hunting  on   the  Fort  Yuma   Reservation   In   California. 

«"  S>^c,  1165.  Hunting,  trapping,  or  fishing  on  Indian  land.  Whoever,  without  lawful 
aufhorltv  or  permission,  willfully  and  knowingly  goes  upon  any  land  that  belongs  to 
any  Indian  or  Indian  tribe,  band,  or  group  and  either  are  held  by  the  United  States  In 
trust  or  are  subject  to  a  restriction  against  alienation  Imposed  by  the  United  States. 
or  upon  anv  lands  of  the  United  States  that  are  reserved  for  Indian  use,  for  the  pur- 
pose of  hunting,  trapping,  or  fishing  thereon,  or  for  the  removal  of  game,  peltles,  or 
fish  therefrom,  shall  be  fined  not  more  than  $200  or  Imprisoned  not  more  than  ninety 
days  or  both,  and  all  game,  fish,  and  peltries  in  his  possession  shall  be  forfeited.  (Added 
Public  Law   86-6.34.  Sec.  2   (July  12,   1960)    74  Stat.  469.) 

"  Sec.  1853.  Trees  cut  or  injured.  Whoever  unlawfully  cuts,  or  wantonl.v  Injures  or 
destroys  any  tree  growing,  standing,  or  being  upon  any  land  of  the  United  States  which. 
In  pursuance  of  law,  has  been  reserved  or  purchased  by  the  United  States  for  any  public 
use,  or  upon  anv  Indian  reservation,  or  lands  belonging  to  or  upon  any  Indian  reserva- 
tion or  lands  belonging  to  or  occupied  by  any  tribe  of  Indians  under  the  authority  of 
the  United  States,  or  any  Indian  allotment  while  the  title  to  the  same  shall  be  held  )n 
trust  by  the  Government,  or  while  the  same  shall  remain  inalienable  by  the  allottee 
■without  the  consent  of  the  United  States,  shall  be  fined  not  more  than  $1,000  or  im- 
prisoned not  more  than  one  year,  or  both.   (Act  of  June  25.  1948,  Ch.  645,  62  Stat.  787.) 

•'  See  discussion  of  this  case  in  text  with  footnote  51,  infra. 
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A.G.O. 
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ante. 

Above 

Art. 

Article 

C.F.R. 

Code  of  Federal  Regulations 

Cal. 
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cert,  denied 

Certiorari  denied 

Ch. 
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Cir. 

Circuit 

Cong. 

Congress/Congressional 

D.C.S.D. 

District  Court,  Southern  District  (Federal) 

Doc. 

Document 
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Editor/Edition 

etal. 

And  others 

F.2d 

Federal  Reporter,  Second  Series 

F.  Supp. 

Federal  Supplement 

Fed  Reg. 
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Ibid. 

In  the  same  place 

i.e. 

That  is 
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In  the  matter  of 

N.W.2d 

Xortli  Western  Reporter,  Second  Series 

P.2d 

Pacific  Reporter,  Second  Series 

Pet. 

Peters 

R.C.W. 

Revised  Code  of  Washington 

S.Con.Res. 

Senate  Concurrent  Resolution 

Sec. 

Section 

Sess. 

Session 

Stat. 

Statute 

U.S. 

United  States  Supreme  Court  Reports 

U.S.C./U.S.C.A. 

United  States  Code/United  States  Code  Annotated 

V. 

Versus 

Vol. 

Volume 

W.2d 

Western  Reporter,  Second  Series 

Wash. 

Washington 

Wash.  L.  Rev. 

Washington  Law  Review 

STATEMENT  OF  JAMES  B.  HOVIS,  ATTORNEY,  YAKIMA  TRIBAL 
COUNCIL,  YAKIMA,  WASH. 

Mr.  PIovTS.  T  know  we  have  some  very  shoi't  time  in  reirard  to  this 
record,  and  I  will  try  to  be  very  brief  in  an  overview  of  my 
statement. 

P'irst  I  would  like  to  thank  the  committee  for  the  time  liere  today. 
And,  secondly,  I  want  to  report  to  you  that  your  staff,  both  minority 
and  majority  counsel,  have  been  most  ijenorous  with  their  time  in 
trying  to  understand  some  of  the  problems  that  T  have  with  S.  1, 
and  T  think  that  this  has  been  very  helpful  to  me  and  I  hope  I  have 
been  helpful  to  the  staff. 

This  Indian  situation  is  somewhat  complicated  because  it  is  a  little 
different  situation  than  this  committee  deals  with  every  day.  I  do  not 
join  in  the  remarks  of  Mr.  Pirtle,  of  wanting  this  committee  to  delay 
action  in  regard  to  this  matter. 
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The  reason  wh}'  is  because  the  enactment  of  Public  Law  280  of  the 
'S3d  Congress  has  provided  in  the  State  of  Washington  a  system  of 
justice  upon  the  Indian  reservation  that  creates  on  a  reservation  a 
total  lack  of  lav/  and  order. 

Since  the  State  has  moved  in  in  its  assumption  in  1963,  we  have 
gradually  gone  downhill.  To  now  the  arrests  on  our  reservation  are 
now  some  20.000  percent  less  than  they  were  in  1963. 

We  have  plenty  of  law,  but  no  order.  So  v/e  cannot  wait.  We  have 
already  lost  a  decade  of  our  young  people  with  the  State  having 
juvenile  authority  and  not  doing  anything  about  it.  These  juvenile 
offenders  during  this  10-year  period  are  adult  offenders  today.  It  is 
my  experience  in  woi'king  over  20  years  in  criminal  v/ork,  that  where 
you  have  a  family  that  starts  to  go  the  wrong  road,  and  you  have 
mothers  and  fathers  that  are  engaged  in  criminal  activities,  you  are 
also  going  to  have  kids  that  will  tend  to  follow  criminal  activities. 

So.  we  have  lost  a  decade  of  children  and  we  are  creating  for 
ourselves  a  serious  situation  that  is  emerging  on  the  Indian  reserva- 
tions in  regard  to  law  and  order.  Therefore,  we  would  say  to  this 
committee  that  we  do  not  care  how  bad  a  job  on  S.  1  you  do,  there 
is  no  possible  wa^'  that  this  Congress  can  destroy  law  and  order  as 
the  83d  Congress  did  by  the  enactment  of  Public  Law  280. 

There  is  no  possible  way  that  you  can  make  a  worse  system  of 
justice  and  law  and  order  than  we  have  today.  The  talents  of  man 
could  not  devise  a  worse  system. 

We  have,  on  our  reservation,  a  checkerboard  S3'stem.  We  have  some 
Indian  lands  and  non-Indian  lands.  While  90  percent  of  the  land 
on  the  Yakima  Reservation  remain  in  the  Indian  ownership,  in  the 
more  populated  areas,  some  30  to  40  percent  are  in  non-Indian 
ownership. 

In  the  State  of  Washington  vre  have  full  State  jurisdiction  on 
non-Indian  land.  Exclusive  full  State  jurisdiction  on  these  non- 
Indian  lands.  Then  we  have  tribal  jurisdiction  and  Federal  jurisdic- 
tion on  Indian  lands,  except  for  eight  enumerated  categories  that 
are  undefined — these  categories  are  compulsory  school  attendance, 
public  assistance,  domestic  relations,  mental  illness,  juvenile  de- 
linquenc3\  juvenile  dependency,  adoption,  and,  operation  of  motor 
vehicles  on  the  public  streets  and  highv/avs. 

They  are  not  defined,  so  they  are  left  to  the  discretion  of 
State  officials,  and  it  is  a  complete  breakdown — a  complete  break- 
down of  law  and  order  on  our  reservation. 

We  need  the  attention  of  this  committee  for  some  action  to  restore 
order,  and  to  devise  relief  to  protect  the  person  and  property  of  the 
people  on  the  Yakima  Reservation. 

I  v/ould  suggest  that  to  settle  this  nuestion  between  the  Indian 
people  who  are  taking  the  position  that  Mr.  Pirtle  is,  and  the 
people  who  are  taking  the  position  that  my  tribal  council  does,  that 
we  provide  that  where  the  tribes  consent  to  the  provisions  of  S.  1, 
that  this  title  shall  apply  on  that  reservation. 

And.  that  when  they  vote  to  accept  this  title  in  its  entirety,  thnt 
this  title  shall  then  apply  on  the  reservation,  and  supersede  all 
other  Federal  laws  like  the  Thirteen  Major  Crimes  Act,  the  Assimu- 
lative  Crimes  Act  and  Public  Law  82-280. 
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Then  we  can  get  back  to  primary  Federal  jurisdiction  on  the 
Yakima  Reservation,  still  retaining  the  tribe's  right  to  maintain 
concurrent  jurisdiction  for  the  tribes  to  maintain  their  own  law  and 
order  system  over  their  own  members,  and  the  State's  jurisdiction  to 
maintain  its  own  law  and  order  on  the  non-Indian  lands  and  reserva- 
tion over  non-Indians. 

Xow  with  these  tliree  current  jurisdcitions  it  may  create  a  triple 
jeopardy  situation.  We  therefore  need  an  amendment  that  when  a 
non-Indian  is  punished  under  State  law,  he  shall  not  come  under- 
neath this  title,  and  if  an  Indian  is  punished  underneath  a  tribal 
law,  he  .shall  not  come  underneath  this  section,  so  they  can  all 
work  together,  but  without  double  or  triple  jeopardy. 

Also  tliis  bill  should  provide  for  these  tri1)es  within  the  State  of 
Washington  that  want  to  retrocede  part  of  the  State  jurisdiction, 
that  they  be  allowed  to  do  this,  piecem.eal.  Those  who  wish  to 
get  completely  out  from  under  Public  Law  83-280,  ma}'^  do  so  and 
those  who  wish  to  maintain  a  portion,  may  do  so.  This  will  allow 
different  choices  on  different  reservations. 

The  amendments  I  have  in  our  statement  will  allow  tribes,  who 
are  sovereign  governments  on  the  reservation,  to  have  some  control 
over  what  worild  be  best.  If  this  is  done  S.  1  will  give  protection  to 
person  and  property  on  the  Yakima  Indian  Reservation. 

Senator.  I  cannot  tell  you  how  terrible  the  situation  is.  "We  are 
spending  $300,000  of  our  own  money  to  remed}'  the  situation,  but 
we  lack  authority.  We  are  trying  to  do  something.  We  are  spending 
over  $60  of  the  tribes  money  for  each  tribal  member.  But,  where  we 
do  not  have  the  jurisdiction,  there  is  nothing  we  can  do  to  be  effec- 
tive. Where  we  clo  not  have  jurisdiction  over  juvoniles  they  will  not 
heed  our  law  eriforcement  officer's  direction.  The  time  to  take  care  of 
juveniles  is  when  they  are  committiiig  minor  offenses,  not  when  they 
have  comm.itted  a  felony. 

And,  when  Ave  have  tried  to  tell  them,  you  know,  tried  to  get  them 
off  the  streets  and  to  cease  drinking  and  so  forth,  they  know  what 
jurisdiction  is.  All  these  young  people  apparently  have  had  good 
law  training.  They  say  to  our  police  officers,  you  do  not  have  any 
jurisdiction.  And  we  get  a  pretty  negative  answer  from  them.  It  is 
creating  for  us  a  situation  in  regard  to  our  children  that  is  most 
serious. 

Lavf  and  order  is  the  most  important  thing  that  the  Yakima 
Indian  Nation  and  its  tribal  council  are  concerned  about.  If  you  do 
not  have  security,  if  you  do  not  have  law  and  order  in  an  area,  then 
you  do  not  have  very  much  of  anything  else,  Senator. 

My  tribal  council  has  authorized  me  to  tell  you  that  M-e  are  avail- 
able any  time,  any  place,  and  in  any  way,  to  be  of  assistance  to  this 
committee. 

Xow,  Senator  Abourezk  is  talking  about  going  forward  with  this 
matter  in  the  Interior  Committee.  That  may  be  all  well  and  good. 
At  least  it  has  not  been  handled  so  far.  And,  that  proposed  2-year 
delay  gives  me  a  lot  of  fear  and  a  lot  of  concern. 

And.  I  might  secondly  say,  and  I  am  sure  that  he  is  sincere  in 
saying  that  the  subcommittee  will  be  moving  forward,  but  how  about 
the  House  subcommittee?  Are  they  going  to  handle  the  situation  as 
soon  as  this  subcommittee? 
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Please,  I  beg  of  j'ou  with  all  the  sincerity  I  can  on  behalf  of  the 
people  I  represent,  do  not  ignore  this  most  serious  question  on  the 
Yakima  Reservation  and  on  other  reservations.  We  have  to  get  away 
from  the  State  "law  without  order".  They  have  the  law,  but  they 
will  not  make  any  arrests.  They  will  not  provide  adequate  personnel 
in  our  reservation. 

They  will  not  take  care  of  the  situation,  whatsoever.  So  we  need 
some  help  to  protect  the  persons  and  property  of  people  on  our 
reservation. 

I  thank  you.  I  am  sorry  I  have  exceeded  my  time. 

Senator  Hruska.  Your  words  are  not  falling  on  deaf  ears.  There 
are  Indian  reservations  in  my  State.  I  would  not  want  to  get  into 
similarities  and  ditferences  between  your  State  and  mine,  but  we 
know  that  we  do  have  problems  also.  And  some  of  them,  when  you 
described  them,  fall  into  well  known  pitfalls  from  my  own  knowl- 
edge and  observation  and  it  is  difficult — a  difficult  problem. 

Senator  Ervin  labored  long  to  complete  what  he  was  able  to 
produce.  And,  through  the  help  of  some  of  the  rest  of  us  in  the 
Congress,  but  that  does  not  even  solve  all  the  problems. 

Mr.  HovTS.  It  has  not,  but  the  Judiciary  Committee,  particularly 
considering  tlie  dedicated  interest  we  had  fi'om  Senator  Ervin,  has 
been  very  helpful  in  this  Public  Law  83-280  question. 

This  is  the  only  Committee  where  we  have  gotten  any  relief. 
Senator.  The  other  Senate  committees  have  been  unalile  to  get  their 
counterparts  in  the  House  to  coordinate  any  Public  Law  83-280 
activity. 

Senator  Hrfska.  Thank  you,  for  two  things.  Thank  you  for  your 
statement,  and  your  explanation  of  it.  Secondly,  for  your  offer  of 
help.  We  will  bear  that  in  mind. 

The  committee  will  be  recessed  until  this  afternoon  at  2:30. 

[Whereupon,  at  12 :15  p.m..  the  subcommittee  recessed,  to  reconvene 
at  2  :30  p.m.,  the  same  day.] 

AFTERNOON   SESSION 

Senator  Hruska.  The  subcommittee  will  come  to  order.  We  Avill 
continue  our  hearings  on  S.  1  which  we  commenced  this  morning. 

Our  witness  this  afternoon  is  the  Honorable  Alfonso  J.  Zirpoli, 
chairman  of  the  Committee  on  Administration  of  the  Criminal  Law 
for  the  Judicial  Conference  of  the  United  States. 

Judge  Zirpoli,  Ave  welcome  you  and  will  include  and  incorporate 
into  the  record  your  statement  in  full. 

You  may  now  proceed  to  highlight  it  in  your  own  way  and  own 
styde. 

STATEMENT  OF  HON.  ALFONSO  J.  ZIRPOLI,  U.S.  DISTRICT  JUDGE, 
NORTHERN  DISTRICT,  CALIFORNIA 

Judge  Zirpoli.  Thank  you,  jNIr.  Chairman. 

As  the  representative  of  the  Judicial  Conference  of  the  United 
States.  I  M'ish  to  thank  the  chairman  for  the  privilege  of  expressing 
the  views  and  recommendations  of  the  confei'ence  on  Senate  Bill 
No.  1. 

Senate  Bill  1,  94th  Congress,  first  session,  is  the  culmination  of 
an  effort  that  had  its  inception  more  than  20  years  ago  wlien  the 


133 

American  Law  Institute  embarked  on  the  drafting  of  a  "Model 
Penal  Code."  It  is  a  monumental  bill  representing  intensive  effort 
and  the  best  thinking  of  legal  scholars  and  practicing  attorneys.  The 
Connnittee  on  the  Administration  of  the  Criminal  Law  of  the  Judi- 
cial Conference  of  the  United  States  is  proud  to  have  been  a  part  of 
the  process  of  consideration,  analysis,  and  comment.  This  is  not  to 
say  that  we  do  not  still  have  strong  reservations  as  to  certain  points 
of  S.  1  which  will  appear  later  in  this  testimony,  but  we  do  approve 
of  the  objectives  sought  and  the  methods  utilized  by  the  bill. 

Before  adverting  to  these  reservations  and  our  specific  recom- 
mendations relating  thereto,  with  your  kind  indulgence,  we  would 
like  this  committee  to  know  that  the  Judicial  Conference  of  the 
United  States  and  its  Committee  on  the  Administration  of  the 
Criminal  Law  undertook  the  formidable  task  of  reviewing  the 
several  j^roposed  new  Federal  criminal  codes  some  4  years  ago  and 
has  been  carefully  reviewing  them  ever  since.  We  began  our  study 
in  January  of  1971  with  a  section  by  section — in  fact,  line  by  line, 
analysis  of  the  Brown  Commission  Code. 

Later,  with  the  introduction  of  Senate  Bill  Xo.  1  and  the  Depart- 
ment of  Justice  bill.  Senate  Xo.  1400,  in  January  and  February  of 
1973,  we  changed  our  modus  operandi  to  a  comparative  study  of  all 
thi'ee  proposals. 

That  study  resulted  in  three  reports  to  the  conference,  which  were 
approved  and  forwarded  to  this  committee.  The  first  and  most 
important  report  was  that  of  April,  1973,  covering  the  "General 
i:)rovisions,''  which  now  form  parts  I  and  II  of  the  bill  presently 
before  this  committee.  We  respectfully  resubmit  this  report  and 
particularly  urge  this  committee  to  again  review  at  least  the  first 
eight  pages  thereof. 

We,  of  course,  do  not  expect  this  report  to  be  incorporated  in  the 
record  of  these  proceedings.  The  second  report  covering  the  sen- 
tencing provisions  was  approved  and  forwarded  to  this  committee  in 
September  of  1973.  A  copy  thereof  is  again  respectfully  submitted 
to  this  committee. 

I  might  add  in  tliat  connection  that  I  had  occasion  this  morning 
to  read  the  testimony  of  Judge  Xeaher,  and  he  made  certain  com- 
ments of  the  need  to  incorporate  in  Senate  Bill  Xo.  1  the  provisions 
of  the  Youth  Corrections  Act  and  also  provisions  to  cover  young 
adult  offenders  and  particularly  to  provide  provisions  for  the  ex- 
pungement of  the  record — for  instance,  provided  in  section  5021  of 
title  18,  United  States  Code. 

I  might  add  that  while  he  expressed  these  as  his  personal  views, 
they  are  also  the  views  of  the  Committee  of  the  Conference  on 
Probation  and  also  the  views  of  the  Judicial  Conference  of  the 
United  States. 

The  third  report,  which  covered  the  substantive  offense  provisions 
of  the  proposed  codes  and  made  a  comparative  study  thereof,  was 
forwarded  to  this  committee  in  March  1974.  It  is  respectfully  re- 
submitted with  the  offer  to  make  available  to  your  staff  the  working 
papers  of  our  committee  and  the  individual  members  thereof. 

With  the  introduction  of  tlie  i^resent  bill  in  January  of  this  year, 
and  indeed  ])rior  thereto,  the  Committee  on  the  Administration  of 
the  Criminal  Law  again  commenced  its  study  of  the  general  pro- 
visions thereof,  namely  parts  I  and  II.  The  repoi't  of  the  committee, 
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which  was  approved  by  the  Judicial  conference  and  forwarded  to 
this  committee  in  ^larch  of  this  year,  forms  the  basis  of  the  views 
and  recommendations  of  the  conference  upon  Avhich  I  sjiall  now 
comment.  It  represents  the  unanimous  recommendations  of  the  11 
experienced  district  and  appellate  judges  chosen  from  each  of  the  11 
circuits  comprising  the  Federal  system  and  is  the  product  of  their 
joint  efforts  covering  a  period  of  many  days  over  the  past  3  years  in 
a  line-by-line  analysis  of  parts  I  and  II. 

While  we  express  general  approval  of  the  format  of  S.  1  and  its 
five  parts,  my  present  testimony  will  be  directed  to  part  I,  and 
offenses  of  general  applicability  of  part  II,  with  some  comment  on 
the  other  parts  of  the  proposed  code  where  appropriate.  Our  specific 
comment  on  these  portions  of  the  bill  are  based  on  our  views  as  to 
the  effect  thereof  on  litigation,  its  impact  on  the  courts,  and  the 
fairness  of  the  procedures. 

On  matters  relating  to  construction,  section  112(a)  of  the  bill 
would  abrogate  the  rule  of  strict  construction.  It  thus  follows  the 
recommendation  of  the  Brown  commission.  However,  we  believe 
that  abrogation  of  the  rule  will  introduce  a  litigable  issue  at  the 
trial  and  appellate  levels  without  corresponding  benefits  to  the 
litigants.  The  few  cases  where  it  might  be  said  that  an  unduly  re- 
strictive vicAV  of  a  statute  resulted  in  acquittal  of  persons  who  were 
clearly  within  the  letter'  and  spirit  of  the  law  are  not  sufficient  to 
override  the  experience  we  have  had  with  the  present  rule. 

Furthermore,  we  are  of  the  opinion  that  introducing  the  words 
"fair  import  of  their  terms  to  effectuate  the  general  purpose  of  tliis 
title"  as  a  rule  of  construction  might  result  in  substantial  interpre- 
tive litigation,  in  an  undesirable  imprecision  in  draftng  criminal 
legislation,  and  in  unnecessary  constitutional   confrontations. 

We  endorse  the  present  bill  as  to  jurisdiction.  Although  Federal 
jurisdiction  would  be  expanded,  S.  1  has  the  least  expansion.  It 
would  also  amend  28  United  States  Code,  section  522,  by  I'equiring 
that  the  Attorney  General  submit  annual  reports  to  the  Congress 
setting  forth  the  number  of  prosecutions  commenced  in  the  preceding 
fiscal  year  under  each  section  of  title  18,  identifying  the  number  of 
such  prosecutions  commenced  under  each  jurisdictional  base  ap- 
plicable to  each  such  section. 

Under  the  bill,  efficient  administration  of  court  calendars  would  be. 
to  a  large  extent,  dependent  upon  a  wise  and  sensitive  exercise  of 
prosecutorial  discretion.  The  procedure  of  S.  1  is  designed  to  act  as 
a  restraint  on  the  exercise  of  concurrent  Federal  jurisdiction  and 
as  a  means  for  Congress  to  revievf  such  exercise. 

We  also  prefer  the  drafting  technicjue  of  the  present  bill.  Its 
approach  lists  in  the  jurisdictional  subsection  of  each  offense  all  of 
the  jurisdictional  bases  permitting  federal  prosecution  for  that 
offense.  It  is  also  provided  in  section  201(c)  that  the  "existence  of 
Federal  jurisdiction  is  not  an  element  of  the  offense."  Thus  the 
gravemen  of  the  crime  liecomes  more  intelligible  and  will  ease  the 
burden  of  trial  judges  in  chargiiig  juries. 

On  the  matter  of  culpable  states  of  mind,  'Chapter  3  of  the  bill 
is  designed  to  make  coherent  the  bewildering  variants  used  to  de- 
scribe  the  mental   element   of   an   offense.   It   wisely   abolishes   the 
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troublesome  degree  of  culpability  known  as  willfully  and  would 
limit  the  states  of  mind  to  intentional,  knovring,  reckless,  and 
negligent. 

We  endorse  this  approach.  However,  S.  1  goes  on  to  classify  the 
offense  elements  into:  (1)  conduct,  (2)  circumstances  surrounding 
the  conduct,  and  (3)  the  result  of  the  conduct,  and  then  defines  the 
state  of  mind  with  relation  to  each.  This  procedure  becomes  complex 
and  thus  causes  us  much  concern. 

We  believe  that  it  will  be  productive  of  unnecessary  litigation, 
that  it  will  confuse  judges  and  jnries,  and  that  it  may  cause  injustice. 
Acceptance  of  a  guilty  plea  under  rule  11,  F.R.Cr.P.  Avill  be  m.ore 
com,plex  and  may  well  be  confusing  to  even  bright  defendants  in 
understanding  the  differences  among  the  degrees  of  culpability  when 
related  to  the   offense   elements. 

This  observation  is  difficult  to  fully  understand  unless  one  has 
gone  through  the  day-to-day  experience  of  insuring  that  the  ac- 
cused fully  appreciates  the  consequences  of  his  guilty  ot-  nolo  con- 
tendere plea  before  such  plea  is  accepted,  and  particularly  wdien  we 
have  full  compliance  with  the  provisions  of  rule  11(f)  of  the  present 
bill  which  provides:  "That  notwithstanding  the  acceptance  of  a  plea 
of  guilty,  the  court  shall  not  enter  a  judgment  upon  a  plea  without 
making  such  inquiry  as  wall  satisf}'  it  that  there  is  factual  basis  for 
the  plea." 

Our  committee  has  devoted  a  substantial  amount  of  time  to 
definitions  which,  we  believe,  would  achieve  the  same  objectives  as 
S.  1  and  would  not  alter  the  substantive  sections  of  the  code  if 
adopted.  The  definitions  we  prefer  are :  A  person  engages  in  conduct : 

(1)  'knowingly'  if,  when  lie  engages  in  the  conduct,  he  does  so  voluntarily 
and  not  by  mistake,  accident,  or  other  innocent  reason;  (2)  'intentionally'  if, 
when  he  engages  in  the  conduct,  he  does  so  knowingly  and  with  the  purpose 
of  doing  that  which  the  law  prohibits  or  failing  to  do  that  which  the  law 
requires;  (3)  'recklessly'  if,  when  he  engages  in  conduct  with  respect  to  a 
material  element  of  an  offense,  he  disregards  a  risk  of  which  he  is  aware  that 
the  material  element  exists  or  will  result  from  his  conduct.  His  disregard 
of  that  risk  must  involve  a  gross  deviation  from  the  standard  of  care  that 
a  reasonable  person  would  observe  in  the  situation;  except  that  awareness 
of  the  risk  is  not  required  where  its  absence  is  due  to  voluntary  intoxication  ; 
(4)  'negligently'  if,  when  he  engages  in  conduct  with  respect  to  a  material 
element  of  an  offense,  he  fails  to  be  aware  of  a  risk  that  the  material  element 
exists  or  will  result  from  his  conduct.  His  failure  to  perceive  that  risk  must 
involve  a  gross  deviation  from  the  standard  of  care  that  a  reasonable  person 
would  observe  in  the  situation. 

Senator  Hruska.  Would  the  witness  suspend  for  just  2  or  three 
minutes  ^ 

Judge  ZiRroi.i.  Certainly. 

[A  brief  recess  was  taken.] 

Senator  Hruska.  Thank  you  for  your  patience.  You  may  proceed. 

Judge  ZiRPOLi.  Turning  to  bars  to  prosecution — chapter  5  is  S.  1 
concerned  with  bars  and  defenses.  The  bars  to  prosecution  are: 
(1)  time  limitations  and  (2)  immaturity. 

Section  511  on  time  limitations,  generally  retains  existing  law  as 
to  statutes  of  limitations.  It  simplifies  the  many  statutes  prescribing 
different  periods  for  commencement  of  prosecution  for  specific  cases 
to  three:  (1)  capital  offenses,  no  time  limitation:  (2)  felonies  and 
misdemeanors,  5  years;  and  (3)  infractions,  within  1  year. 
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Several   changes   in   existing   law   are   contained   in   section   511 : 

(1)  the  limitation  period  would  be  stayed  in  all  cases  by  the  filing  of 
a  complaint  as  well  as  by  the  filing  of  an  indictment  or  information; 

(2)  the  circumstances  under  which  a  prosecution  for  a  lesser  included 
offense  would  not  be  time  barj-ed  even  if  the  applicable  time  has 
expired  for  the  lesser  offense,  if  the  period  has  not  expired  for  the 
parent  offense;  and  (3)  existing  law  is  revised  regarding  the  suspen 
sion  of  the  running  of  the  statute  of  limitations  because  of  the 
concealment  or  absence  from  the  jurisdiction  of  the  alleged  perpe- 
trator of  the  offense. 

Our  comments  are  directed  to  the  problem  posed  by  the  second 
change ;  that  is,  the  lesser  included  offense  which  is  time  barred,  but 
time  has  not  run  out  on  the  parent  charge.  S.l  would  not  treat  the 
lesser  included  offense  as  time  barred  if  there  is,  at  the  close  of  the 
evidence  at  trail,  sufficient  evidence  to  sustain  a  conviction  of  the 
offense  charged. 

As  the  working  papers  of  the  National  Commission  on  Reform 
of  Federal  Criminal  Laws  points  out  on  page  297: 

It  is  clearly  established  in  most  states  and  in  the  District  of  Columbia  that 
one  cannot  be  convicted  of  an  offense  necessarily  included  in  the  one  charged 
if  the  included  offense  is  barred  by  the  statute  of  limitations  even  though 
the  charged  offense  is  not. 

"We  agree  with  existing  law.  The  rationale  for  a  lesser  point  of 
limitation  for  a  lesser  offense  applies  whether  it  is  the  offense 
charged  or  a  lesser  included  offense.  Furthermore,  to  hold  otherwise 
would  give  overzealous  prosecutors  the  opportunity  to  revise  time- 
barred  off'enses  by  overcharging. 

Section  512  which  treats  with  immaturity  prevents  prosecution 
other  than  for  murder  of  any  person  under  16  years  of  age.  How- 
ever, it  does  not  bar  a  juvenile  delinquency  proceeding  under  chapter 
26,  subchapter  A,  which  incorporates  the  provisions  of  Public  Law 
93-415  (1974). 

Now,  I  have  made  a  hasty  reading  of  both  of  those  provisions,  and 
it  appears  to  me  that  there  may  be  some  differences  that  will  require 
reconciliation.  I  would  suggest  that  they  be  reviewed  with  that  in 
mind.  We  express  our  concern  that  the  formulation  of  section  512 
does  not  treat  the  problem  of  persons  less  than  16  years  old  com- 
mitting minor  offenses  in  areas  under  the  exclusive  contral  of  the 
United  States.  We  believe  that  specific  authority  should  be  granted 
the  LTnited  States  magistrates  to  deal  with  such  cases.  A  clear 
illustration  would  be  a  juvenile  exceeding  the  speed  limit  on  a 
military  reservation. 

On  the  subject  of  defenses,  the  following  defenses  appear  in 
chapter  5,  section  521,  JNlistakes  of  Fact  or  Law;  section  522,  In- 
sanity; section  523,  Intoxication;  section  531,  Duress;  section  541, 
Exercise  of  Public  Authority;  section  542,  Protection  of  Persons; 
section  543,  Protection  of  Property;  section  551,  Unlawful  En- 
trapment; and  section  552,  Official  Misstatement  of  Law. 

We  believe  with  regard  to  all  these  defenses  that  codification  of 
them  is  not  desirable  or  necessary.  As  to  several  of  the  defenses, 
this  is  an  ambitious  attempt  to  codify  extensive  and  sophisticated 
decisional  law  which  has  emanated  essentially  from  State  courts — 
See  sections  551,  541,  542,  543.  We  deem  it  particularly  important 
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to  note  that  freezing  of  defenses  in  statutory  form  would  prevent 
the  continued  examination  and  analysis  on  a  case-by-case  basis  so 
important  in  finding  the  best  solution.  It  would  do  no  harm  to  the 
structure  of  the  code  to  omit  them  and  the  benefit  to  be  derived  by 
continued  testing  of  ideas  in  court  greatly  outweigh  enacting  them. 

In  addition  to  these  general  comments  on  defenses,  we  offer 
particular  comment  on  several  of  the  sections. 

As  to  section  522.  Insanity — as  I  have  just  stated,  we  do  not  believe 
that  defenses  should  be  codified.  However,  if  a  section  on  mental 
disease  or  defect  should  be  included,  we  favor  the  adoption  of 
the  National  Commission's  version  which  substantially  restates  tlie 
American  Law  Institute  formulation.  Section  522  provides  that  it 
is  a  defense  that  the  defendant  as  a  result  of  mental  disease  or  defect, 
lacked  the  state  of  mind  required  as  an  element  of  the  offense 
charged." 

This  has  been  characterized  as  doing  away  with  the  separate  in- 
sanity defense.  We  are  persuaded  to  recommend  against  this  section 
by  the  reasoning  of  the  National  Commission  which  rejected  it.  The 
Commission  stated  that: 

Any  effort  to  refer  the  mental  illness  issue  to  the  general  formulations  on 
culpability  could  lead  only  to  a  confusing  and  contradictory  judicial  interpre- 
tation of  the  culpability  requirements,  as  judges  were  forced,  without  legis- 
lative guidance,  to  develop  a  jurisprudence  relating  to  mental  illness  under 
the  rubies  of  'intent,'  'knowledge,'  and  'recklessness.' 

The  problem  would  be  exacerbated  by  the  proposed  complicated 
culpability  definitions.  We  are  further  persuaded  by  the  fact  that 
the  Federal  Courts  of  Appeal's  opinions  in  this  area  have  become 
more  uniform  by  adopting  the  ALI  formulation  with  some  varia- 
tions. See  Umted  States  v.  Braioner^  471  F.  2d  969  in  which  the 
opinions  of  the  various  circuits  are  surveyed  at  pages  979-981.  Ac- 
cordingly, we  recommend  that  the  problem  of  the  mentally  ill 
charged  with  crime  be  left  in  repose. 

In  sum,  section  522  would  freeze  the  insanity  defense  and  would 
not  permit  changing  concepts  and  knowledge  to  work  their  way 
into  the  law;  it  would  increase  litigation  and  confuse  juries.  We 
agree  with  the  need  of  an  alternative  verdict  of  not  guilty  by  reason 
of  insanity,  but  we  believe  that  such  a  verdict  should  be  incorporated 
in  the  Federal  Rules  of  Criminal  Procedure. 

We  also  wish  to  point  out  that  we  have  in  the  past  offered  proposed 
legislation  which  M^ould  revise  chapter  -313  of  title  IS,  United  States 
Code.  These  revisions  would,  among  other  things,  require  hearings, 
fully  comporting  with  due  process  standards  as  to  mental  compe- 
tency. Of  particular  interest  in  the  context  of  this  discussion,  the 
proposal  provides  for  civil  commitment  of  a  person  acquitted  after 
raising  the  defense  of  insanity  if  that  person  is  dangerous  to  him- 
self or  to  the  person  or  property  of  others.  We  firmly  believe  that 
legislation  to  revise  chapter  313  of  title  18  is  the  better  route  for 
the  Federal  effort. 

I  might  add  here  and  submit  a  copy  of  our  proposed  draft  of  the 
amendment  to  chapter  313.  I  do  so  because  it  provides  for  a  form  of 
civil  commitment  and  avoids  in  the  giving  of  the  third  plea,  the  plea 
of  not  guilty  by  reason  of  insanity. 
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Senator  Hruska.  May  the  Chair  suggest  that  when  it  is  procured 
that  that  will  be  inserted  in  the  hearing  record  at  this  point  ?  Would 
that  be  agreeable? 

Judge  ZiRPOLi.  Yes,  it  would. 

[The  material  referred  to  follows :] 

A  BILL  To  amend  Chapter  313  of  Title  18  of  the  United  States  Code. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the 
Federal  Act  for  the  Commitment  of  Incompetent  Persons. 

Chapter  313  of  Title  18  of  the  United  States  Code  is  amended  by  deleting 
Sections  4241  through  4243,  and  substituting  the  following: 

"CHAPTEB      313 — COMMITMENT,      TREATMENT     AND     DISCHARGE     OF     MENTALLY     IN- 
COMPETENT  PERSONS 

"Sec. 

"4230.  Definitions. 

"4231.  Designation  of  panel  of  qualified  psychiatrists. 

"4232.  Psychiatric  examinations  and  representation  by  counsel. 

"4233.  Determination  of  mental  competency  to  stand  trial. 

"4234.  Pretrial  commitment,  custody,  care,  report,  and  discharge. 

"4235.  Hearings  on  mental  competency  of  persons  committed  without  pretrial 

consideration  thereof. 

"4233.  Disposition  of  criminal  charges  on  legal  issues. 

"4237.  Persons  eligible  for  civil  commitment. 

"4238,  Commitment  of  persons  dangerous  to  person  or  property  of  others. 

"4239.  Periodic  review. 

"4240.  Motion  for  referral  for  examination. 

"4241.  Transfer  of  custody  of  previously  committed  persons. 

"4242.  Effective  date  of  Act. 

"§  4230.     Definitions 

"As  referred  to  in  this  Chapter: 

"(a)  'Court'  means  a  United  States  District  Court  organized  under  Chapter 
V,  Title  28  of  the  United  States  Code,  but  shall  not  include  the  Court  of  the 
District  of  Columbia  or  the  Territorial  Courts. 

"(b)  'Secretary'  means  Secretary  of  the  Department  of  Health,  Education 
and  Welfare. 

"(c)  'Panel'  shall  refer  to  the  panel  of  qualified  psychiatrists  created  pursu- 
ant to  Section  4231. 

"(d)  As  used  in  this  Chapter  'incompetent'  means  mentally  incompetent  to 
stand  trial.  An  accused  is  mentally  incompetent  to  stand  trial  if  he  is  unable 
to  understand  the  nature  and  consequences  of  the  proceedings  against  him  or 
to  properly  assist  in  his  own  defense. 

"(e)  As  used  in  this  Chapter  'competent'  means  mentally  competent  to 
stand  trial.  An  accused  is  mentally  competent  to  stand  trial  if,  regardless  of 
•whether  he  is  suffering  from  mental  illness,  he  is  able  to  understand  the 
nature  and  consequences  of  the  proceedings  against  him  and  properly  to 
assist  in  his  defense. 

"(f)  'Lack  of  criminal  responsibility'  means  lack  of  mental  capacity  to  com- 
mit the  offense  or  offenses  charged  as  determined  by  the  applicable  law  in 
the  federal  trial  jurisdiction  and  includes  any  defense  of  insanity  recognized 
in  such  federal  jurisdiction. 

^'§  4231.   Designation  of  a  panel  of  qualified  psychiatrists 

"The  district  court  for  each  judicial  district  shall  designate  a  panel  or  panels 
of  qualified  psychiatrists,  who  may  but  need  not  be  residents  of  the  district,  to 
•conduct  examinations  under  this  chapter.  In  accordance  with  local  rules  adopted 
for  this  purpose,  the  court  shall  examine  and  qualify  members  of  any  panel. 
Members  of  a  panel  shall  be  paid  for  their  services  in  the  manner  provided 
Tinder  the  Criminal  Justice  Act  of  1964,  unless  the  examination  is  ordered 
at  the  instance  of  the  Department  of  Justice,  in  which  case  they  shall  be  paid 
lor  their  services  by  the  Department  of  Justice, 
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•'§  4232.   Psychiatric  examinations 

"(a)  All  examinations  under  this  chapter  shall  be  conducted  as  expeditiously 
as  possible  and  with  as  minimal  a  restraint  upon  the  liberty  of  the  person 
to  be  examined  as  is  consistent  with  the  need  for  proper  examination,  except 
as  otherwise  provided  in  this  Act. 

"(b)  In  all  cases  in  which  examination  by  a  qualified  psychiatrist  is  re- 
quired by  this  chapter,  the  court  shall  refer  the  person  to  be  examined  to  a 
member  of  a  panel. 

"(c)  If  the  member  of  a  panel  to  whom  an  examination  was  assigned  demon- 
strates to  the  court  that  in  order  properly  to  complete  examination  of  a  per- 
son it  is  necessary  to  have  that  person  confined  in  a  hospital  or  other  medical 
facility,  or  if  the  court  should  determine  such  action  necessary,  the  court 
may  order  him  confined  in  such  hospital  or  facility.  For  these  purposes  hospital 
facilities,  including  but  not  limited  to  those  of  the  public  Health  Service,  the 
Veterans  Administration,  and  the  Department  of  Defense,  may  be  used. 

"(d)  The  accused  shall  be  represented  by  counsel  at  all  stages  of  court 
proceedings  pursuant  to  this  chapter. 

"(e)   If  the  court  appoints  counsel  or  a  psychiatrist  for  a  person  under  the 
provisions  of  this  chapter,  such  counsel  or  psychiatrist  shall  be  compensated 
from  appropriated  funds  for  the  reasonable  value  of  his  services  as  determined 
by  the  court. 
"§  4233.   Determination  of  mental  competency  to  stand  trial 

"(a)  Whenever  after  charge  by  either  complaint,  information  or  indictment, 
and  prior  to  either  the  imposition  of  sentence  or  the  revocation  of  probation, 
the  court  has  reasonable  cause  to  believe  an  accused  may  be  incompetent,  the 
court  shall  refer  the  accused  to  a  member  of  a  panel  of  qualified  psychiatrists 
for  examination  as  to  his  competency.  The  scope  of  an  examination  under 
this  section  shall  be  limited  to  the  mental  competency  of  the  accused  to  stand 
trial  or  proceed  with  a  hearing  on  revocation  of  probation.  The  report  of  this 
examination  shall  state  the  medical  and  other  data  upon  which  the  opinion 
of  the  member  of  a  panel  is  based,  which  shall  be  filed  with  the  court,  and 
copies  given  to  the  United  States  Attorney  and  to  the  accused  or  his  counsel 
as  soon  as  possible,  but  in  no  event  more  than  ten  days  after  entry  of  the 
order  for  examination  unless  otherwise  ordered  by  the  court. 

"(b)  After  the  receipt  of  the  report  of  a  member  of  the  panel  the  court 
shall  hold  a  hearing,  upon  due  notice,  at  which  the  report  and  all  other 
evidence  as  to  the  competency  of  the  accused  may  be  submitted  by  the  parties, 
provided,  however,  that  the  hearing  need  not  be  held  if  the  report  indicates  that 
the  accused  is  competent  and  if  the  accused,  in  open  court,  signs  a  written 
waiver.  The  accused  shall  have  the  right  to  testify,  confront  and  cross-examine 
adverse  witnesses,  present  evidence  and  subpoena  witnesses  in  his  own  behalf. 
On  the  basis  of  the  evidence  presented,  the  court  shall  make  a  finding  with 
respect  to  the  competency  of  the  accused. 

"(c)  No  statement  made  by  the  accused  in  the  course  of  any  examination 
or  hearing  into  his  competency  under  this  section  shall  be  admitted  in  evi- 
dence on  the  issues  of  guilt  or  criminal  responsibility  in  any  criminal  pro- 
ceedings. A  finding  by  the  court  that  the  accused  is  competent  shall  in  no  way 
prejudice  the  accused  in  a  plea  of  lack  of  criminal  responsibility  as  a  defense 
on  that  issue  nor  otherwise  be  brought  to  the  notice  of  the  jury. 
"§  4234.  Pretrial  commitment,  custody,  case,  report  and  discharge 

"(a)  Whenever  the  trial  court  shall  determine  that  an  accused  is  incompe- 
tent, it  may  commit  the  accused  to  the  custoday  of  the  Secretary  for  such 
care  and  treatment  as  is  deemed  appropriate  by  the  Secretary.  The  period  of 
commitment  under  this  section  shall  run  until  the  accused  is  determined 
by  the  court  to  be  competent,  or  until  the  charges  are  disposed  of  according 
to  law  or  until  the  accused  has  been  committed  to  the  custody  of  the  Secre- 
tary pursuant  to  Section  4238(f)  and  4239(d),  whichever  occurs  first.  Pro- 
vided, however,  the  Secretary  may  temporarily  release  the  accused  from  the 
institution  to  which  he  is  committed.  Notice  of  such  anticipated  release 
shall  be  sent  to  the  court  and  the  United  States  Attorney  of  the  district  in 
which  proceedings  under  Section  4233  were  held,  not  less  than  10  days  be- 
fore the  date  of  the  anticipated  release.  If  the  United  States  Attorney  objects 
to  such  release,  the  committing  court  shall  authorize  the  release  only  if  reason- 
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ably  satisfied  that  the  accused  will  not  flee  or  pose  a  danger  to  himself,  or 
to  any  other  person  or  to  the  property  of  others. 

"(b)  Whenever  the  accused  shall  recover  his  competency  or  not  later  than 
one  year  after  a  determination  that  the  accused  w-as  incompetent,  the  Sec- 
retary shall  petition  the  court  for  a  hearing  to  determine  the  present  com- 
petency of  the  accused.  A  report  on  the  competency  of  the  accused  shall  be 
attached  to  the  petition  of  the  Secretary.  If  the  report  indicates  that  the 
accused  remains  incompetent,  a  prognosis  regarding  the  likelihood  of  the 
accused  regaining  his  compentency  shall  be  included  in  the  report. 

"(c)  Upon  receipt  of  the  petition  the  court,  upon  due  notice,  shall  hold 
a  hearing  at  which  the  accused  may  testify,  confront  adverse-  vs'itnesses 
and  present  evidence  as  to  his  competency  and  prognosis.  The  court  shall 
make  findings  with  re.spect  to  the  competency  of  the  accused,  and.  if  the 
accused  is  foiuid  incompetent,  with  respect  to  whether  the  accused  is  likely 
to  regain  competency  within  a  reasonable  time.  If  the  court  finds  that  the 
accused  is  incompetent,  it  may  order  a  continuation  of  custody,  but  if  it  finds 
that  the  accused  is  compentent  it  shall  enter  an  order  to  that  effect  and 
cause  the  accused  to  be  released  from  the  custody  of  the  Secretary. 

"(d)  If  the  court  finds  that  the  accused  is  incompetent  and  is  not  likely 
to  regain  competency  within  a  reasonable  time,  it  may  order  the  pending 
charges  dismissed,  and  the  accused  shall  be  released  from  custody  at  the 
end  of  60  days,  unless  within  said  period  the  Secretary  shall  file  a  peti- 
tion pursuant  to  Section  4237(a).  Upon  commitment  of  a  person  under  Sec- 
tions 4237(a)   or  4238(f),  the  court  shall  dismiss  the  pending  charges. 

"(e)  The  court  may  grant  any  necessary  or  reasonable  continuance  of  the 
hearing  described  in  Subsection  (c)  for  good  caiise  shown  in  open  court,  the 
Government  and  the  accused  or  his  counsel  being  present. 

"§  4235.  Hearing  on  mental  competency  of  persons  committed  without  pretrial 
consideration  thereof. 
"Whenever  a  psychiatrist  and  at  least  one  other  physician  conclude  that 
there  is  probable  cause  to  believe  that  a  person  convicted  of  a  crime  against 
the  United  States  was  mentally  incompetent  at  the  time  of  his  trial,  and  the 
Attorney  General  concurs  (provided  the  issue  of  mental  competency  was  not 
raised  during  such  trial  and  either  a  hearing  held  and  a  determination  made 
or  a  written  waiver  signed  by  the  accused  as  provided  in  Section  4233(b) 
above),  the  medical  report  and  the  concurrence  of  the  Attorney  General  shall 
be  forwarded  to  the  court  in  which  the  person  was  convicted.  The  court  shall 
thereupon  hold  a  hearing  to  determine  the  mental  competency  of  the  ac- 
cused in  accordance  with  the  provisions  of  Section  4233(b)  above.  At  such 
hearing  such  documents  shall  be  prima  facie  evidence  of  the  facts  and  con- 
clusions certified  therein.  If  the  court  shall  find  that  the  accused  was  mentally 
incompetent  at  the  time  of  his  trial  the  court  shall  vacate  the  judgment  of 
conviction  and  grant  a  new  trial. 

"§  4236.  Disposition  of  criminal  charges  on  legal  issues 

"Nothing  contained  in  this  chapter  shall  preclude  the  court  at  any  time  from 
disposing,  upon  motion  of  the  accused  or  otherwise,  of  the  criminal  charges 
pending  against  the  accused  whenever  the  issue  of  fact  or  law  involved  can 
be  resolved,  regardless  of  the  mental  condition  of  the  accused.  Nothing  in  any 
such  motion,  proceeding  or  ruling  thereon  shall  be  used  against  the  accused 
in  any  subsequent  criminal  trial. 

"§  4237.  Persons  eligible  for  civil  commitment 

"(a)  When  any  person  who  is  in  the  custody  of  the  Secretary  pursuant  to 
Section  4234  has  been  determined  by  the  Secretary  to  be  unlikely  to  regain 
competency  within  a  reasonable  time  and  is  in  the  opinion  of  the  Secretary 
dangerous  to  himself  or  to  the  person  or  property  of  others,  the  Secretary 
shall  petition  the  court  for  an  order  of  civil  commitment. 

"(b)  When  any  person  charged  with  an  offense  against  the  United  States  is 
accused  after  raising  the  defense  of  lack  of  criminal  responsibility  at  the  time 
of  the  commission  of  the  act  or  acts  charged,  upon  motion  of  the  United 
States  Attorney  the  court  shall  order  such  person  delivered  to  the  Secretary 
who  shall  examine  such  person  to  determine  whether,  by  reason  of  mental 
disease  or  defect,  he  is  dangerous  to  himself  or  to  the  person  or  proeprty 
of  others.  The  delivery  of  such  person  to  the  Secretary  shall  be  made  by  the 
United  States  Marshal  on  court  order. 
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"(c)  The  Secretary,  upon  the  request  of  the  Attorney  General,  shall  ex- 
amine any  person  in  the  custody  of  the  Attorney  General  whose  sentence 
is  to  expire,  and  who,  in  the  opinion  of  the  Attorney  General,  may  be  danger- 
ous to  himself  or  to  the  person  or  property  of  others  by  reason  of  mental 
disease  or  defect.  Such  examination  shall  be  held  at  least  90  days  prior 
to  the  date  of  mandatory  release  of  the  person  and  at  such  other  times 
within  said  90-day  period  as  the  court  may  order. 

"(d)  A  person  examined  under  this  section  may  be  retained  in  custody 
pending  the  disposition  of  the  proceedings  under   Section  423S. 

"§  4238.  Commitment  of  persons  who  by  reason  of  mental  disease  or  defect  are 
dangerous  to  themselves  or  to  the  person  or  property  of  others 

"(a)  If  the  Secretary  petitions  the  court  as  provided  in  Section  4237(a), 
the  court  shall  give  notice  of  the  petition  to  the  person  and  his  counsel  and 
shall  appoint  a  guardian  ad  litem  for  said  person. 

"Proceedings  pursuant  to  Section  4237(a)  and  4237(b)  shall  be  conducted 
in  the  court  for  the  district  in  which  the  criminal  charges  were  brought.  If 
examination  is  conducted  pursuant  to  Section  4237(c)  such  proceedings  shall 
be  conducted  in  the  court  for  the  district  in  which  the  examination  is  held. 

"(b)  As  soon  as  is  practicable  after  notice  is  given,  the  court  shall  order 
a  further  examination  of  the  person.  If  the  person  is  unable  to  provide  his 
own  psj'chiatrist,  the  court  shall  appoint  a  psychiatrist  from  the  panel  to 
conduct  a  separate  examination.  The  report  of  examination  shall  be  sub- 
mitted to  the  court,  the  Secretary,  the  United  States  Attorney,  and  counsel 
for  the  person  not  later  than  fifteen  days  after  the  person  was  referred  for 
examination. 

"(c)  If  the  report  of  the  psychiatrist  appointed  or  employed  under  (b) 
above  states  that  the  person  is  not,  by  reason  of  mental  disease  or  defect, 
dangerous  to  himself  or  to  the  person  or  property  of  others,  the  court  may 
terminate  the  proceedings  and  dismiss  the  application. 

"(d)  If  the  proceedings  are  not  terminated  the  court  shall  fix  a  date  for 
hearing  which,  unless  otherwise  ordered  by  the  court,  shall  be  held  not 
more  than  30  days  from  the  filing  of  the  examination  report. 

"(e)  The  court  shall  give  notice  of  the  hearing  to  the  person,  his  counsel, 
his  guardian  ad  litem,  the  United  States  Attorney,  and  the  Secretary,  and 
afford  the  person  an  opportunity  to  testify,  present  evidence,  confront  and 
cross-examine  witness  and  subpoena  witnesses  in  his  own  behalf. 

"(f)  If,  after  hearing,  the  court  finds  that  the  person,  by  reason  of  mental 
disease  or  defect,  is  dangerous  to  himself  or  to  the  person  or  property  of 
others,  it  shall  order  the  person  committed  to  the  custody  of  the  Secretary 
for  care  and  treatment  for  the  period  set  forth  in  Subsection   (h)   below. 

"(g)  The  Secretary  or  his  representative  is  authorized  to  enter  into  con- 
tracts with  the  several  states  (including  political  subdivisions  thereof)  and 
private  agencies  imder  which  appropriate  institutions  and  other  facilities  of 
such  States  or  agencies  will  be  made  available,  on  a  reimbursable  basis,  for 
the  confinement,  hospitalization,  care,  and  treatment  of  persons  committed  to 
the  custody  of  the  Secretary  pursuant  to  this  chapter. 

"No  such  contract  shall  be  deemed  to  relieve  the  Secretary  of  his  obligation 
to  supervise  the  treatment  of  any  person  committed  under  this  Act  or  promptly 
to  ascertain  and  report  any  recovery  which  would  warrant  a  petition  to  the 
court  to  determine  present  competence. 

"(h)  The  commitment  made  pursuant  to  subsection  (f)  and  the  custody 
provided  under  subsection  (g)  shall  continue  only  during  such  time  as  the 
Secretary  is  not  able  to  have  the  person  civilly  committed  pursuant  to  State 
law  of  a  State.  For  puri^oses  herein  provided  the  Secretary  is  authorized 
and  empowered  to  apply  for  the  civil  commitment  pursuant  to  State  law  of 
persons  committed  to  his  custody  under  subdivisions   (f)   of  this  section. 

"§  4239.  Periodic  review 

"(a')  Whenever  the  Secretary  determines  that  a  person  committed  to  his 
custody  under  Section  4238 (f)  is  no  longer,  by  reason  of  mental  disease  or 
defect,  dangerous  to  himself  or  to  the  person  or  property  of  others,  the  Sec- 
retary shall  discharge  said  person  unconditionally. 

"(b)  The  Secretary  shall,  at  least  once  during  each  year  of  a  commitment 
made  pursuant  to  Section  4238(f)  and  (g),  file  a  report  with  the  court  for 
the  district  in  which  the  person  is  confined,  setting  forth  the  reasons  sup- 
54-398—75 10 
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porting  a  determination  that  the  person  continues  to  be,  by  reason  of  mental 
disease  or  defect,  dangerous  to  himself  or  to  the  person  or  property  of 
others.  The  court  shall  give  notice  of  this  report  to  the  person  and  his 
counsel  and  to  the  United  States  Attorney.  Such  notice  shall  set  forth  the 
right  of  the  person  to  petition  the  court  within  30  days  for  a  hearing  on 
the  need  for  continued  commitment. 

"(c)  Upon  petition  of  the  person,  the  court  for  the  district  in  which  the 
person  is  confled  shall,  upon  due  notice,  hold  a  hearing  within  30  days  to 
determine  if  the  person,  by  reason  of  mental  disease  or  defect,  is  dangerous 
to  himself  or  to  the  person  or  property  of  others.  The  person  shall  have  the 
opportunity  to  testify,  present  evidence,  and  cross-examine  witnesses. 

■'(d)  If,  after  hearing,  the  court  finds  that  the  person,  by  reason  of  mental 
disease  or  defect,  is  dangerous  to  himself  or  to  the  person  or  property  of 
others,  it  shall  order  the  continuation  of  the  commitment  of  the  person  to 
the  custody  of  the  Secretary  for  care  and  treatment  for  the  period  set  forth 
in  Section  4238(h) 

"§  4240.  Motion  for  referral  for  examination 

"(a)  Whenever  after  charge  either  by  complaint,  indictment  or  information, 
and  prior  to  verdict,  the  United  States  Attorney  demonstrates  to  the  court 
that  the  mental  condition  of  the  accused  at  the  time  of  the  alleged  criminal 
conduct  can  reasonably  be  expected  to  be  at  issue,  the  court  shall  cause  the 
accused  to  be  referred  to  a  member  of  the  panel  for  examination  as  to  his 
mental  condition  at  the  time  of  the  alleged  offense. 

"(b)  In  no  case  shall  an  examination  of  the  accused  under  this  Section 
and  an  examination  under  Section  42.33(a)  be  conducted  by  the  same  psychia- 
trist. 

"§  4241.  Transfer  of  custody  of  previously  committed  persons 

"All  persons  committed  to  the  custody  of  the  Attorney  General  under  the 
provisions  of  Sections  4246,  4247  and  4248  of  Title  18,  United  States  Code, 
prior  to  the  effective  date  of  this  Act  shall  be  subject  to  the  provisions  of 
this  Act  and  the  amendments  made  in  this  Act,  and  the  President  of  the 
United  States  is  authorized  and  empowered  by  executive  order  to  transfer  the 
custody  of  and  the  responsibility  for  the  care  and  treatment  of  such  persons 
so  committed  from  the  Attorney  General  to  the  Secretary. 

"§  4242.  Effective  date  of  Act 

"This  Act  and  the  amendments  made  by  this  Act  shall  take  effect  on  the 
one  himdred  and  eightieth  day  after  the  date  of  enactment  of  this  Act." 


JiidsfP  ZiKPOLi.  I  mio-ht  say  that  earlier  drafts  we  have  prepared 
were  referred  to  in  the  course  of  the  Brown  Commission  report  in 
the  working-  papers  thereof.  In  this  connection,  we  respectfully  invite 
the  committee's  attention  to  wliat  may  have  been  an  oversight  in 
section  8()11.  since  it  does  not  cover  the  situation  wliere  ihe  defendant 
comes  up  for  revocation  of  probation.  We  submit  that  tliis  could  be 
cured  by  inserting  the  words,  "or  revocation  of  probation"  after  the 
words,  "sentence  on"  in  line  3  of  the  section,  so  that  the  section 
would  read : 

Subsequent  to  the  commencement  of  a  prosecution  and  prior  to  the  imposi- 
tion of  sentence  on  or  revocation  of  probation  of  the  defendant,  the  defend- 
ant or  the  attorney  for  the  government  may  file  a  motion  for,  or  the  court 
upon  its  own  motion  may  order,  a  hearing  to  determine  the  mental  com- 
petency of  the  defendant. 

Section  551  would  codify  the  defense  of  entrapment.  The  defense 
of  entrapment  is  of  judicial  origin  and  from  the  times  of  its  be- 
ginning in  Sorrells  v.  United  StMes'^  (1932)  througli  Shsnnan  v. 
United  States^    (1958)    to   United  States  v.  Russell^    (1973),  has 

1  United  States  v.  Russell,  411  U.S.  423  (197.^). 
"•  Sherman  v.  United  States,  .356  U.S.  369  (19.58). 
^Sorrells  v.  United  States,  287  U.S.  435  (1932). 
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been  the  subject  of  sharply  divided  thought  as  to  its  nature.  This 
division  is  reflected  in  tlie  approaches  of  the  National  Commission 
and  S.  1.  The  minority  view  in  Sorrells,  Sherman,  and  Russell  that 
the  defense  must  be  predicated  on  the  nature  of  the  police  conduct 
is  reflected  in  the  National  Commission's  draft  while  S.  1  reflects 
the  majority  view  that  the  predisposition  of  the  defendant  is  the 
key  factor/ Yv^'e  adhere  to  our  generally  expressed  view  that  this 
defense  should  not  be  codified  because  of  the  intricacies  arising  in 
evolving  legal  concepts. 

Illustrative  of  such  intricacies  and  difficulties  that  this  evolving 
concept  presents  in  the  case  of  United  States  v.  Ho.mj)ton^  out  of 
the  eighth  circuit  in  which  the  Supreme  Court  granted  certiorari  on 
INIarch  31  of  this  year.  \\q  also  note  that  important  procedural  issues, 
such  as  the  type  of  proof  needed  to  raise  the  issue  of  entrapment, 
whether  the  defense  may  be  pleaded  inconsistently  and  the  kinds  of 
evidence  admissible  to  show  predisposition,  are  not  codified.  Accord- 
ingly, we  believe  that  this  defense  should  not  be  codified  at  this  time. 

On  the  subject  of  offenses  of  general  applicability,  we  endorse 
section  1001  on  criminal  attempt,  as  to  concept,  but  suggest  substitu- 
tion of  'intent  to  commit"  instead  of  "the  state  of  mind  required  for 
the  commission  of  a  cvime,"  and  "substantial  step"'  for  "amounts 
to  more  than  mere  preparation  for,  and  indicates  his  intent  to 
complete." 

Our  recommended  formulation  would  read: 

A  person  is  guilty  of  an  offense,  if  acting  with  intent  to  commit  a  crime, 
he  intentionally  engages  in  conduct,  which,  in  fact,  constitutes  a  substantial 
step  toward  commission  of  the  crime. 

We  believe  that  this  formulation  is  clearer  and  more  readily 
understood  by  a  jury  and  a  defendant  pleading  guilty,  and  we  also 
believe  that  it  narrows  the  breadth  of  the  provision. 

Section  1002  on  criminal  consj^iracy  occasions  two  comments. 
Under  present  law,  it  is  generally  held  that  acquittal  of  all  but  one 
of  the  conspirators  requires  acquittal  of  the  remaining  conspirator — 
Lubin  V.  United  States,  313  F.2d  419.  Section  1002  would  not 
mandate  such  a  result.  We  believe  the  concept  of  agreement  in  a 
conspiracy  militates  against  this  innovation. 

Also,  S.  1  requires  that  the  overt  act  requirement  be  met  by 
engages  in  any  conduct  with  intent  to  effect  any  objective  of  the 
agreement.  Present  law  states :  "do  any  act  to  efl'cct  the  object  of  the 
conspiracy."  Whether  any  change  in  result  was  intended  is  not 
clear.  In  any  event,  the  committee  believes  the  language  which  is 
well  understood  and  has  been  used  for  many  years  is  preferable. 

Section  1003  on  criminal  vSolicitation,  occasions  three  criticisms: 
(1)  No  need  for  a  general  provision  on  solicitation  has  been  demon- 
strated; (2)  the  provision  is  fraught  with  the  potential  for  abuse 
as  a  prosecutorial  tool;  and  (3)  the  substance  of  the  proposal 
is  already  substantially  covered  by  the  provisions  on  complicity, 
namely,  the  provision  covering  accomplices. 

In  all  three  sections,  an  affirmative  defense  of  renunciation  is 
permitted.  In  criminal  conspiracy  and  criminal  solicitation  the  de- 


144 

fonse  must  incliicle  the  prevention  of  the  crime  by  the  defendant. 
In  criminal  attemxpt  the  standard  is : 

The  defendant  avoided  the  commission  of  the  offense  attempted  by  abandon- 
ing his  criminal  effort,  and  if  mere  abandonment  was  insufficient  to  accomp- 
lish such  avoidance,  by  taking  affirmative  steps  vshich  prevented  the  commis- 
sion of  the  offense. 

We  conclude  that  the  defense  of  renunciation  is  thus  too  closely 
circumscribed.  For  the  defendant  to  prove  that  he  prevented  the 
commission  of  the  offense  would  render  this  defense  nugatory. 

Finally,  I  would  like  to  comment  generally  on  appellate  review 
of  sentences.  Section  3725  provides  for  appellate  review  of  felonies 
and  section  3726  is  concerned  with  capital  offenses. 

Both  the  defendant  and  the  prosecution  may  petition  the  court 
of  appeals  for  review  of  a  sentence  imposed  for  a  felony  under 
section  3725.  A  defendant  may  petition  for  review  of  a  sentence  if 
it  contains  either  a  fine  in  an  amount  exceeding  one-fifth  of  that 
authorized  by  section  2201(b)  or  imprisonment  for  a  term  exceeding 
one-fifth  of  that  authorized  under  section  2301(b).  The  government 
standard  for  petitioning  for  review  is  a  sentence  of  less  than  three- 
fifths  of  a  fine  authorized  under  section  2201(b),  or  imprisonment 
of  a  term  less  than  three-fifths  of  the  terni  authorized  bv  section 
2301(b).  If  the  court  of  appeals  grants  the  petition,  it  will  review 
the  entire  record  of  the  case  to  determine  whether  the  sentence  is 
clearly  unreasonable. 

Here  ae'ain.  I  should  like  to  specifically  point  to  section  3725  (b). 
It  provides:  "If  the  Court  of  Appeals  grants  the  petition,  it  shall 
review  the  entire  record  in  the  case,  including" — I  underscore  the 
words  "entire  record  in  the  case" — "including:  (1)  The  evidence 
submitted  during  the  trial ;  (2)  the  entire  presentence  report;  (3)  the 
information  submitted  during  the  sentencing  proceedings;  and  (4) 
the  findings  of  the  Court  under  section  2302(b)  if  the  defendant  was 
sentenced  as  a  dangerous  offender.*' 

Does  the  committee  actually  intend  that  on  review  of  sentence  the 
entire  record  including  a  transcript  of  all  the  evidence  received 
during  the  trial  shall  go  up  in  every  petition  for  review  of  a 
sentence?  This  would  be  an  expensive,  unnecessary,  and  intolerable 
burden  upon  the  trial  court,  the  court  reporters,  and  the  reviewing 
court,  and  would  result  in  interminable  delays,  particularly  if  the 
trial  were  one  of  long  duration  and  involved  many  defendants. 

As  you  know,  we  too,  have  long  been  considering  the  problem  of 
disparity  of  sentences.  In  1970,  the  judicial  conference  referred  to 
its  advisory  committee  on  criminal  rules  the  problem  of  the  form 
that  review  of  criminal  sentences  should  take.  In  response  to  that 
]-eferral,  an  amendment  to  Rule  35,  Federal  Eules  of  Criminal  Pro- 
cedure, was  drafted. 

This  amendment  basically  would  provide  for  sentence  review  by 
a  panel  of  district  judges.  You  will  recall  that  U.S.  Circuit  Judge 
J.  Edward  Lumbard,  Chairman  of  the  Advisory  Committee  on  the 
Criminal  Rules,  and  Judge  Walter  Hoffman,  appeared  before  the 
Subcommittee  on  Criminal  Laws  and  Procedures  on  April  16,  1973, 
and  pointed  out  the  reasons  for  favoring  the  rule  35  amendment 
approach. 
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Briefly  stated,  appellate  review  of  sentence  is  opposed  because  it 
would  create  congestion  in  the  courts  ot  appeal.  Furthermore,  circuit 
judges  hav^e  little  experience  in  sentencing  defendants.  On  the  other 
iiand,  the  proposed  rule  35  procedure  involves  the  least  expense  and 
a  more  expeditious  method  of  review.  We  adhere  to  these  views. 

I  should  also  point  out  the  method  of  determining  what  sentences 
may  be  reviewed  is  unduly  complex  and  arbitrary.  For  example,  a 
defendant  may  petition  for  revievr  if  he  is  sentenced  to  imprisonment 
for  a  term  in  excess  of  one-fifth  of  the  maximum  term  authorized  by 
section  2301  (b).  Thus,  for  a  class  E  felony,  would  be  a  sentence  in 
in  excess  of  one-fifth  of  3  years  or  three-fifths  of  a  year.  In  the  case 
of  class  A  felonies,  the  authorized  trem  of  imprisonment  is  the 
duration  of  the  defendant's  life  or  any  period  of  time.  The  criterion 
of  in  excess  of  one-fifth  appears  to  have  little  applicability  in  this 
case. 

Another  problem  should  bo  explored.  One  of  those  I  am  going  to 
advert  to  is  the  question  of  a  grand  jury  and  size  of  the  grand  jury 
and  the  additional  requirements  for  sessions  of  grand  jury  that  arise 
under  the  speedy  trial  bill.  We  feel  that  that  situation  could  well  be 
taken  care  of  in  rule  6(a)  and  by  changing  the  size  of  the  grand 
jury,  saying  preferably  not  less  than  0  or  more  than  15  or  the 
concurrence  of  two-thirds  rec[uired  foi'  return  of  indictment.  That 
is  an  additional  suggestion  of  an  area  that  might  be  explored. 

Other  problems  that  should  be  explored  and  analyzed  before  the 
Code  is  finally  enacted  and  for  which  we  Avould  hope  that  another 
hearijig  could  be  held  and  in  which  the  Judiciary  would  like  very 
much  to  participate,  relate  to  the  jury  instinictions  which  may  be 
mandatorily  required  under  the  act,  AVell  in  advance  of  the  effective 
date  of  the  act,  such  instructions  should  be  carefully  drafted  in 
precise  language  that  is  imdei-standable  to  a  lay  jury. 

Furthermore,  we  would  hope  that  the  eirective  date  of  tlie  Code 
could  be  3  years,  instead  of  one,  after  enactment,  in  order  to  re- 
educate the  judges  and  enable  the  conference  to  prepare  such 
patterned  jury  instructions  as  will  be  needed  to  meet  the  new  or 
changed  provisions  of  the  Code. 

In  conclusion,  may  I  respectfully  add  that  Avhile  acknowledging 
the  need  for  revision  of  the  federal  ci-iminal  law  and  applauding 
the  results  generally  contained  in  S.  1,  I  wouhl  be  doing  a  dissei'vice 
to  my  fellow  judges  if  I  did  not  disaffirm  any  implicit  or  explicit 
suggestion  that  criminal  justice  in  the  Federal  courts  has  suffered 
markedly  under  existing  statutes  and  procedures.  We  deem  it 
important  to  observe  that  the  Federal  courts,  on  all  levels,  have 
acquitted  themselves  with  distinction  in  meeting  the  problems  of 
increased  workload  and  responsibility. 

We  recognize  that  our  burdens  will  become  heavier  as  the  Speedy 
Trial  Act  of  1974  is  implemented  and  wdll  increase  when  S.  1  is 
enacted.  I  believe  that  Federal  judges  will  continue  to  meet  these 
new  challenges  with  the  dedication  and  learning  that  characterizes 
their  past  endeavors. 

Again,  I  wish  to  thank  the  chairman  for  the  privilege  afforded  me. 

I  might  also  add,  Mr.  Chairman,  that  I  should  like  to  thank  your 
chief  counsel.  Avho  very  courteously  called  me  in  San  Francisco  and 
advised  as  to  what  my  time  problems  would  be. 
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Senator  Hruska.  Thank  you  for  your  statement.  It  can  be 
promptly  and  accurately  reported  to  those  who  sent  you  here  that 
you  did  an  excellent  job. 

Judge  ZiRPOLi.  If  I  may  mention  one  more  thhig  if  I  may,  ]Mr. 
Chairman,  the  members  of  the  staff  of  the  Administrative  Office  who 
have  worked  with  the  judges  over  the  years  have  substantial  knowl- 
edge of  the  vieAvs  that  we  have  expressed  and  the  views  of  the 
conference  and  I  am  sure  they  would  be  delighted  to  offer  any 
assistance  that  you  may  request  of  them  at  any  time. 

Senator  Hruska.  We  will  be  calling  on  them.. 

J^.Ir.  Summitt,  do  you  have  any  questions? 

Mr.  Summitt.  No  questions. 

Senator  Hruska.  Mr.  Ilothstein. 

Mr.  KoTHSTETx.  Judge,  if  I  may  I  would  like  to  address  myself 
to  your  comments  on  the  definition  of  culpable  states  of  mind  and 
preliminarily  I  might  say  I  personally,  and  I  am  sure  the  rest  of 
us  here  feel  that  there  is  a  lot  for  us  to  think  about  and  work  on  in 
what  you  say. 

As  I  see  it  the  principal  difference  betw^een  your  definition  of 
culpable  state  of  mind  and  S.l's  definition  is  that  S.l  breaks  down 
the  components  of  a  crime  into  conduct,  results,  and  circumstances, 
and  recognizes  that  you  can  have  a  state  of  mind  with  respect  to 
each  of  those  three  things  that  is  different. 

For  example,  let  us  take  the  crime  of  taking  Government  property 
which  could  be  broken  down  into  three  elements :  the  taking :  the 
fact  that  the  property  is  not  yours;  and  the  fact  that  it  is  indeed 
Go"\'ernment  propertv. 

With  respect  to  each  of  those  elements  it  might  be  possible  to 
have  a  different  state  of  mind.  For  example,  it  might  be  required 
that  you  have  a  knowing  state  of  mind  about  the  taking,  i.e.,  that  you 
know  that  you  are  taking  and  a  know-ing  state  of  mind  that  the 
property  is  not  3^ours.  But  wnth  respect  to  the  element  that  it  is 
Government  property,  it  may  only  be  required  that  you  be  negligent, 
that  you  have  disregarded  certain  indicators  that  would  have  alerted 
a  reasonable  man  that  it  was  Government  property.  Or,  indeed,  the 
state  of  mind  with  respect  to  the  nature  of  the  property  might  be 
zero.  It  might  be  no  state  of  mind.  It 

Judge  ZiRPOLi.  Or  assaulting  a  Government  ofncer,  for  example, 
the  question  of  your  knowledge  that  he  was,  in  fact,  a  Government 
officer. 

Mr.  RoTiisTETN.  It  seems  to  me  that  S.  1.  in  line  with  the  ]\IodeI 
Penal  Code,  sets  out  that  it  may  be  required  that  you  have  a  different 
state  of  mind  as  to  each  of  the  elements.  It  seems  to  me  that  your 
set  of  definitions  does  not  cope  with  that  problem.  While  ther(>  are 
certain  problems  in  some  of  the  culpability  provisions  of  S.l,  I 
feel  your  definitions,  with  all  respect,  make  them  worse  rather  than 
better. 

I  recognize  that  your  fear  is  that  S.l".-'  dcflrations  will  not  be 
able  to  be  communicated  to  lay  people.  But  the  code,  since  it  is 
drafted  to  cover  thousands  of  cases,  it  cannot  always  be  in  terms 
that  lay  people  would  understand.  It  speaks  in  terms  that  judges  and 
lawyers  understand.  And  in  a  particular  case  it  seems  to  me  that 
the  judge  will  translate  into  simple  terms  of  S.l,  terms  that  have 
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to  cover  only  the  one  case  that  is  before  him  so  that  he  will  be  able 
to  do  it  in  simple  terms  ,where  S.l  has  to  cover  the  entire  spectrum. 

Judge  ZiRPOLi.  The  barrier  where  that  may  present  serious  prob- 
lems comes  in  the  course  of  the  instructing-  the  jury,  particularly 
where  the  nature  of  the  culpability  may  dilfer  with  relation  to  the 
elements.  Therefore,  you  have  to  cover  both  phases  in  your  instruc- 
tions to  the  jurv. 

We  are  not  too  greatly  concerned  in  the  sense  that  we  are  satisfied 
that  we  can  meet  that  situation.  It  is  not  that  we  cannot  meet  it.  We 
also  feel  that  the  four  definitions  that  we  have  given  you  would 
better  serve  that  purpose  ultimately  and  that  thej'  are  definitions  that 
have  past  accepted  meaning.  If  you  get  "Devitt  and  Blackmar,"  the 
form  book  on  the  instructions  to  the  jury,  you  will  find  they  are  all 
there.  Invariably,  judges  resort  to  them;  invariably,  counsel  present 
them  to  you. 

So  these  are  standards  that  we  have  applied  in  the  past  vrith  which 
we  are  familiar.  Sure,  we  can  reeducated  ourselves.  You  can  apply 
new  standards. 

Mr.  RoTHSTEix.  How  would  your  definition  apph',  if  I  may,  to 
this  case  of  taking  Government  property.  Suppose  you  wanted  to 
express  that  intention  was  required  as  to  the  taking;  and  that  as  to 
the  fact  that  the  property  is  not  yours  only  recklessness  is  required ; 
and  as  to  the  fact  that  it  is  Government  property,  negligence  is  all 
that  is  required.  Let  us  saj'  that  is  vrhat  you  wanted  to  define.  Could 
you  do  it  ? 

Judge  ZiRPOLi.  I  would  find  it  a  little  difficult  finding  in  the 
statute  there — how  negligence  would  enter  in  as  far  as  Government 
property  is  concerned. 

Mr.  RoTHSiTsix.  Knowing  with  respect  to  taking,  recklessness  with 
respect  to  the  fact  that  the  property  is  not  yours,  negilgence  with 
respect  to  the  fact  that  it  Government  property. 

I  do  not  think  your  terminology  gives  us  the  tools  to  define  it. 

Judge  ZiRPOLi.  You  are  saying  that  you  do  not  feel  that  the  defini- 
tions which  we  have  offered  you  would  meet  that  situation. 

Mr.  RoTHSTEix.  If  you  said  that  crime  was  knoAving  taking  of 
Government  propert3%  we  do  not  know  what  it  is  that  the  knowing 
refers  to — is  it  the  taking  or  that  the  property  is  not  yours  or  that 
it  is  Government  property?  You  see?  If  you  say  it  is  the  intentional 
taking  of  Government  property 

Judge  ZiRroLi.  I  would  not  have  any  difficulty  with  the  Irnowing 
taking  of  Government  property.  All  that  would  be  involved  is  the 
knowijig  taking. 

Mr.  RoTHSTETx.  Suppose  he  thought  it  was  his  own. 

Judge  ZiRPOT.i.  Then  it  is  not  a  knowing  taking. 

Mr.  RoTiisTEix.  But  he  took,  knowing  that  he  was  grasping 
property.  So  you  could  argue  that  it  is  a  knowing  taking.  With  re- 
spect to  the  fact  that  property  was  not  his  own,  he  has  a  different 
state  of  mijid. 

Judge  ZiRPOLi.  I  want  to  get  to  our  definition  of  knowing  here. 

Mr.  RoTiiSTEix.  It  says  knowing. 

Judge  ZiRPOLi.  If  when  he  engages  in  the  conduct,  he  docs  so 
voluntarily  and  not  by  mistake,  accident,  or  other  innocent  reason. 
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Mr.  RoTiiSTEix.  This  man  then  yrho  took  the  Government  property 
knowingly  doing  the  grasping  bnt  believing  that  it  was  his  own 
property,  he  meets  that  definition  of  "knowing." 

pTudge  ZiRPOLi.  He  meets  that  definition  because  he  is  either  taking 
it  by  mistake,  accident,  or  other  innocent  reason.  He  would  clearly 
meet  it. 

Mr.  RoTiiSTEix.  He  knows  his  conduct.  He  knows  he  is  grasping, 
taking.  But  he  does  not  know  that  it  is  someone  else's  property.  He 
does  not  know  it  is  Government  property. 

It  seems  to  me  that  we  have  to  break  it  down  into  the  act  of  taking 
and  the  fact  that  it  is  someone  else's  property. 

Mr.  ZiRroLi.  ]May  I  inquire  into  what  I'espeet  do  you  feel  that  the 
dchiiition  as  now  proposed  would  meet  that  situation? 

Mr.  RoTHSTEix.  Better  than  under  your  alternative  suggestion. 
Because  the  crime  would  be  defined  if  we  wanted  to  use  the  defini- 
tions of  S.  1.  To  define  a  crime  like  I  just  put  to  you  we  would  say 
v.'ith  respect  to  the  taking  it  must  be  knowing.  With  respect  to  the 
fact  that  it  is  someone  else's  property  it  nmst  be  knowing  or  reckless. 
And  with  respect  to  the  fact  that  it  is  Government  property  negligence 
would  be  enough.  We  would  either  say  it  in.  the  section  on  theft  of 
Government  property  or  a  general  principle  of  construction  set 
forth  in  the  beginning  would  supplj'  it. 

Judge  ZiRPOLi.  That  is  201,  is  it  not? 

Mr.  EoTiiSTEix.  301. 

Judge  ZiRPOLi.  301. 

yii:  RoTKSTEix.  I  think  this  is  the  problem.  It  has  always  been 
the  problem  in  criminal  statutes  that  the  drafters  of  S.  1  tried  to 
clear  up.  It  has  always  been  unclear  what  the  knowing  or  intention 
requirement  applies  to  in  criminal  law  to  this  date,  both  on  the 
State  and  Federal  level,  and  this  attempts  to  correct  that.  While  they 
have  not  been  completely  successful,  I  believe  your  definition  would 
worsen  the  situation,  with  all  due  respect. 

Judge  ZiRPOivi.  A  person's  state  of  mind  is  knowing  with  respect 
to  liis  conduct  if  he  is  aware  of  the  nature  of  his  conduct.  It  is  knowing 
with  respect  to  an  existing  circumstance  if  he  is  aware  or  believes 
that  the  circumstance  exists.  And  it  is  knowing  with  respect  to 
a  result  of  his  conduct  if  he  is  aware  or  believes  that  his  conduct  is 
substantially  certain  to  cause  the  results. 

So  that  the  word  "knowing"  under  the  definition,  as  you  have 
now  fixed  it.  would  cover  all  three  situations  presumably. 

]Mr.  RoTHS'iT.ix.  If  I  said  knowing  with  respect  to  the  result  and 
knowing — you  see.  the  statute  itself  specifies^ • 

Judge  ZiRPOLi.  I  can  only  otfer  one  present  suggestion  and  I  would 
say  this,  that  our  committee  will  meet  again  on  May  22,  and  I  liaA^e 
in  mind  your  observations  and  we  will  give  you  the  benefit  of  the 
consensus  of  the  views  of  the  committee  having  those  observations 
cleai'ly  in  mind. 

Mr.  RoTusTEix.  Thank  you. 

Senator  Hruska.  Tliank  you  again,  your  Honor.  We  are  glad  to 
have  had  you  here. 

The  committee  will  stand  in  recess  until  tomorrow  morning  at 
10  o'clock  in  this  same  room. 

[Whereupon,  at  3  :30  p.m.,  the  committee  adjourned,  to  reconvene 
on  Friday,  April  18, 107.").  at  10  a.m.] 
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FRIDAY,  APRIL  18,   1975 

U.S.  Senate, 
Subcommittee  on  Criminal  Laws  and  Procedures 

OF  the  Committee  of  the  Judiciary, 

Washmgton,  D.C. 

The  subcommittee  met.  pursuant  to  notice,  at  10:05  a.m..  in  room 
2228,  Dirkson  Senate  Office  Building,  Senator  John  ^IcClellan 
presiding. 

Present:  Serjators  McClellan  and  PIruska. 

Aso  present,  Paul  C.  Summitt,  chief  counsel;  Dennis  C.  Thelen, 
deputy  chief  counsel;  Paul  Rothstein,  minority  counsel;  and  ]Mabcl 
A.  Downey,  clerk. 

Senator  ]McCi.elean.  The  committee  will  proceed  with  its  hearing 
scheduled  for  this  morning. 

I  have  been  Avaiting  for  one  of  my  colleages,  anotlier  member  of 
the  committee  to  come.  I  think  he  is  on  his  way. 

The  first  witness  scheduled  for  today  is  Mr.  David  Fogel. 

Mr.  Fogel,  ]5lease  identify  yourself  for  the  record. 

]Mr.  FoGEE.  David  Fogel.  I  am  the  exective  director  of  the  Illinois 
Law  Enforcement  Commission. 

Senator  MoCiyELLAN.  You  have  a  pi-epared  statement  ? 

]\rr.  Fogel.  I  do. 

What  is  your  pleasure.  Senator?  Vrould  you  like  to  just  enter  it 
in  the  record  and  have  me  talk  about  the  highli.<;hts  of  it.  or  shall 
I  read  it? 

Senator  ]McClellax.  You  do  have  a  prepared  statement  ? 

]Mr.  Fogel.  I  submitted  it  earlier. 

Senator  McClellan.  You  are  willing  to  have  it  placed  in  the 
record  and  highlight  it  ? 

Mr.  Fogel.  Yes. 

Senator  McClellan.  Very  well,  so  ordered. 

You  may  proceed. 

[The  prepared  statement  of  ]Mr.  David  Fogel  follows :] 

TESTIMO^"Y  OF  David  Fogel,  Executive  Director,   Illixois  Law 
Enforcement  Commission 

The  Illinois  Justice  Model — A  Proposal 

INTKODUCTION 

Sentencing  tells  the  defendant  what  his  penalty  will  be  and  it  tells  the 
state  what  its  responsibilities  are  in  relation  to  the  defendant.  The  effects  of 
the  sentence  carry  over  heavily  into  the  correctional  system.  If  the  sentence 
is  seen  as  unjust  by  the  inmate,  his  entire  behavior  while  in  prison  will  be 
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colored  by  it.  If  the  sentence  is  seen  as  unworkable  by  the  correctional  per- 
sonnel, its  provisions  will  not  be  carried  out.  Any  serious  attempt  to  modernize 
corrections  must  begin  with  the  sentencing  structure. 

This  plan  is  designed  to  eliminate  the  worst  features  of  the  present  sen- 
tencing system.  It  is  built  around  three  general  principles.  First,  persons 
should  be  sent  to  prison  only  when  it  is  not  possible  to  provide  appropriate 
community  sanctions.  They  should  be  incarcerated  07ily  when  they  represent 
a  clear  and  present  danger  to  society  or  their  incarceration  is  necessary  to 
serve  some  legitimate  societal  interest.  Second,  the  sentence  should  be  fixed 
at  the  beginning  of  the  term  by  the  Judiciary.  A  convicted  person  should  not 
be  made  to  guess  what  his  actual  period  of  incarceration  will  be.  Third,  the 
disparities  which  now  exist  in  sentencing  should  be  narrowed.  Persons  who 
commit  the  same  offense  in  similar  circumstances  should  receive  the  same 
sentence,  permitting  only  slight  variations  in  mitigation  or  aggravation  for 
the  individual  characteristics  of  the  offender.  Unfortunately,  that  is  not  the 
case. 

CURKENT  JUSTICE  PROBLEMS 

Two  offenders  commit  similar  crimes — one  in  Chicago,  one  downstate.  The 
public  and  particularly  the  victims  expect  reasonpbly  similar  treatment,  but 
do  not  get  it.  In  one  case  we  see  a  400  day  wait  for  a  trial  and  the  offender 
sentenced  to  a  short  prison  term.  In  another,  the  case  may  be  disposed  of  in 
less  than  90  days  and  result  in  a  long  sentence.  In  neither  instance  can  we 
expect  the  .indge  to  have  received  detailed  information  regarding  the  nature 
of  the  offense  and  the  character  of  the  offender  before  imposing  sentence. 

Already  we  see  a  major  disparity  in  the  treatment  received  by  both  victim 
and  offender.  In  the  Chicago  case,  both  the  criminal  and  the  victim  have 
been  injiired  by  the  long  pre-trial  delay.  As  witnesses'  memories  fade  with 
the  passage  of  time,  guilty  defendants  may  go  free  entirely  or  else  take 
advantage  of  court  congestion  to  bargain  for  an  un.iustifiably  lenient  sentence. 
Equally  reprehensible,  those  unjustly  accused  may  languish  in  custody  for  many 
months  before  they  are  vindicated. 

In  our  example,  however,  both  offenders  were  convicted  of  felonies  and 
will  serve  time  in  the  State  Department  of  Corrections.  What  happens  when 
they  share  a  cell  at  Joliet  and  compare  notes?  We  think  it  obvious  that  their 
disparnte  treatment  in  the  courts,  especially  the  lack  of  sentencing  uniformity, 
will  breed  resentment  and  contribute  to  tension  and  violence  in  our  prisons. 

Both  offenders,  however,  know  that  the  story  is  not  yet  over.  The  wooing 
of  the  Parole  P.oard  by  conning  custody  and  treatment  staff  alike  is  the  final 
act  in  this  drama — and  in  some  ways  its  shabbiest  moment.  In  a  hurried  and 
iirivnte  meeting,  a  non-judioLil  board  renders  a  de  facto  sentencing  decision 
based  on  fi'agmentary  and  unreliable  data.  One  man  goes  free — nerhaps  the 
offender  with  the  longer  sentenc — and  the  other  remains  a  prisoner.  Fre- 
quently the  prisoner  with  the  shorter  sentence  does  a  larger  proportion  of  the 
.iudicially  determined  sentence  than  the  prisoner  with  a  longer  sentence.  The 
Parole  Board  has  become  more  influential  in  "sentencing"  by  setting  release 
dates  than  is  the  judiciary  in  imposing  a  particular  sentence  of  imprisonment. 
Neither  the  offenders  nor  the  staff  of  the  iirison  know  why  one  person  is 
paroled  and  the  other  kept.  Their  senses  of  justice — not  to  mention  logic — 
are  affronted  by  this  state  of  affairs. 

A  SOLUTION 

The  solution  we  propose  revolves  nround  making  the  adjudication  process 
fairer  and  speedier  and  the  post-adjudication  process  of  sentencing  and  prison 
release  compatible  with  the  rest  of  the  criminal  law.  To  be  compatible,  each 
of  these  elements  (i.e..  .sentencing,  prison  confinement,  release  processes)  must 
be  prncediiralhi  souvd.  pred.ictahle.  loriform.  and  rrvieimhle.  Because  tbp  rest 
of  criminal  law  considers  offenders  to  he  volitional,  correction?;  must  likewise 
cast  off  the  so  called  "medical  model"  and  insist  upon  responsible  behavior 
from  convicts  in  the  context  of  a  just  prison  stay.  Borrowing  from  the  work 
of  many  in  the  criminal  justice  system  who  share  our  concern  about  injustice, 
we  have  developed  the  model  based  upon  fairness. 

We  believe  our  proposed  solution  is  bolstered  by  the  empirical  finding  that 
bisrh  levels  of  administrative  discretion  for  correctional  oflicials  hive  not 
produced  either  law-abiding  offenders  inside  c>f  prison  or  law-abiding  ex- 
offenders  outside  prison,   and  seem  unlikely   to  do  so  in  the  future.   Instead 
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the  chief  effects  have  been  to  produce  longer  terms  of  imprisonment,  more 
volatile  relations  between  keeper  and  kept,  and  higher  costs  vi'ith  very  little 
in  the  way  of  positive  returns.  To  improve  this  situation,  we  must  reduce 
discretion  at  two  key  points — sentencing  and  paroling. 

We  propose  to  reduce  sentencing  discretion  by  instituting  a  "flat  time"  sen- 
tence system.  Although  a  term  of  imprisonment  would  not  be  mandated  for 
any  offense,  once  the  court  decided  such  a  disposition  was  appropriate,  for 
each  of  five  types  of  felonies  as  currently  classified  or  as  may  be  modified), 
a  flat  sentence  would  be  imposed  with  variations  of  a  year  or  more  in  aggrava- 
tion or  mitigation  as  indicated.  For  illustrative  purposes,  the  schedule  below 
could  be  utilized. 

Figure.  1. — Illustrative  purposes  only 

Crime  Circumstances  Punishment 

Class  2,  3,  or  4  felonies  and    Ist  offender;  and/or  little  or  no  victim  in-  Mandatory  supervision  under  the  bureau  of 

misdemeanors.                          jury;   and/or    little   evidence   indicating  community  safety. 
a  continuing  threat  to  the  community. 

Felony  crimes  of  murder  and    Reoeat  felon;  ami/or  significant  physical  Flat  sentences: 

class  1  through  4.                      injury  to  a   victim;  or  a  crime  which  Murder  =  25  years  ±5  or  life  or  dejth 

breaches  the  public  trust;  and/or  strong  Class  1=8  years  ±2. 

evidence  that  the  offender  is  a  continu-  Class  2  =  5  years  ±2. 

ing  threat  to  community  safety.  Class  3=3  years  it. 

Class  4  =  2  years  ±1. 

Felony  crimes  of  murder  and    Habitual  repeat  offendor  or  offender  pre-  Murder  =  life,  death  or  25  years  +5. 

class  1  through  4  felonies        senting  continuing   danger   of   physical  Class  1=  up  to  15  years +3. 

(special  enhanced  senten-        harm  to  community.  Class  2=  up  to  9  years  +2. 

ces).  Class  3  or  4=6  years -1-2. 

For  all  sentences  except  life,  statutory  good  time  is  earned  at  the  rate  of 
one  day  for  each  day  the  offender  serves  vvithout  a  serious  prison  infraction. 
Most  disciplinary  infractions  would  be  punishable  through  loss  of  good  time 
for  set  periods  of  up  to  30  days ;  but  for  violations  of  law — those  actions 
which  would  be  considei'ed  felonies  or  serious  misdemeanors  outside  of  prisons 
— a  new  indictment  will  be  sought  and,  if  the  offender  is  found  guilty,  a 
consecutive  sentence  will  be  set.  This  good  time  policy  will  make  prisons 
easier  to  manage  by  providing  a  tangible  and  immediate  reward  for  lawful 
behavior  and  clearly  defined,  stringent  sanctions  for  unlawful  behavior.  Good 
time  will  become  ''vested"  at  the  end  of  each  month ;  and  as  a  result,  a  new 
projected  release  date  can  be  calculated  each  month.  After  some  experience 
with  this  system,  it  should  be  possible  to  develop  a  computerized  population 
level  and  flow  model  which  will  markedly  improve  budget  forecasting  by 
reliably  predicting  population  levels  in  the  Illinois  Department  of  Corrections. 

We  further  propose  to  eliminate  both  the  paroling  function  and  the  post- 
relea.se  supei'vision  now  provided  by  parole  oflJicers.  With  a  flat  time  sentence 
structure  all  inmates  will  leave  the  system  by  completing  their  sentence  (minus 
good  time) — except  in  cases  involving  executive  clemency.  As  a  result  of 
rationalizing  the  process  of  imposing  sentence  the  need  for  paroling  discretion 
is  largely  eliminated. 

The  primary  reason  for  abolishing  post-release  parole  supervision  is  that 
it  is  a  demonstrable  failure  both  as  a  crime  prevention  strategy  and  as 
a  service  delivery  concept.  One  parole  agent  with  a  caseload  of  50  to  100 
offenders  scattered  across  a  sizeable  geographic  area  cannot  prevent  (and 
has  not  prevented)  crime.  Which  man  should  he  "supervise"  at  any  moment 
in  time?  How  can  he,  a  9-to-5  worker,  be  expected  to  supervise  parollees  ex- 
pected to  be  in  .school  or  at  work  during  the  same  hours?  Perhaps  most  im- 
portantly, how  can  he  supervise  (under  threat  of  reincarceration)  one  mo- 
ment and  counsel  an  offender  the  next?  The  degree  of  role  conflict  generated 
by  these  two  tasks  makes  it  remarkable  that  parole  has  survived  as  a  struc- 
ture for  so  long.  In  Chicago  our  parole  oflicers  are  armed  with  Freud  in 
one  hand  and  a  .38  in  the  other.  We  believe  that  limited  correctional  resources 
are  best  employed  by  restricting  them  to  "service  delivery"  functions  on 
behalf  of  willing  ex-offenders  and  leaving  supervisory  or  disciplinary  activ- 
ities to  duly  constituted  law  enforcement  authorities. 

Our  proposed  system  offers  the  offender  a  set  date  for  release  from  "day 
one"  of  his  incarceration.  He  knows  that  he  can  halve  his  sentence  by  good 
behavior  .  .  .  giving  him  a  high  stake  in  law-abiding  conduct.  He  can  partici- 
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pjite  in  education,  training  and  otlier  service  if  he  cliooses  to — but  bis  release 
date  will  not  vary  in  either  case.  Similarly,  after  release  be  is  considered  a 
free  man — be  may  choose  to  go  it  alone,  or  else  avail  himself  of  a  wide  range 
of  services.  In  short,  the  proposed  system  is  impartial,  non-discretionary,  defi- 
nite, and  volitional. 

PROPOSED  CHANGES 

Several  new  structures  are  required  to  make  this  system  work.  First,  the 
system  must  have  the  capacity  to  process  each  defendant's  case  fairly  and 
expeditiously  from  the  time  of  initial  contact  through  adjudication  of  guilt 
or  innocence.  Consistent  with  the  presumption  of  innocence,  release-on-recog- 
nizance  and  low-money-bail  programs  will  be  instituted  and  made  available 
in  all  appropriate  cases.  Pre-trial  diversion  or  pre-trial  release  programs  also 
will  be  developed  for  those  eligible  defendants  desirous  of  participating  in 
them,  thus  maximizing  their  rehabilitative  opportunities. 

Those  who  flaunt  the  system  and  commit  additional  crimes  while  on  re- 
lease will  be  subject  to  bail  revocation  and  more  severe  sentences  upon  con- 
viction. To  expedite  the  processing  of  criminal  eases,  we  propose  eliminating 
the  necessity  for  proceeding  by  indictment  in  felony  cases  and  shortening 
the  statutory  case-processing  time  from  120  to  60  days.  Adoption  of  those 
proposals  will  assure  that  defendants  accused  of  more  serious  crimes  will  be 
brought  to  trial  far  more  quickly  than  currently  is  the  practice.  Swift 
adjudications,  followed  by  fair  punishments,  will  become  the  rule  rather  than 
the  exception. 

Second,  quality  community  correctional  services  mxist  be  made  available. 
In  the  short  run,  reassignment  of  current  parole  workers  to  this  task  will 
create  the  backbone  of  that  system.  We  anticipate,  however,  that  as  the  fre- 
quency and  quality  of  pre-sentence  investigations  increase,  a  steady  growth 
in  the  number  of  persons  seen  as  possibly  benefitting  from  such  non-custodial 
dispositions  will  occur.  Conversely,  once  community  correctional  programs  are 
established  and  operational,  an  increasing  number  of  marginal  cases  will 
be  referred  to  them.  Judges,  however,  will  be  justifiably  reluctant  to  impose 
a  sentence  of  "probation"  (termed  "mandatory  supervision"  under  our  pro- 
posal) in  such  cases  unless  assured  that  adequate  programming  is  avail- 
able. We  see  a  need  for  additional  personnel  and  a  considerable  amount 
of  program  development  and  training  before  this  part  of  the  system  really 
works.  We  are  prepared  to  make  that  investment  in  Illinois. 

Third,  the  entire  sentencing  process  must  be  made  more  rational,  more 
visible  and  more  reviewable.  In  addition  to  the  determinate  sentencing  struc- 
ture already  discussed,  we  propose  to  set  forth  definite  criteria  to  guide  the 
court  in  deciding  whether  or  not  to  impose  a  term  of  imprisonment  of  an 
offender.  To  insure  that  the  courts  are  able  to  secure  the  requisite  informa- 
tion about  each  offender  and  the  various  feasible  sentencing  alternatives 
necessary  to  such  decisions,  we  recommend  the  creation  of  circuit-wide  court 
services  departments,  comprised  of  current  probation  officers,  to  provide  the 
court  with  such  information.  To  guarantee  that  such  recommendations  are 
given  due  consideration,  pre-sentence  investigations  will  be  mandatory  in  all 
felony  cases  and  in  all  instances  where  the  court  imposed  a  sentence  of  im- 
prisonment in  excess  of  90  days. 

While  we  believe  that  these  measures  will  greatly  rationalize  and  strengthen 
the  sentencing  process,  we  also  propose  that  the  sentencing  determinations  of 
the  trial  courts  be  subject  to  a  close  scrutiny  on  appeal.  Aside  from  questions 
of  legality,  all  sentences  imposed  will  be  reviewable  to  see  if  they  are : 

(1)  Commensurate  with  the  offense  committed  as  aggravated  or  mitigated 
in  the  particular  case ; 

(2)  Consistent  with  the  public  interest  and  safety  of  the  community  and 
most  likely  to  work  a  full  measure  of  justice  between  the  offender  and  his 
victim,  if  any ; 

(3)  Commensurate  with  the  sentence  imposed  on  other  offenders  for  similar 
offenses  committed  in  similar  circumstances. 

Either  the  defense  or  the  prosecution  may  question  the  propriety  of  the 
sentence  imposed  in  a  particular  case.  Upon  a  proper  showing  by  the  de- 
fendant, the  appellate  court  may  sentence  him  to  a  lesser  term  of  imprison- 
ment or  to  a  more  lenient-type  of  punishment :  and  upon  a  similar  showing  by 
the  State,  a  more  severe  sentence  can  be  imposed. 

In  summary,  our  sentencing  proposals  will  provide  the  courts  with  the  data 
necessary  to  make  informed,  intelligent  sentencing  decisions.  To  insure  that 
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proper  procedures  have  been  followed,  the  Appellate  Court  will  be  empowered 
to  equalize  sentences  across  circuits  by  ithr  affirming  them  or  by  modifying 
those  which  seem  clearly  out  of  line  with  normal  sentencing  practice.  Review 
will  occur  within  90  days  of  the  original  sentence.  Increased  rationality  and 
fairness  of  the  sentencing  process  will  reduce  the  sense  of  injustice  in  prison, 
thereby  making  it  a  safer  work  environment  for  guards  and  living  environ- 
ment for  prisoners. 

The  third  structural  change  required  is  the  abolition  of  parole,  both  as  a 
means  of  securing  release  prior  to  serving  a  full  term  in  custody  and  as  a 
status  after  release  from  custody.  Accumulation  of  good  time  at  the  "day 
for  a  day"  rate  discussed  above  will  become  the  only  method  of  early  release 
from  custody.  Although  rehabilitative  services  will  continue  to  be  made  avail- 
able on  a  voluntary  basis  both  inside  and  outside  of  prison,  they  will  be 
divorced  from  the  release  process. 

CONCLUSION 

The  shift  in  the  philosophy  and  organization  of  state  services  proposed  in 
this  progrim  is  designed  to  make  the  Illinois  correctional  system  more  just 
and  safe.  That  it  may  improve  the  quality  of  servic-es,  reduce  prison  tensions, 
make  possible  certain  long  range  economies  and  avoid  litigation  are  highly 
attractive  fringe  benefits,  but  not  the  raison  d'etre. 

All  current  participants  gain  by  the  proposed  vsystem : 

Victims  and  witnesses  see  cases  adjudicated  more  quickly  and  equitably. 

Otfenders  receive  a  uniform  reviewable  sentence. 

Law  enforcement  offl'^ials  need  for  fear  "soft  hearted"  judges  no^r  do  civil 
libertarians  need  fear  "hanging  judges"  (flat  sentences  narrow  judicial  discre- 
tion and  openness  and  reviewability  insure  that  that  which  remains  is  exer- 
cised soundly). 

fhmrds  are  given  a  more  "do-able"  job  in  atmosphere  in  which  offenders 
have  a  stake  in  maintaining  order. 

Profes'sionals  have  an  opportunity  to  service  only  those  offenders  who  really 
want  to  learn  and  change. 

APPENDIX  A 


Current  Proposed 


Prison  sentences Highly  variable— minimum  and  maximum    Reduced  iudicial  discretion— plus  20  nerceut 

represent  a  wide  range.  in  most  cases. 

Sentencing  review. Seldom  used— Used  only  in  cases  where    Routine,  automatic,  under  express  statutory 

sentences  are  so  unusual  as  to  pose  con-        standards  for  all  serious  cases 
stitutional  concerns. 

Plea  bargaining Great  abuse— No  standards,  no  visibility,    Use   limited,   because   of  mandatory   pre- 

no  reviewability.  sentence    investigation    and    record    of 

reasons  for  sentence. 
Parole  release Arbitrary,  a  cause  of  inmate  unrest. Abolished— All  offenders  released  at  maxi- 
mum minus  good  time. 

Good  time Too  little  to  control  behavior  of  offenders    Behavior    controllable    v;ithout    as    much 

without  guard  intervention  and/or  threat       physical   force— One   dav    "good   time" 
offeree.  awarded  for  each  lawfully  served  day  in 

prison,  vested  monthly. 
Services  to   inmates  (voca-    Inmate  service  use  is  distorted  by  their    Services  will  be  available  but  use  will  not 

tionai  academic,  etc.).  need  to  "con  the  board".  affect  release. 

Post-release   supervision    of    Parole   officers    ineffectively   supervise   a    Parole    is    abolished— Services    Clike    em- 
offenders,  large    number    of    parolees    v.hile    ex-        nioyment  assistance)  are  provided  by  a 
periencing  a  police/helper  role  conflict.  State-funded    agency    without   sanctions 

for  nonuse. 
Sentencing  alternatives Few,  except  for  drug/alcohol  abuses ..Many,    including   restitution,   periodic   im- 
prisonment, etc. 

Decision    to    incarcerate    as    Discretionary  and  seldom  reviewed Procedural    safeguards    Instituted;    review 

opposed   to    probation    or  facilitated. 

other  community-centered 

options. 

Costs High  for  little  apparent  return;  costs  will  go    Higher  at  least  for  the  next  3  to  5  years- 

up  even  further  as  populations  rise.  long-range  economy  possible,  however.    ' 

Guards Abused,  bottom  of  ladder By    decreasing    influence    of    counsellors 

social  workers,  over  decision  to  release' 
guard  status  and  safety  improved. 


I  am  pleased  to  support  the  passage  of  SB  1.  It  brings  together  some  of 
the  most  significant  research  findings  of  the  last  decade  in  the  form  of  legis- 
lation. I  wish  to  point  out  my  concurrence  with  SB  I's  provisions : 

(a)   The  requirement  for  mandatory  pre-sentence  reports   (§2002,  p.  182). 
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(b)  The  reviewability  (§2005,  p.  184)  of  sentences  by  motion  by  either  the 
defendant  or  the  State  (§§3725,  3726,  pp.  276-279). 

(c)  The  availability  of  probation  for  all  offenses  except  "Class  A"  (most 
serious)  felonies  and  the  criteria  for  the  imposition  of  such  a  sentence  in  the 
law  (§2101,  p.  185). 

(d)  Extended  terms  for  "dangerous  special  offenders"  and  the  criteria  for 
such  classifications  are  clearly  spelled  out  in  the  Bill  (§2302(b),  pp.  191- 
192).  I  am  asking  our  experts  to  review  this  section  in  particular  to  bring 
even  greater  clarity  to  our  working  drafts. 

(e)  While  SB  1  retains  parole  and  hence  indeterminancy  during  the  prison 
stay,  I  do  support  the  imposition  of  definite  prison  sentences  which  SB  1  re- 
quires. Our  program  calls  for  the  prisoner  to  work  his  way  out  a  definite 
term  by  good  behavior  while  SB  1  tries  to  engage  him  in  rehabilitative  pro- 
grams and  leaves  discretion  to  a  parole  board  to  determine  "progress".  We 
differ  a  bit  here  but  SB  1  does  establish  the  larger  principle  of  deterhiinato 
sentencing. 

(f)  Finally,  SB  1  is  responsive  to  one  of  the  most  perplexing  problems, 
namely  the  criteria  a  judge  must  use  in  deciding  whether  to  sentence  an 
offender  to  imprisonment.  The  development  of  such  standards  is  a  long- 
neglected  area  of  the  law.  V/e  are  considering  the  question  in  more  detail  that 
SB  1  appears  to  spell  out.  For  example,  we  are  drafting  specific  standards 
governing  imprisonment  for  offenders  in  the  area  of  oflScial  corruption,  official 
misconduct  and  major  white  collar  crimes. 

I  do  not  intend  invidious  comparisons  between  SB  1  and  the  Illinois  pro- 
gram. I  believe  SB  1  to  be  of  historical  dimension.  It  not  only  represents  the 
first  codification  of  the  Federal  criminal  law  since  the  birth  of  the  Republic 
but  also  provides  progressive  leadership  by  example  to  the  States  as  they 
rethink  their  penal  and  corrections  codes. 

Thank  you  for  this  invitation  to  comment  on  SB  1.  You  have  my  best  wishes 
for  speedy  enactment. 

Mr.  FoGEL.  The  preparod  statement  is  itself  a  siimmarv  of  a  mncli 
larger  statement  submitted  to  the  staff,  which  is  a  report  done  for 
the  Law  Enforcement  Assistance  Administration  on  the  subject  of 
reducin.ar  tensions  and  violence  in  prison,  a  study  done  last  summer 
at  the  Harvard  Law  School  where  I  was  in  residence  for  3  months. 

The  short  statement  just  entered  in  the  record,  which  I  will  high- 
light now,  is  reall}^  a  reduction  of  the  larger  study  into  legislation 
which  we  refer  to  as  the  Illinois  plan.  It  is  v>'Orking  its  way  slowly 
through  the  legislature. 

What  I  would  like  to  do,  if  I  may,  is  simply  tell  the  committee 
how  this  came  about  and  highlight  it. 

In  1971,  followine;  Attica,  the  directors  of  corrections  around  the 
countrv  were  brought  together  by  the  Department  of  Justice  in  San 
Francisco,  just  a  few  month  following  the  September  tragedy.  The 
fear  at  the  time  was  of  riot-contagion.  It  was  felt  if  we  got  together 
we  could  help  each  other.  It  was  not  a  very  helpful  session.  I  was  at 
that  time  director  of  corrections  for  the  State  of  !^[innestota.  Thei-e 
was  too  much  tension  in  the  air,  and  it  was  more  of  a  discussion  on 
suppression  then  it  was  on  prevention. 

In  1973  each  of  the  States  in  my  region  of  the  Law  Enforcement 
Assistance  Administration,  which  is  the  largest  one  in  the  countrv, 
the  regional  office  located  in  Illinois  but  it  includes  Indiana,  Michi- 
gan, Ohio,  Illinois,  Wisconsin,  and  Minnesota.  Each  one  of  those 
State  institutions  in  their  maximum  custody  institutions  experienced 
some  sort  of  riot,  disturbance,  hostage  taking,  et  cetera  from  May 
through  September  of  1973.  The  directors  of  corrections  for  those 
States  were  then  brought  together  in  1973.  This  time  the  State  plan- 
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ning  agenc}'  directors  of  LEAA,  my  counterparts,  were  brought  in 
witli  them/We  went  into  a  similar  kind  of  session,  minus  the  tension 
associated  with  the  one  in  1971.  It  was  much  more  of  a  deliberative 
session.  We  continued  for  6  months. 

Suppression  was  very  important,  but  it  was  handled  very  quickly 
because  we  discovered  that  we  had  been  doing  suppression  very  well 
for  a  few  hundred  years,  and  had  not  done  A'ery  well  on  prevention. 
We  now  devoted  a  lot  of  time  to  prevention.  I  had  earlier  written 
a  paper  called,  "The  Justice  Model  of  Corrections."  My  colleagues 
asked  me  if  I  would  take  time  out  to  elaborate  it,  catch  up  on  the 
evaluating  literature  and  the  most  current  studies  about  to  be  pub- 
lished. That  occasioned  my  stay  at  the  Harvard  Law  School. 

What  I  found  out  reviewing  some  of  the  literature  that  is  not  yet 
published  were  studies  like  Senator  Goodell's  Committee  for  the 
Study  of  Incarceration,  Kobeit  Martinson  of  New  York  City  Uni- 
versity, the  studies  in  England  and  many  others  that  liave  to  do 
with  rehabilitation  and  other  correctional  methods  used  over  the 
last  quarter  of  a  century  or  more. 

We  were  able  to  look  at  all  of  that,  the  case  law,  the  literature  on 
sentencing  and  other  new  findings,  and  try  to  pull  it  together  in  this 
report,  to  find  out  how  these  impinged  on  prison  life.  Vrhat  I  found 
out  was  that  there  are  two  real  key  issues — but  I  would  just  like  to  put 
on  the  record  a  few  of  the  peripheral  issues  and  then  settle  down  to 
the  two  central  ones. 

First  I  found  that  correctional  administrators  are  notoriously 
ahistorical.  They  do  not  know  Avhat  happened  before  they  took  the 
job,  let  alone  the  sweep  of  history — not  everybody,  of  course,  but 
the  largest  group,  as  I  reviewed '  about  a  hundred  years  of  their 
literature. 

The  field  now  is  pretty  much  demoralized.  It  has  been  insulated;  it 
has  been  isolated;  it  has  suffered  a  terrible  mix  of  low  visibility  and 
high  discretion.  Role  confusion  from  guards  to  parole  officers  is 
rampant.  In  Chicago  our  parole  officers  make  their  rounds  with 
Freud  in  one  hand  and  a  .38  in  the  other. 

The  field  has  bounced  back  and  forth  from  panacea  to  panacea. 
We  are  still  housed  in  the  most  destructive  architectural  arrange- 
ment, called  the  fortress  prison. 

Those  are  the  periphei'al  issues. 

The  two  key  things  I  find  that  cause  tensions  inside  of  prisons 
leading  to  riots  are  no  greater  mysteries  than  how  you  get  in  and 
how  you  get  out — sentencing  and  parole.  At  the  bottom  each  has  to 
be  tied  to  a  theory  or  philosophy  of  the  criminal  law,  which  I  am 
now,  at  least  in  my  own  mind,  sure  should  simplv  be  punishment — 
not  onerous  punishment,  but  simply  the  deprivation  of  liberty— the 
granting  of  all  rights  to  prisoners  are  consistent  with  operating 
maximum  custody  institutions.  The  key  issues  then  are  sentencing 
and  parole.  The  studies  show  that  discrepancies  abound,  that  there 
is  practically  no  review,  practically  no  case  law  on  sentencing. 

Judge  Frankol  of  the  Second  District  Federal  Court  in  New  York 
called  sentencing  the  most  lawless  part  of  our  system.  It  is  still 
draconian  in  length  in  Western  society. 

We  also  find  from  studies  that  there  has  been  erosion  of  judicial 
power  m  a  sentencing.  The  district  attorney  at  the  front  encl  of  the 
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system  does  more  sentencing  tlian  a  judge  through  plea  bargaining. 
The  parole  board  does  a  lot  more  sentencing  than  both  at  the  other 
end  of  the  system  bv  early  release.  Judges  try  to  second  guess  either 
liberal  parole  boards  by  doubling  minimums  or  second  guessing 
conservative  ones  by  halving  minimums.  But  inside  the  prison  you 
have  this  scene.  If 'you  come  from  Chicago,  it  is  very  hard  to  get 
into  a  State  prison 'in  Illinois.  You  really  have  to  go  out  of  your 
way.  You  have  to  overcome  a  lot  of  problems— gettmg  caught, 
getting  through  the  system,  spending  392  days  in  jail  awaiting  trial 
and  getting  sentenced  to  the  time  already  served.  When  you  go,  you 
reallv  need  to  go. 

In'  other  parts  of  the  State  you  stick  out  like  a  sore  tliumb.  But 
you  both  end  up  in  the  same  cell  comparing  notes.  That  is  where 
the  sense  of  injustice  and  the  tension  begins — when  they  talk_  of 
their  comparative  sentences.  If  that  is  the  first  question  that  arises 
wlien  you  are  inside,  the  second  one  has  to  be,  as  it  would  be  for 
all  of  us,  how  do  you  get  out.  You  learn  that  there  is  a  parole  board. 
Parole  boards,  as  you" know,  are  either  all  political  types  or  all  be- 
havioral science  types,  or  a  mix  of  the  two.  But  the  research  shows 
that  it  does  not  niake  much  difference.  Psychiatrists  can  not  predict 
better  than  police  chiefs.  Police  chiefs  do  not  do  much  worse  than 
psychiatrists.  When  you  take  a  man  in  Statesville,  San  Quentin  and 
try  to  predict  how  he  is  going  to  be  on  tlie  streets  of  Chicago  or 
San  Francisco,  the  research  findings  are  unfortunately  fairly  nega- 
tive :  we  do  not  predict  very  well. 

We  have  a  criminologist  in  Chicago  who  has  characterized  the 
whole  system  something  like  this:  parole,  that  is  the  process  of 
being  paroled  from  prison  has  transformed  our  prisons  into  great 
dram.a  centers  where  convicts  are  acting  and  parole  board  sit  as 
drama  critics  awarding  Emmys  or  parole.  But  they  pretend  to  be 
assessing  "clinical  progress." 

I  can  give  you  all  sorts  of  examples,  includinor  that  of  my  own 
experience,  of  how  parole  boards  in  one  case  Avill  want  you  to  go 
to  Alcoholics  Anonymous  meetings  to  demonstrate  progress,  another 
one  to  religious  meetings,  another  one  to  group  therapy  meetings.  In 
the  last  analysis  they  still  take  a  mix  of  years  and  public  safety  risk 
probability  when  they  are  going  to  give  parole. 

What  we  have  come  to  in  this  proposal  is  som.etliing  like  this. 
We  are  saying  that  a  tremendous  amount  of  the  discretion  has  to  be 
taken  out  of  the  system  at  eacli  of  the  levels.  We  have  to  reduce  our 
rhetoric,  our  claims,  and  narrow  our  purposes.  We  have  to  create 
high  degrees  of  certaintj^  for  everybody  in  the  system  and  give  up 
the  fruitless  search  for  a  unified  theory  of  crime  or  criminals  as  if 
they  were  diseases.  Criminal  law  should  simply  state  the  punishment 
for  illegal  behavior  and  prison  should  simply  be  the  deprivation  of 
liberty,  again  not  to  executed  retributivoly.  The  sentence  itself  has  to 
have  procedural  regularity  and  has  to  be  reviewable. 

Now  Ave  come  to  some  of  the  proposals.  We  have  come  up  with 
the  notion  of  returning  to  flat  time.  Illinois  has  four  classes  of 
felony  working  their  way  up  in  severity  from  class  four  to  one  in 
Illinois.  We  are  proposing  2-,  3-,  5-,  and  8-year  flat  time  terms  with 
about  20  percent  on  either  side  of  those  terms,  plus  or  minus,  in 
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aggravation  or  mitigation  of  the  offense.  Tlie  defendant  is  also  able 
to  liave  that  sentence  reviewed  quite  aside  from  the  other  questions 
of  merit,  90-day  turnaround  time  by  the_  Appellate  Court,  so  that 
case  law  begins  to  develop  around  the  notion  of  fairness. 

If  this  is  enacted  and  everybody  makes  out — everybody  does  a 
maximum  term  and  they  are  out — we  see  no  need  for  the  continuation 
of  a  parole  board  in  its  present  form,  except  for  clemency  and 
pai'don-type  hearings. 

Inside  the  prison,  what  we  see  happening  is  if  a  man  receives  a 
4:-year  sentence,  it  is  determinate;  it  is  flat.  YvTien  he  goes  to  prison 
the  warden  might  say  to  him,  "you  can  do  4  years  or  you  could  do  2. 
We  will  give  you  day-for-day  good  time.  For  every  day  that  you 
are  not  found  guilty  of  violating  some  prison  rule,  Ave  will  give  you 
a  day  off  your  sentence."  That  we  think  increases  the  prisoner's 
stake  in  lawful  behavior  inside  the  prison. 

We  do  not  go  with  the  old  ways  of  giving  good  time  credit,  where 
an  official  can  reach  back  and  take  away  time  already  earned.  AVe  call 
this  new  system  vested.  The  day  you  get  it  it  is  in  a  bank  and  cannot 
be  taken  away  from  j'ou.  There  are  some  infractions  that  do  not 
rise  to  the  importance  of  taking  away  good  time.  They  are  handled 
diffei-ently.  There  are  other  offenses  like  splitting  a  guard's  head 
open.  That  should  occasion  another  indictment  and  consecutive  a 
sentence.  But  following  explicated  rules  of  the  prison  that  state 
v;hat  the  penalties  are,  we  would  have  due  process  and  have  de- 
cisions of  an  internal  court  reviewable  by  the  warden  and  the  director 
of  corrections.  It  does  not  need  to  go  to  court  because  it  is  fully 
within  the  range,  the  number  of  years,  the  sentencing  judge  already 
ordered. 

We  also  call  for  a  number  of  other  programs  to  complete  what  we 
call  a  justice  model  of  corrections.  That  includes  an  ombudsman 
self -governance,  conflict  resolution  mechanisms,  access  to  the  courts, 
law  libraries,  extended  private  visitation,  family  visitation,  and  a 
number  of  other  things. 

Tlie  guts  of  the  program  I  would  say  is  flat-time  sentencing, 
reviewability,  a  new  vested  good-time  law,  and  specifically  in  Illinois 
this  all  has  to  be  supported  by  a  revamping  and  the  establisliment  of 
State-wide  probation  systems  so  that  judges  do  indeed  have  alterna- 
tives to  imprisonment. 

That  is  it  in  a  nutshell.  Senator. 

Senator  McClellan.  Is  it  possible  to  have  a  uniform  sentencing 
pi-ogram  throughout  the  Nation,  both  Federal  and  State? 

Mr.  FoGEL.  It  probably  is.  I  do  iiot  see  it  happening  in  this  century. 
It  is  an  interescting  thought;  I  would  say  it  is  possible,  and  would  be 
desirable.  The  politics  of  it  overAvhelm  'me. 

Senator  jMcClellax.  While  Ave  are  waiting  for  Senator  Hruska, 
does  staff'  have  any  questions? 

]Mr.  Setmmitt.  What  kind  of  limits  do  you  see  on  the  discretion 
of  the  various  persons  Avho  make  sentencing  decisions?  For  instance, 
I  notice  in  your  chart  you  break  it  doAvn  into  first  offender,  repeat 
offender,  and  then,  I  guess,  by  repeat,  repeat  offender.  The  discretion 
is  very  limited.  Is  that  a  limitation  on  the  iudo-e? 

Mr.  FoGEL.  Yes. 
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This  is  based  on  what  I  think  to  be  a  pretty  negative  experience 
with  permitting  very  large  areas  of  discretion.  I  applaud  what  yon 
have  in  S.  1  in  taking  out  a  determinate  number  of  years,  but  I  do 
believe  that  the  range  is  quite  high;  that  will  get  us  back  into  the 
old  problem  of  disparities  and  tension  mside  the  prison  itselt. 

Mr.  SuMMiTT.  What  crimes  do  you  see  as  being  m  class  1   or 

cj  ass  2  ?  Ill 

Mr.  FoGEL.  In  class  1,  we  would  have  arson,  rape,  armed  robbery, 

attempted  murder. 

Mr.  SuMMiTT.  Major  felonies? 

:Mr.  Fogel.  Top  felonies;  we  are  suggesting  the  top  iimitof  8  years, 
either  aggravated,  mitigated  or  reduced  by  good  time  mside.  We 
have  given  up  the  notion  of  showing  clinical  progress  and  working 
your  wav  out  that  way. 

Mr.  SiJMMiTT.  Eight  years  is  not  the  norm.  The  chart  gives  the 
impression  that  8  years 'is  the  norm,  and  that  it  would  be  plus  or 
minus  2  years,  based  upon  the  discretion  of  the  judge. 

Mr.  Fogel.  That  is  right,  and  that  is  further  reduced  by  good  time ; 
that  can  halve  whatever  time  the  judge  gives  you. 

We  think  that  then  increases  the  stake  in  lawful  behavior  on  the 
part  of  convicts. 

Mr.  Thelen.  The  period  of  time  that  you  allow  in  aggravation 
or  mitigation  seems  to  only  pertain  to  1  or  2  years  as  the  maximum 
for  your  chart. 

I  wonder,  when  you  are  dealing  with  a  Nation  composed  ot 
heterogeneous  communities— the  Nation  is  largely  heterogeneous, 
rather  than  homogeneous— on  a  national  level— that  a  limited  aggra- 
vation and  mitigation  span  would  be  appropriate. 

For  instance,"  certain  crimes  in  some  parts  of  the  country  are 
regarded  much  more  heinous  than  in  other  parts  of  the  country. 
And  we  had  a  brief  discussion  with  one  of  the  witnesses  yesterday 
on  this  point  that  will  pose  a  problem  Avhen  defendants  convicted 
of  the  same  crimes  arrive  in  the  same  institution  and  compare  notes, 
as  you  pointed  out.  But,  counterbalancing  tliat  is  the  situation  where 
the  communities  from  which  these  convicted  defendants  pome  must 
also  be  satisfied  with  regard  to  their  judgment  of  the  seriousness  of 
the  crime. 

Perhaps  on  a  national  level,  would  you  alloAv  a  greater  degree  of 
flexibility  in  sentencing  than  you  would  on  a  State  level,  say,  in 
Illinois? 

Mr.  Fogel.  I  personally  would  not.  And  I  will  tell  you  why  it  was 
narrowed.  Some  of  the  sentencing  studies  show  that  when  you  plead 
guilty  to  an  offense  you  get  x  number  of  years.  If  you  go  to  trial  for 
the  same  offense,  you  are  punished  severely  for  going  to  trial  by 
catching  a  prison  term  of  more  years.  That  is  why  we  have  limited 
this.  It  does  not  appear  appropriate  to  me  that  when  a  person 
exercises  his  right  to  go  to  trial  that  he  should  be  dealt  with  more 
punitively. 

I  am  not  sure  that  what  you  are  reflecting  is  accurate;  I  am  not 
sure  that  the  community  is  asking  for  these  things,  or  whether  it  is  that 
the  judge  feels  he  has  to  go  this  way.  The  evidence  that  is  in  is  not 
good.  It  does  not  meet — at  least  my  standards — of  a  sense  of  justice. 

Mr.  Thelen.  Would  you  have  any  studies  that  you  could  suggest 


159 

for  inclusion  in  the  record  showing  the  disparity  in  sentencing  be- 
tween guilty  plea  cases  and  cases  when  the  defendant  elects  to  go 

to  trial  ?  -r    1  •  1 

Mr.  FoGEL.  Probably  in  the  larger  report— the  400  pager.  I  think 
references  will  be  found  in  that. 

Mr.  Thelex.  Fine. 

Senator  ISIcClellax.  Senator  Hruska  ? 

Senator  Hruska.  Thank  you  for  your  statement,  Mr.  Fogel.  It  is 
going  to  be  of  great  value  to  the  committee  as  we  round  out  the 
foundations  for  our  executive  sessions  of  markup  on  this  bill. 

What  is  your  thinking  on  mandatory  sentences — not  generally  but 
selectively — imposed  either  by  congressional  act  or  by  a  State  legisla- 
ture in  the  event,  for  example,  of  committing  a  felony  or  attempting 
to  commit  a  felonj^  while  in  possession  of  a  firearm? 

Mr.  Fogel.  Simply  possession  of  a  firearm  ? 

Senator  Hruska.  Yes. 

We  have  had  such  a  measure  in  the  Congress,  and  it  was  approved 
in  the  Senate.  I  do  not  believe  it  was  acted  on  by  the  House.  My  State 
of  Nebraska  has  such  a  mandatory  sentence  in  such  an  instance,  and, 
as  it  is  very  short  and  to  the  point,  I  ask  that  it  be  inserted  in  the 
record  at  this  point. 

Senator  McClellan.  Very  well. 

[The  information  follows :] 

Revised  Statutes  of  Neebaska  :  1974  CuMtJLATivE  Supplement 

OFFENSES  AGAINST  PUBLIC  HEALTH  AND  SAFETY 

28-1011.21.  Firearms,  knife,  brass  or  iron  kniicliles ;  used  or  carried ;  com- 
mit felony ;  penalty.  Any  person  who  uses  a  firearm,  knife,  brass  or  iron 
knuckles,  or  any  other  dangerous  weapon  to  commit  any  felony  which  may 
be  prosecuted  in  a  court  of  this  state,  or  any  person  who  unlawfully  carries 
a  firearm,  knife,  brass  or  iron  knuckles,  or  any  other  dangerous  weapon  dur- 
ing the  commission  of  any  felony  which  may  be  prosecuted  in  a  court  of  this 
state,  shall  be  guilty  of  a  separate  and  distinct  felony  and  shall,  upon  con- 
viction thereof,  be  punished  by  confinement  in  the  Nebraska  Penal  and  Cor- 
rectional Complex  not  less  than  three  years  nor  more  than  ten  years,  and 
such  sentence  shall  be  consecutive  to  any  other  sentence  imposed  upon  him. 

Source :  Laws  1969,  c.  204,  §  1,  p.  808.  Effective  date  April  2,  1969. 


Senator  Hruska.  I  wonder  what  5'our  thinking  is  on  this  type  of 
mandatory  sentencing? 

]\[r.  Fogel.  Several  States  have  that,  but  I  think  they  run  into  all 
sorts  of  difficulties  because,  in  whose  hands  it  is,  how  it  got  there 
and  for  what  use. 

I  would  be  generally  opposed  to  a  mandatory  sentence  for  simply 
possession.  However,  if  you  look  at  the  person's  police  record  and 
he  has  been  in  the  habit,  two  or  three  times  carrying  a  gun,  or  reck- 
lessly even  the  first  time,  I  would  go  for  a  prison  sentence  there. 
There  are  other  areas  of  the  criminal  law  where  I  would  go  for  a 
mandatory  prison  sentence  as  well. 

Senator  Hruska.  That  could  be  spelled  out  in  the  statute,  could  it 
not?  The  first  time?  It  could  be  spelled  out  in  the  statute  that  some- 
one convicted  of  a  felony,  or  that  someone  who  is  now,  for  the 
second  time,  being  charged  with  possession  of  a  gun  while  in  an 
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attempt  to  commit  a  felon}-,  or  having  committed  it,  that  could  be 
spelled  out  in  the  statute.  It  is  not  a  matter  of  inflexibility. 

But  the  statute,  once  the  conditions  are  met,  would  require  the 
judge  to  impose  a  mandatory  penalty.  What  would  you  think  of  that 
sort  of  thing  ? 

Mr.  FoGEL.  As  you  say,  if  that  is  spelled  out  in  the  statute  and  not 
left  to  a  wide  degree  of  discretion,  then  I  would  be  in  favor  of  it. 

Senator  Hruska.  That  is  all  the  questions  I  have,  Mr.  Chairman. 

Senator  McClellax.  Thank  you  very  much. 

The  next  witness  is  Mr.  James  Q.  Wilson. 

Mr.  W^ilson,  would  you  please  identify  yourself  for  the  record, 
please. 

Mv.  Wilson.  My  name  is  James  Q.  Wilson.  I  am  a  professor  of 
government  at  Harvard  Universit3^  I  am  also  a  member  of  the  board 
of  directors  of  the  police  foundation  here  in  Washington,  and  I 
have  served  as  Chairman  of  the  W^hite  House  Task  Force  on  Crime 
under  President  Johnson,  a  similar  task  force  for  Vice  President 
Humphrey,  and  I  was  Chairman  under  President  Xixon  of  tlie 
National  Advisory  Council  for  Drug  Abuse  Prevention. 

Needless  to  say,  I  am  speaking  entirely  as  an  individual. 

Senator  McCijcllax.  Do  you  have  a  prepared  statement? 

jNIr.  Wilson.  No  sir,  I  do  not. 

Senator  McClellan.  Very  well,  you  may  proceed. 

STATEMENT  OE  PROE.  JAMES  Q.  WILSON,   SCHOOL  OE  GOVEEN- 
MENT,  HARVAED  UNIVEESITY 

Mr.  Wilson.  I  would  like  to  speak  to  two  questions  this  morning: 
lEi'irst,  to  the  philosophy  of  sentencing,  and  second,  to  what  implica- 
tions might  be  drawn  from  that  philosophy  that  might  be  applicable 
to  the  Federal  code  that  you  are  now  considering. 

I  believe  that  there  are  four  purposes  that  sentencing  perform 
or  serve :  Justice,   rehabilitation,   deterrence,   and  incapacitation. 

By  justice  I  mean  that  a  sentence  must  be  imposed  that  is  in  some 
measure  proportional  to  the  gravity  of  the  offense,  whether  or  not 
the  sentence  has  any  potential  for  deterrence  or  rehabilitation.  For 
example,  if  Ave  can  show  to  our  satisfaction  that  a  physician  had  it 
in  his  power  on  the  basis  of  1  week's  treatment  to  turn  a  convicted 
professional  murderer  into  a  law-abidino-  citizen,  I  do  not  think  we 
would  be  satisfied  with  sentencing  convicted  professional  murderers 
to  the  1-week  attention  hy  a  physician.  To  do  so  it  would  undermine 
the  moral  seriousness  of  the  crime  and  cast  doubt  on  the  values  of 
the  society  and  its  respect  for  human  life. 

No  more,  can  we  impose  sentences  if  it  can  be  shown  that  a  fine 
of  $1,000  would  prevent  a  professional  murderer  from  carrying  out 
his  contract.  Even  if  such  a  sentence  would  deter  murder,  it  would 
weaken  or  perhaps  destroA^  the  moral  sensibilities  of  men  and  women 
in  this  c-ountry  and  around  the  world  in  terms  of  how  they  regard 
human  life. 

Therefore,  one  purpose  of  sentencing  must  be,  independently  of 
others,  to  make  manifest  common  standards  of  justice.  To  be  sure 
these  standards  are  always  changing.  But  the  sentence  must  be  in 
some  degree,  proportional  to  the  moral  seriousness  of  the  crime. 
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Second,  rehabilitation.  Since  the  invention  of  the  penitentiary  m 
the  early  part  of  the  19th  century  and  certainly  continuing  in  an 
accelerated  way  since  the  passage  of  juvenile  court  laws  at  the 
beginning  of  this  century,  it  has  been  the  professed  purpose  of  the 
criminal  justice  system  to  rehabilitate  the  criminal. 

I  til  ink  v/e  can  now  say,  on  the  basis  of  well  over  200  scientific 
studies  and  efforts  here  and  abroad  to  achieve  rehabilitation,  that 
with  almost  no  exceptions,  none  has  worked.  It  makes  little  difference 
whether  we  sentence  criminals  to  maximum  security  or  minimum 
security  facilities,  to  individual  ps3'chotherapy  or  to  group  psycho- 
therapy, to  work  release  programs,  or  to  maximum  confinement 
programs.  These  things  may  be  desirable  in  and  of  themselves,  but 
as  far  as  vre  have  been  able  to  discover,  they  have  no  effect  on  the 
likelihood  of  the  person's  committing  a  crime. 

Of  course,  if  only  the  inefficacy  of  these  programs  were  at  issue, 
we  might  decide  to  continue  the  effort  to  rehabilitate  and  hope  for 
better  luck  next  time. 

Senator  ]\IcClellan.  Do  you  have  any  statistics  or  concrete  in- 
formation as  to  the  percentage  of  prisoners  that  can  be  said  to  be 
rehabilitated  by  reason  of  the  punishment  of  serving  time  in  prison? 

]Mr.  Wilson.  No,  sir.  I  believe  that  it  can  be  shown  that  a  certain 
proportion  of  convicted  offenders  will  spontaneously  despite  Avhat  we 
do  cease  committing  that  crime.  In  fact,  age  seems  to  be  the  most 
impoita^it  factor. 

Senator  McClellax.  Age  ? 

]Mr.  Wilson.  As  young  men  and  women  grow  older,  their  tendency 
to  commit  a  crime  is  reduced,  but  there  is  no  evidence,  after  many, 
many  efforts  by  people  who  have  wanted  to  find  evidence  that  what 
we  do  to  a  peison  affects  in  any  material  way  their  prospects  for 
rehabilitation.  T  think  we  have  to  concede  as  a  empirical  proposition, 
that  it  simply  does  not  work. 

Senator  ]\IcClellan.  If  our  objective  of  rehabilitation  is  un- 
achievable, as  is  3'our  view  from  past  experience,  then  Avhat  can 
be  the  purpose,  the  objective  of  society  and  government  inflicting 
punishment  on  one  who  commits  a  crime? 

]Mr.  Wilson.  That  is  a  subject  to  which  I  would  now  like  to  turn. 

Senator  McClellan.  All  right. 

yir.  Wilson.  Before  I  do,  let  me  simply  make  two  more  brief 
comments  on  rehabilitation.  As  I  said,  if  it  were  only  the  fact  that 
rehabilitation  did  not  work,  there  might  not  be  such  a  great  issue 
because  we  could  continue  to  try  harder.  But  rehabilitative  programs 
in  many  ways  have  two  other  very  undesirable  side  effects.  They  have 
been  alluded  to  by  Mr.  Fogel. 

One  is  a  profound  sense  of  injustice  created  by  the  prisoners  when 
they  realize  that  the  amount  of  time  they  serve  in  prison  is  based 
not  on  the  gravity  of  their  offense  or  on  their  prior  record  or  in  some 
cases  even  on  their  conduct  in  prison,  but  is  based  upon  the  judgment 
of  somebody — individuals,  politicians,  psychiatrists — as  to  whether 
or  not  they  are  ready  to  return  to  society.  This  means  that  two 
persons  Avho  have  committed  exactly  the  same  offense  under  the  exact 
same  circumstances  may  serve  very  different  lengths  of  time.  I  believe 
with  Mr.  Fogel  that  this  sense  of  injustice  contributes,  along  with 
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other  things,  to  many  of  the  tensions  and  some  of  the  disturbances 
that  we  have  had  in  our  penitentiaries. 

Furthermore,  rehabilitation  can  also  contribute  to  corruption  in 
prisons.  Rehabilitation  means  to  the  guards,  in  many  cases,  access  to 
desirable  facilities.  They  use  that  access  as  a  way  of  rewarding  and 
penalizing  prisoners,  so  that  if  you  get  along  with  the  guards  by 
whatever  means,  you  may  get  to  go  to  the  prison  library.  If  you  do 
not  go  along  with  the  guards,  you  do  not. 

This  affects  the  prisoners  as  well.  Some  of  the  older  convicts, 
trying  to  assert  their  authority  over  younger  convicts,  control  these 
same  privileges  in  the  same  way.  As  has  been  pointed  out,  in  the 
best  maximum  security  prisons,  this  leads  to  the  corruption  of  the 
rehabilitative  ideal. 

Let  me  turn  to  the  two  other  purposes  of  sentencing:  One  is 
deterrence  and  the  other  is  incapacitation. 

By  deterrence  I  mean  that  the  certainty  of  punishment  deters  at 
the  margin  a  would-be  criminal  from  committing  that  offense.  This  is 
a  very  difficult  question  to  settle  b}^  scientific  inquiry.  There  have  been 
perhaps  1  or  2  dozen  studies  that  have  tried  to  measure  the  relation- 
ship between  the  certainty  of  the  sentence  by  State  and  the  likelihood 
that  that  crime  rate  for  that  offense  would  go  up  or  down. 

These  studies  are,  in  individual  ways,  somewhat  unsatisfactory, 
but  interestingly  enough,  they  all  come  to  the  same  conclusion.  Who- 
ever has  done  them,  using  whatever  data,  has  found  that  there  is  a 
relationship  between  the  certainty  of  a  penalty  and  the  crime  rate, 
such  that  if  the  probability  of  imprisonment  goes  up  for,  let  us  say, 
robbery,  the  rate  of  robbery  the  following  year  goes  down. 

We  cannot  assert  that  as  a  matter  of  established  scientific  fact,  but 
we  can  say  that  all  the  evidence  with  which  social  scientists  are 
familiar  is  consistent  with  that  proposition.  Clearly,  of  course,  those 
who  are  convicted  and  sentenced  to  prison  have  not  been  deterred  by 
the  sentence.  Therefore,  for  them,  what  is  the  purpose  of  prison  ? 

I  believe  it  is  to  isolate  them  from  society,  to  incapacitate  thorn 
from  other  criminal  acts.  They  may  commit  crimes  on  fellow 
prisoners  and  that  is  a  serious  problem  of  prison  management,  but 
while  on  the  inside  they  cannot  commit  crimes  on  other  citizens  on 
the  outside. 

At  the  present  time,  we  do  not  use  our  prisons  very  successfully 
to  incapacitate  offenders.  That  is  evidenced  by  the  fact  that  in  most 
States,  even  for  the  most  serious  crimes  committed  by  repeat 
offenders,  only  a  minority,  in  many  cases  a  small  minority,  go  to 
prison  at  all. 

For  example,  Los  Angeles  County — if  you  have  been  convicted  of 
robbery  and  if  you  have  a  prior  record  of  having  been  convicted  of 
a  felon3^  the  odds  ai-e  2  to  1  that  you  will  not  go  to  prison.  If  the 
otrense  is  burglary,  and  you  have  been  convicted  of  that  and  have 
a  prior  conviction  for  a  felony,  the  odds  r.re  better  than  5  to  1  that 
you  will  not  go  to  prison. 

In  New  York  City,  I  believe  the  proportion  of  convicted  robbers 
that  go  to  prison  is  substantially  beloAv  20  percent.  This  means  a 
large  number  of  persons  are  free  to  commit  additional  acts  while  on 
the  outside  against  innocent  victims. 
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What  would  be  the  effect  of  having  more  certain  sentences,  even 
of  relativelv  short  duration,  for  those  who  have  been  convicted  of 
serious  crimes?  This  is  difficult  to  say.  I._  along-  with  others,  are 
working  on  some  mathematical  models,  tr,ying  to  estimate  what  the 
effect  would  be.  The  preliminary  results  are  clear.  The  effects  would 
be  very  large  indeed.  Depending  upon  certain  assumptions  that  you 
make  about  hovv-  many  robberies  the  average  robber  commits  and 
what  the  probability  of  catching  the  average  robber  might  be.  a 
mandatory  minimum  sentence  of  3  years  for  robbery  could  reduce  the 
rate  of  robbery  between  50  and  75  percent  in  some  jurisdictions.  _ 

It  seems  to  me  by  your  failure  to  look  at  the  deterrent  and  in- 
capacitative  consequences  of  prison,  we  have  allowed  the  quality  of 
our  prisons  to  deteriorate,  some  to  become  overcrowded,  all  to  be 
overage,  many  to  be  run  poorly.  By  having  emphasized  the  supposed 
rehabilitative  effects  of  prison,  we  have  allowed  ourselves  to  worry 
about  programs,  the  practical  effect  of  which  is  questionable  at  best, 
nonexistent  at  v/crst. 

The  bill  that  j'^ou  have  before  3'ou  I  am  not  familiar  with  in  great 
detail,  but  let  me  draw  some  inferences  which  I  think  are  important. 
The  first  is  this :  I  do  not  see  how  we  can  call  ourselves  a  government 
of  laws  and  of  men  if  we  have  on  the  books  statutes  that  saj^ 
for  a  class  C  felonj^,  a  Judge  may  sentence  a  person  to  prison  at  any 
time  from  0  to  15  years,  class  A  felony,  any  time  from  0  years  to  life. 
Enormous  discrepancies  will  result  in  the  application  of  that  law. 
I  think  this  can  already  be  shoAvn  by  the  result  of  similar  sentencing 
practices  being  followed  in  the  States  and  in  the  Federal  Government 
today. 

It  seems  to  me  that  for  the  more  serious  sentences,  we  should  have 
mandatory  minimum  penalties.  These  mandatory  minimums  may  not 
be  high.  In  fact,  I  do  not  think  they  should  be  high  for  the  following 
reason:  A  high  mandatory  minimum  will  not  be  imposed.  If  you 
deprive,  for  example,  a  citizen  of  his  driver's  license  for  2  years  as 
a  result  of  committing  a  traffic  infraction,  tlie  police  will  not  arrest. 
Prosecutors  will  not  prosecute.  Judges  Avill  not  convict.  Unless,  of 
course,  the  policeman  feels  ill-disposed  to  the  defendant,  the  pros- 
ecutor got  up  on  the  wrong  side  of  the  bed,  or  the  judge  is  in  a  bad 
mood.  As  a  result,  some  people  will  get  some  very  heavy  sentences; 
most  none  at  all. 

The  same  with  most  high  mandatory  minimums.  They  will  be 
avoided  by  reduced  charging,  by  failure  to  arrest,  and  the  like.  I 
am  much  more  concerned  at  having  a  high  level  of  certainty  that 
people  are  incapacitated  by  confinement  for  eA'en  a  brief  period  of 
time.  Of  course,  for  repeat  offenders  one  would  want  to  increase  the 
mandatory  minimum. 

I  am  not  arguing  that  every  offense  need  have  a  mandatory 
minimum,  but  only  for  the  more  serious  ones,  class  A,  E,  and  C 
felonies.  I  believe  there  are  strong  arguments  in  favor  of  it,  both  in 
order  to  increase  the  deterrent  power  of  the  criminal  law,  to  increase 
the  incapacitative  effect  of  prisons,  and  to  remove  the  great  injustices 
that  exist  through  the  vast  and  almost  u.nfettered  discretion  that 
judges  and  parole  boards  are  now  exercising. 

The  second  implication  I  draw  from  the  views  that  T  have  ex- 
pressed is  that  we  should  sharply  reduce  the  discretion  of  the  parole 
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authorities.  Parole  operates  under  conditions  of  low  visibility.  It  is 
often  not  subject  to  meaningful  review.  Under  the  present  draft 
criminal  code,  an  offender  is  eligible,  with  a  few  exceptions,  to 
parole  any  time  after  he  has  served  6  months,  and  he  is  eligible  each 
and  every  year  after  that  time. 
This  means  that  a  judge  can  choose  to  sentence  a  person  from 

0  to  30  years  for  a  class  B  felon3^  Once  he  is  sentenced,  a  i)arole 
board  can  choose  to  change  that  sentence  to  any  time  from  6  months 
to  30  years.  It  seems  to  me  that  this  is  analogous  to  authorizing  the 
Commissioner  of  the  Internal  Revenue  Service  to  sit  down  and  say 
that  if  you  liave  earned  $25,000  last  year,  your  tax  will  be  somewhere 
betAveen  0  and  50  percent,  depending  upon  his  assessment  of  your 
moral  character,  his  belief  that  you  will  continue  to  pay  taxes,  and 
the  mood  that  he  is  in.  If  the  taxpayer  appeals  that,  the  tax  court 
is  authorized  to  change  the  tax  rates  to  something  between  0  and 
50  percent. 

I  do  not  believe  we  would  vote  for  that,  and  I  would  think  that, 
although  the  situation  here  is  not  precisely  analogous,  that  we  should 
pause  and  consider  carefully  before  we  vote  for  a  similar  plan  for 
something  that  is  far  more  important  than  money,  mainly  the  life, 
prospects,  and  sense  of  justice  of  our  citizens. 

Finally,  I  would  deemphasize  the  rehabilitative  purpose  of  prisons. 

1  would  not  cease  the  effort  to  improve  the  life  of  convicts.  If  persons 
have  reading  disabilities.  I  would  seek  to  eliminate  them;  if  they 
have  medical  problems,  I  would  supply  medical  help;  if  they  lack 
job  skills,  I  would  supply  job  skills.  I  would  do  all  these  things 
because  it  is  right  to  provide  all  of  our  citizens  with  these  services, 
but  I  would  do  none  of  them  under  the  mistaken  belief  that  by  so 
doing  that  we  will  in  any  way  alter  the  inmate's  prospects  for  com- 
mitting or  not  committing  new  crimes  when  he  is  released. 

There  is  one  qualification  that  I  want  to  make  to  this — that  is 
how  we  manage  the  release  procedure.  It  seems  to  me  that  it  is 
e?:tremely  important  that  we  devote  a  lot  of  attention  and  resources 
to  easing  the  transition  between  prison  and  the  community''  to  make 
sure  that  we  do  everything  possible  to  help  a  person  find  a  job, 
relocate  in  his  community,  get  a  reasonable  start  on  a  new  life. 

We  cannot  be  optimistic  that  that  will  guarantee  that  he  will  go 
straight,  but  it  seems  to  me  that  he  faces  so  many  barriers  that  we 
must  do  everything  we  can  to  overcome  it.  That,  it  seems  to  me, 
rather  than  the  discussion  now  given  to  the  parole  system,  is  the 
proper  focus  for  many  of  the  eiforts  that  we  hope  the  Bureau  of 
Prisons  will  carry  out. 

Senator  McClellan.  Thank  you  very  much. 

I  wish  you  would  express  briefly  your  views  with  respect  to  the 
deterrent  aspect  of  sentencing.  Whether  sentencing  as  a  punishment 
for  a  felony  really  operates  as  a  deterrent  to  crime. 

Mr.  WiLSOx.  Sir,  I  believe  that  on  the  basis  of  the  studies  that  have 
been  done  so  far  by  a  great  variety  of  individuals  around  the  country 
that  the  more  certain  the  penalty,  the  less  the  likelihood  that  that 
crime  will  be  committed. 

This  is  not  to  say  that  you  can  eliminate  crime  by  having  highly 
certain  penalties.  Some  jDeople  commit  crimes  no  matter  what  the 
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penalty  may  be — a  deranged  person,  a  person  in  an  alcoholic  haze,  a 
passionate  lover  with  a  .Jun  in  his  or  her  hand.  Some  people  even 
commit  crimes  in  order  to  prove  that  they  are  tough  men  or  tough 
women.  But  at  the  margin  I  believe  there  is  a  substantial  deterrent 
effect.  I  think  we  see  it  m  our  everyday  lives. 

We  take  our  hands  off  hot  stoves  because  they  burn  us ;  we  consume 
less  gasoline  as  the  price  goes  up:  and  laws  against  jaywalking  and 
running  red  lights  are  scrupulously  observed  in  Los  Angeles  because 
the  poiicemen'enforce  those  laws — they  are  not  observed  at  all  in 
Boston  because  the  policemen  do  not  enforce  those  laws. 

I  think  that  although  it  is  not  a  scientific  certainty,  the  evidence 
is  consistent  with  the  fact  that  the  certainty  of  sentencing  does  have 
some  deterrent  effect. 

Senator  IMcClellax.  With  respect  to  the  death  penalty,  what  is 
your  view  with  regard  to  that — whether  or  not  that  serves  as  a  de- 
terrent to  the  commission  of  murder  or  capital  offenses? 

Mr.  WiLSOX.  Here  the  experts  are  in  disagreement.  Most  of  the 
studies  tend  to  show  that  for  the  crime  of  common  murder,  the 
everyday  garden  variety  murder — of  which  we  have  20,000  a  year 
in  this  country — the  death  penalty  as  administered  in  this  country 
does  not  have  a  discernable  deterrent  effect.  There  are  some  that 
believe  it  does. 

The  argument  is  now  being  fought  out  in  scientific  publications. 
Frankly  I  am  skeptical  that  the  death  penalty  would  have  a  deterrent 
effect  for  most  murderers,  because  most  murders  are  acts  of  passion 
that  begin  as  a  fight  and  end  up  as  murder  only  because  a  weapon 
happens  to  be  present  on  the  premises. 

Oil  the  other  hand,  there  is  good  reason  to  suppose — although  no 
evidence — that  the  death  penalty  might  be  a  deterrent  for  certain 
forms  of  heinous,  calculated  crimes  by  the  professional  killer,  the 
aircraft  hijcaker.  the  spy  or  saboteur.  T  do  not  think  we  will  ever 
be  able  to  answer  the  question  scientifically.  The  problem  of  the 
death  penalty  is  going  to  have  to  be  resolved  by  this  Congress  on 
essentially  moral  grounds. 

Does  the  Congress  believe  that  there  are  certain  offenses  so  heinous, 
so  destructive  of  life,  property  and  even  the  existence  of  the  country, 
that  death  is  really  the  only  suitable  penalty?  Or  is  the  opposite  the 
case  ? 

T  do  not  believe  that  you  will  be  able  to  resolve  this  question  on 
the  basis  of  scientific  evidence.  I  do  not  believe  that  you  will  be 
able  to  resolve  this  question  by  any  studies — that  I  know  of — as  to 
the  deterrent  effect  of  the  death  penalty. 

Senator  jSIcClellan.  Do  you  believe  that  one  can  commit  such  a 
heinous  crime  that  he  forfeits  his  right  to  live  in  a  law-and-order 
society  ? 

Mr.  WiLSOx.  Yes  sir. 

T  believe  there  are  certain  crimes  so  heinous  that  death  might  be 
an  appropriate  penalty.  If  someone,  in  full  possession  of  his  senses — 
not  mentally  deranged — blows  up  an  airline  in  flight  containing  100 
small  children  in  order  to  collect  the  insurance  on  one  of  them,  it 
seems  to  me  that  that  cuts  at  the  very  core  of  what  every  civilized 
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man  and  woman  must  believe  and  that  the  death  penalt}"  might  be 
appropriate. 

For  acts  of  espionage  and  sabotage  during  wartime 

Senator  IMcCleixan.  What  about  kidnaping  and  murder  for  the 
purpose  of  extortion  or  blackmail  ? 

Mr.  Wilson.  Senator,  it  is  not  a  hedge  on  my  part  when  I  say 
that  I  have  not  through  my  own  position  on  many  of  these  other 
cases — specifically  on  the  case  of  murder.  The  best  I  can  say  is  that 
at  one  extreme,  I  believe  that  there  are  crimes  so  heinous  that  death 
may  be  an  appropriate  penalty ;  at  the  other  extreme,  I  am  prepared 
to  say  that  the  average  murder  in  the  United  States  probably  is  not, 
by  its  nature  and  the  quality  of  the  act,  a  crime  sufficiently  heinous — • 
so  intended — such  that  murder  is  an  appropriate  penalty.  In  between, 
I  must  say  that  I  am  perplexed  and  still  thinking. 

Senator  McClellan.  Speaking  about  deterrents,  does  the  law 
itself  deter  crime,  or  is  it  the  enforcement  of  the  law  that  serves  as  a 
deterrent  ? 

Mr.  Wilson.  I  think  even  the  law  itself  has  some  deterrent  effect. 
I  believe  that  we  act  on  that  principle  everj^  time  that  we  pass  a 
civil  rights  act,  every  time  we  pass  a  statute  regarding  drug  abuse. 
We  are  saying  that  there  are  certain  things  that  we  believe  are 
wrong,  even  though  we  know  that  we  cannot  enforce  the  law  against 
those  things  very  frequently,  because  man}^  of  these  actions  occur 
invisibly. 

Yet,  I  believe  that  the  existence  of  the  law  does  have  some  effect 
in  educating  the  citizens  as  to  what  is  expected ;  it  enforces  familiar 
moral  judgments,  and  therefore,  has  a  deterrent  effect.  The  enforce- 
ment of  the  law  also  has  a  deterrent  effect. 

I  am  now  doing  some  research  in  which  I  believe  I  can  show — 
although  I  am  not  prepared  to  say  conclusively  I  can  show — that 
the  rate  at  which  the  police  arrest  persons 

Senator  JMcClellan.  Some  people  would  obey  the  law  simplv  out 
of  consciousness  that  it  is  right  to  do  so. 

]\Ir.  Wilson.  That  is  right. 

Senator  McClellan,  To  that  extent  that  would  serve  as  a 
deterrent. 

Mr.  Wilson.  Yes,  sir. 

Senator  McClellan.  Then  for  those  who  would  not  so  conform 
to  the  law  out  of  a  sense  of  duty  and  social  responsibilitj^  the  element 
of  punishment  and  certainty  of  punishment  would  be  necessary  to 
deter. 

Mr.  WisoN.  Yes,  sir.  It  would  be  necessarj^;  it  would  not  deter  all 
those  who  would  be  so  inclined.  For  some  we  may  have  to  assume  that 
incapacitating  them  in  prison  is  the  only  tiling  to  be  done. 

I  believe,  yes,  that  the  act  of  arrest,  the  act  of  conviction,  the  act 
of  punishment,  if  swiftly  and  fairly  done,  does  act  as  a  deterrent 
for  a  substantial  number  of  persons. 

Senator  McCleli^n.  It  is  pretty  clear  to  me  that  the  lack  of  en- 
forcement certainly  mitigates  against  the  effectiveness  of  the  law's 
deterrence. 

Mr.  Wilson.  I  aorree. 
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Senator  McClellan.  We  have  a  lot  of  proposals  today  for  a  gun 
control  law.  There  are  some  who  offer  variations  of  the  extent  that 
it  should  be  applied,  the  licensing  of  weapons  and  confiscation  and 
so  forth.  I  have  often  thought  that  most  States— and  perhaps  all- 
prohibit  the  carrving  of  concealed  weapons— deadly  weapons— if 
that  law  were  enforced,  it  seems  to  me  that  that  would  go_  a  long 
ways  toward  accomplishing  what _  those  who  want  to  prohibit  the 
ownership  of  arms  would  accomplish. 

The  trouble  with  so  many  guns  today  is  because  the  laAV  is  not 
enforced  with  respect  to  the  carrying  of  concealed  weapons. 

Mr.  WiLSOx.  That  is  quite  correct. 

Senator  McClellan.  I  wonder  if  we  cannot  enforce  the  present 
gun  laws,  hov\^  can  we  enforce  a  new  law  to  prohibit  the  possession 
of  weapons? 

:Mr.  Wilson.  I  agree  with  you  about  the  problems  that  have  arisen 
in  enforcing  state  laws  against  carrying  concealed  Aveapons.  It  is 
because  of  those  problems  that  my  State  of  ;Massachusetts  has  re- 
cently enacted  a  bill  providing 'mandatory  1-year  sentences  ^  for 
anyone  carrying  a  concealed  weapon,  or  anyone  having  in  their 
possession — even  in  their  home — an  unlicensed  weapon.  They  can 
certainly  possess  weapons,  providing  they  are  licensed,  but  they 
cannot  carry  them  concealed. 

There  have  already  been  arrests,  and  there  have  been  convictions. 
I  believe  that  one  of"  the  reasons  why  the  laws  have  proved  so  weak 
in  the  past  is  that  most  judges  are' unwilling  to  pass  sentence  for 
that  offense  alone,  and  they  are  unwilling  to  do  so  for  various 
reasons.  One  is  that  they  do  not  take  the  crime  seriously  in  some 
cases;  in  other  cases  they  believe  the  prisons  are  an  inappropriate 
place  to  put  persons  who  carry  weapons.  But  in  a  large  number  of 
cases,  the  way  the  police  learn  about  a  weapon  is  when  they  have 
arrected  a  person  on  a  charge  of  assault.  This  assault  is  usually 
against  a  friend  or  a  family  member  with  a  knife  or  gun.  The  police 
get  there  before  it  results  in  murder,  then  they  bring  the  parties 
before  the  judge.  By  this  time,  they  have  sobered  up,  they  have  made 
up,  and  the  wife  or  the  husband — whichever  is  the  victim,  real  or 
imagined — says,  I  do  not  want  to  bring  charges. 

So  that  assault  results  in  no  punishment.  The  existence  or  the 
use  of  that  weapon  results  in  no  punishment.  In  my  view,  and  I 
believe  that  there  is  ample  evidence  on  this,  is  that  the  casual  availa- 
bility of  a  weapon,  when  tempers  are  riding  liigh,  leads  to  many 
serious  assaults  and  murders.  And  I  believe  that  the  States — or  if 
not  the  States,  the  Federal  Government — should  move  in  the  direc- 
tion of  having  mandatory  minimum  sentences  for  people  arrested 
while  in  the  possession  of  a  concealed,  dangerous  weapon. 

And  I  believe  that  if  this  were  done,  that  this  would  have  some 
desirable  effect  on  reducing  the  amount  of  maiming  and  killing  that 
is  going  on. 

Mr.  TiiELEX.  Professor,  you  have  discussed  the  problem  of  discre- 
tion in  sentencing  and  what  you  believe  to  be  an  excess  of  judicial 
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discretion  in  this  area.  You  would  soh^e  that  problem  to  a  certain 
degree  by  mandatory  miiiimums. 

To  what  extent  do  you  allow  for  any  discretion  in  sentencing? 
Have  you  given  some  thought  to  that? 

Dr.  Fogel  testified  that  he  would  allow  the  court  to  vary  a  sentence 
by  up  to  1  or  2  years  depending  upon  the  agrravating  or  mitigating 
circumstances  in  a  case.  Do  you  concur  in  that  approach  ? 

IMr.  Wilson.  Yes,  I  do. 

Clearly  a  judge — or  a  judge  and  prosecutor  working  together  as 
in  practice — must  have  some  discretion,  because  a  person  stealing 
out  of  personal  want  may  be  different  from  a  person  stealing  out  of 
malicious  intent.  And  both  are  different  from  a  person  having  a  prior 
record  of  stealing.  The  circumstances  of  the  act  must  be  taken  into 
account. 

I  do  not  think  this  requires  a  great  deal  of  discretion.  Not  nearly 
as  much  as  is  embodied  in  this  legislation  or  as  most  laws  in  the 
States.  What  may  be  aggravating  or  mitigating  circumstances,  I  am 
not  prepared  to  say.  What  Mr.  Fogel  spoke  to  is,  on  the  face  of  it, 
a  reasonable  proposal. 

Mr.  Thelex.  You  Avould  allow,  for  example,  sentence  variation 
from  3  to  five  years — a  very  limited  amount? 

IMr.  Wilson.  Yes  sir. 

Tn  fact,  as  I  indicated,  on  a  more  common  offense  such  as  burglary 
or  theft  from  interstate  transportation,  or  the  other  major  common 
elements  that  involve  Federal  law  enforcement,  the  mandatory  mini- 
mums  mi2"ht  even  be  smaller  than  that  in  order  to  ensure  that  they 
are  imposed,  and  we  are  not  sentencing  people  faster  than  we  have 
adoquate  facilities  to  house  them. 

Around  that  minimum,  I  would  allow  a  rather  constrictive  range. 
But  some  range,  yes. 

Mr.  Thelen.  What  about  the  elimination  of  parole?  Dr.  Fogel 
discussed  that. 

Mr.  Wilson.  T  do  not  think  parole  serves  any  constructive  purpose. 
It  does  not  facilitate  the  reentry  of  the  convict  into  society,  because 
parole  is  simply  a  judgment.  You  are  in  or  out:  there  are  no  follow- 
up  services.  That  judgment  is  capriciously  given. 

Scientific  studies  show  that  persons  given  parole  are  no  more  and 
no  less  likelv  to  commit  new  offenses  than  persons  who  serve  their 
full  time.  Given  the  opportunities  for  the  improper  use  of  discretion 
in  manv  state  parole  svstems— let  us  be  candid — given  the  oppor- 
tunity for  political  influence,  or  even  bribery — it  seems  these  costs 
simply  outweigh  the  nonexistent  benefits. 

Mr.  TriELEN.  You  Avould  favor  the  system  of  doing  away  with 
parole? 

Mr.  Wilson.  Yes  sir. 

You  have  to  have  some  way  of  giving  persons  time  off  for  o-ood 
behavior,  and  you  have  to  have  a  procedure  whereby  people  who  have 
been  wrongly  convicted  or  wrongly  sentenced  can  appeal  and  receive 
clemencv. 

Mr.  Thelen.  You  would  favor,  then,  something  like  the  flat  good- 
time  approach  of  Dr.  Fogel  ? 

]\rr.  Wilson.  Yes,  sir. 
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Mr.  Thelen.  Thank  you. 

Mr.  KoTHSTEiN.  Professor,  I  have  one  question. 

You  mentioned  the  rekictance  of  judges  to  sentence  defendants  in 
certain  cases — particularly  an  offender  whose  only  offense  is  carrying 
a  concealed  weapon.  I  think  that  we  all  understand  that  there  are 
understandable  reasons  when  the  heat  of  the  moment  is  off',  and  we 
have  a  citizen  who  is  fairly  law-abiding  in  some  other  respects,  that 
a  judge  may  not  want  to  send  him  to  a  place  where  there  are 
hardened  criminals,  therefore  furthering  the  criminalization  of  this 
individual. 

Do  you  think  that  this  situation  would  be  improved  if  there  were 
separate  prison  facilities  for  certain  offenders  of  this  variety?  That 
that  would  make  judges  more  willing  to  sentence? 

Mr.  Wilson.  We  have  done  far  too  little  in  designing  a  variety  of 
confinement  facilities  with  an  appropriate  degree  of  amenities  suit- 
able for  the  difl'erent  classes  of  offenders.  We  have  tried  to  classify 
offenders  in  most  States,  but  it  is  a  most  primitive  process.  Persons 
under  17  are  separated,  usually,  from  persons  over  17.  Pathological 
offenders  are  sometimes  separated  from  the  nonpathological  of- 
fenders, but  it  is  quite  primitive. 

I  think  that  classification  and  separation  principles  have  to  be 
carried  much  further.  For  example,  if  an  ordinary-  law-abiding 
citizen  is  caught  carrying  a  concealed  weapon,  I  think  something 
should  be  done  that  is  relatively  serious  to  that  citizen.  I  do  not 
imagine  that  requires  sending  him  to  a  conventional  fortress  prison 
for  6  months;  it  might  be  necessary  only  to  tell  the  person  that  he 
must  serve  time  on  weekends  for  a  protracted  number  of  weekends 
so  he  can  continue  to  hold  his  job  while  he  reflects  on  the  gravity  of 
carrying  a  gun. 

Mr.  RoTiiSTEiN,  One  further  question. 

Cutting  against  the  whole  notion  that  prison  deters — which  is 
the  central  point  of  your  presentation — what  do  you  have  to  say  to 
those  people,  those  experts,  who  have  said  that  criminals  often  seek 
the  structure  and  environment  of  the  prison,  and  when  they  are 
released  they  cannot  commit  another  crime  fast  enough  to  get  back 
into  prison  because  they  really  cannot  cope  with  the  unstructured, 
outside  AV'orld  ? 

JMr.  WiEsoN.  There  are  such  offenders,  ranging  from  the  Bowery 
derelict  who  wants  to  be  locked  up  for  drunkenness  because  it  is  his 
only  home — the  jail — to  a  few  offenders  who  have  onl}^  know  prison 
life.  But  they  are  a  very  small  minority. 

I  do  not  know  which  convicts  the  experts  to  which  you  refer  have 
interviewed.  But  I  have  interviewed  very  few  who  would  rather  not 
be  on  the  outside,  for  whom  the  deprivation  of  liberty  is  not  a  very 
grave  penalty, 

jNIr.  RoTiiSTEiN.  There  may  be  a  difference  between  what  they 
say  and  what  their  subconscious  creates. 

JMr.  Wilson.  One  could  say  that.  I  am  not  persuaded  by  it.  I 
believe  that  most  persons — especially  in  a  democratic  society — 
cherish  their  liberty  almost  more  than  anything  else.  Indeed,  the 
whole  concept  of  a  prison  was  meaningless  before  the  early  part 
of  the  19th  century  because  of,  there  then  being  no  liberty  in  western 
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civilization,  the  deprivation  of  liberty  was  meaningless.  When  the 
Quakers  invented  the  first  ^penitentiary,  they  knew  that  they  were 
taking  a  serious  step. 

If  there  are  some  persons  who  prefer  the  structured  environment 
of  an  institution — and  I  think  it  is  possible  to  find  out  who  those 
persons  are,  and  perhaps  for  their  own  benefit  to  find  a  different  kind 
of  structured  environment,  a  different  institution — perhaps  they 
would  enjoy  a  life  in  a  work  camp.  Perhaps  they  are  eminently 
suitable  candidates  for  continued  service  in  public  employment  jobs. 
I  am  talking  about  the  average  offender  who  would  rather  be  on  the 
outside  than  the  inside. 

Mr.  RoTiiSTEix.  One  final  point. 

In  your  presentation  you  referred  to  studies  showing  that  the 
crime  rate  drops  as  the  punishment  becomes  more  serious.  Could  you 
mention  for  us  those  studies  so  we  can  be  sure  that  we  have  also 
included  them  ? 

ISIr.  Wilson.  You  will  find  several  summaries  of  them  in  the 
following  sources:  a  book,  "Thinking  About  Crime",  by  James  Q. 
Wilson,  which  is  being  published  by  Basic  Books  next  month;  an 
article  by  Gordon  Tullock,  which  appeared  in  the  Public  Interest 
last  year — I  do  not  have  a  date;  an  article  by  Charles  Tittle,  which 
appeared  in  the  Law  and  Society  Review  in  the  last  year. 

These  are  three  summaries;  there  are  others.  I  am  sorry  I  do  not 
have  copies  of  them  here.  Since  those  publications,  I  can  assure  you 
there  are  many  unpublished  studies  that  all  come  to  the  same 
conclusion. 

Mr.  RoTHSTEiN.  Thank  you. 

Senator  Hrtjska.  The  questions  that  I  have  had  in  mind  have  been 
clearly  covered. 

Thank  you  for  coming. 

Senator  IMcClellan.  The  staff  calls  my  attention  to  the  fact  that 
there  was  published  in  the  New  York  Times  Magazine  on  March  9, 
an  article  written  by  you.  Do  3^ou  object  to  that  being  inserted  in  the 
record  ? 

Mr.  Wilson.  I  would  have  no  objection,  sir,  if  it  suits  you. 

Senator  McClellan.  Very  well. 

Without  objection,  it  will  be  inserted  in  the  record. 

[The  information  referred  to  follows :] 

[From  The  New  York  Times  Magazine/March  9,  1975] 

Lock  'Em  Up  and  Othek  Thoughts  on  Crime 

by  James  Q.  Wilson 

James  Q.  Wilson  is  Henry  Lee  Shattuck  Professor  of  Government  at  Earv- 
ard.  This  article  is  adapted  from  Jiis  forthcoming  hook,  "Thinking  About 
Crime." 

As  much  as  anything,  onr  futile  efforts  to  curb  or  even  understand  the 
dramatic  and  continuing  rise  in  crime  have  been  frustrated  by  our  optimistic 
and  unrealistic  assumptions  about  human  nature.  Considering  that  our  so- 
ciety is  in  the  grip  of  a  decade-old  crime  wave  despite  a  decade-long  period 
of  prosperity,  it  is  strange  that  we  should  persist  in  the  view  that  we  can 
find  and  alleviate  the  "causes"  of  crime,  that  serious  criminals  can  be  re- 
habilitated, that  the  police  can  sowehow  be  made  to  catch  more  criminals 
faster,  and  that  prosecutors  and  judges  have  the  wisdom  to  tailor  sentences  to 
fit  the  "needs"  of  the  individual  offender. 
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I  argue  for  a  sober  view  of  man  and  his  institutions  that  would  permit 
reasonable  things  to  be  accomplished,  foolish  things  abandoned,  and  Utopian 
things  forgotten.  A  sober  view  of  man  requires  a  modest  definition  of  prosrei<s. 
A  20-per  cent  reduction  in  robbery  would  still  leave  us  with  the  highest  rob- 
bery rate  of  almost  any  Western  nation  but  would  prevent  about  60,000 
robberies  a  year.  A  small  gain  for  society,  a  large  one  for  the  would-be  victims. 
Yet  a  20  per  cent  reduction  is  unlikely  if  we  concentrate  our  efforts  on  deal- 
ing with  the  causes  of  crime  or  even  if  we  concentrate  on  improving  police 
efficiency.  But  were  we  to  devote  those  resources  to  a  strategy  that  is  well 
within  our  abilities — to  incapacitating  a  larger  fraction  of  the  convicted 
serious  robbers — then  not  only  is  a  20  per  cent  reduction  possible,  even  larger 
ones  are  conceivable. 

Most  serious  crime  is  committed  by  repeaters.  What  we  do  with  first  of- 
fenders is  probably  far  less  important  than  what  we  do  with  habitual  of- 
fenders. A  genuine  first  offender  (and  not  merely  a  habitual  offender  caught 
fur  the  first  time)  is  in  all  likelihood  a  young  person  who,  in  the  majority 
of  cases,  will  stop  stealing  when  he  gets  older.  This  is  not  to  say  we  should 
forgive  first  offenders,  for  that  would  be  to  license  the  offense  and  erode  the 
moral  judgments  that  must  underlie  any  society's  attitude  toward  crime. 
The  gravity  of  the  offense  must  be  appropriately  impressed  on  the  first  of- 
fendoi-,  but  the  effort  to  devise  ways  of  re-educating  or  uplifting  him  in  order 
to  insure  that  he  does  not  steal  again  is  likely  to  be  wasted — both  because 
we  do  not  know  how  to  re-educate  or  uplift  and  because  most  young  delin- 
quents seem  to  re-educate  themselves  not  matter  what  society  does. 

After  tracing  the  history  of  nearly  10,000  Philadelphia  boys  born  in  1945. 
Marvin  Wolfgang  and  his  colleagues  at  the  University  of  Pennsylvania  found 
that  more  than  one-third  were  picked  up  by  the  police  for  something  more 
serious  than  a  traffic  offense  but  that  46  per  cent  of  these  delinquents  had  no 
further  police  contact  after  their  first  offense.  Though  one-third  started  on 
crime,  nearly  half  seemed  to  stop  spontaneously — a  good  thing,  because  other- 
wise the  criminal  justice  system  in  that  city,  already  sorely  taxed,  would  in 
all  likelihood  have  collapsed.  Out  of  the  10,000  boys,  however,  there  were 
627 — only  6  per  cent — who  committed  five  or  more  offenses  before  they  were 
18.  Yet  these  few  chronic  offenders  accounted  for  more  than  halt  of  all  the 
recorded  delinquencies  and  about  two-thirds  of  all  the  violent  crimes  com- 
mitted by  the  entire  cohort. 

Only  a  tiny  fraction  of  all  serious  crimes  leads  immediately  to  an  arrest, 
and  only  a  slightly  larger  fraction  is  ultimately  "cleared"  by  an  arrest,  but 
this  does  not  mean  that  the  police  function  is  meaningless.  Because  most 
serious  crime  is  committed  by  repeaters,  most  criminals  eventually  get  ar- 
rested. The  Wolfgang  findings  and  other  studies  suggest  that  the  chances 
of  a  persistent  burglar  or  robber  living  out  his  life,  or  even  going  a  year, 
with  no  arrest  are  quite  small.  Yet  a  large  proportion  of  repeat  offenders 
suffers  little  or  no  loss  of  freedom.  Whether  or  not  one  believes  that  such 
a  penalty,  if  inflicted,  would  act  as  a  deterrent,  it  is  obvious  that  it  could 
serve  to  incapacitate  these  offenders  and  thus,  for  the  peroid  of  the  incapaci- 
tation, prevent  them  from  committing  additional  crimes. 

We  liave  a  limited  (and  declining)  supply  of  detention  facilities,  and  many 
of  those  that  exist  are  decrepit,  unsafe,  and  overcrowded.  But  as  important  as 
expanding  the  supply  and  improving  the  decency  of  the  facilities  is  the  need 
Lo  think  seriously  a))Out  how  we  wish  to  allocate  those  spaces  that  exist.  At 
present,  that  allocation  is  hit  or  miss.  A  1966  survey  of  more  than  15  juvenile 
correctional  institutions  disclosed  that  about  30  per  cent  of  the  inmates  were 
young  persons  who  had  been  committed  for  conduct  that  would  not  have  been 
judged  criminal  were  it  committed  by  adults.  They  were  runaways,  "stub- 
born children,"  or  chronic  truants — ^problem  children,  to  be  sure,  but  scarcely 
major  threats  to  society.  Using  scarce  detention  space  for  them  when  in  Los 
Angeles  more  than  90  per  cent  of  burglars  with  a  major  prior  record  receive 
no  state  prison  sentence  seems,  to  put  it  mildly,  anomalous. 

In  a  joint  study,  Prof.  Reuel  Shinnar  of  City  College  of  New  York  and  his 
son  Shlomo  have  estimated  the  effect  on  crime  rates  in  New  York  State  of  a 
judicial  policy  other  than  that  followed  during  the  last  decade  or  so.  Given 
the  present  level  of  police  eflBciency  and  making  some  assumptions  about  how 
many  crimes  each  offender  commits  per  year,  they  conclude  that  the  rate  of 
serious  crime  would  be  only  one-third  what  it  is  today  if  every  person  con- 
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victed  of  a  serious  offense  were  imprisoned  for  three  years.  This  reduction 
would  be  less  if  it  turned  out  (as  seems  unlikely)  that  most  serious  crime 
is  committed  by  first-time  offenders,  and  it  would  be  much  greater  if  the 
proportion  of  crimes  resulting  in  an  arrest  and  conviction  were  increased 
(as  also  seems  unlikely).  The  reduction,  it  should  be  noted,  would  be  solely 
the  result  of  incapacitation,  making  no  allowance  for  such  additional  reduc- 
tions as  might  result  from  enhanced  deterrence  or  rehabilitation. 

The  Shinnar  estimates  are  based  on  uncertain  data  and  involve  assumptions 
that  can  be  challenged.  But  even  assuming  they  are  overly  optimistic  by  a 
factor  of  two,  a  sizable  reduction  in  crime  would  still  ensue.  In  other  coun- 
tries such  a  policy  of  greater  incapacitation  is  in  fact  followed.  A  robber  ar- 
rested in  England  for  example,  is  more  than  three  times  as  likely  as  one 
arrested  in  New  York  to  go  to  prison.  That  difference  in  sentencing  does  not 
account  for  fill  the  difference  between  English  and  American  crime  rates, 
but  it  may  well  account  for  a  substantial  fraction  of  it. 

That  these  gains  are  possible  does  not  mean  that  society  should  adopt  such 
a  policy.  One  would  first  want  to  know  the  costs,  in  additional  prison  space 
and  judicial  resources,  of  greater  use  of  incapacitation.  One  would  want  to 
debate  the  propriety  and  humanity  of  a  mandatory  three-year  term ;  perhaps, 
in  order  to  accommodate  differences  in  the  character  of  criminals  and  their 
crimes,  one  would  want  to  have  a  range  of  sentences  from,  say,  one  to  five 
years.  One  would  want  to  know  what  is  likely  to  happen  to  the  process 
of  charging  and  pleading  if  every  person  arrested  for  a  serious  crime  faced  a 
mandatory  minimum  sentence,  however  mild.  These  and  other  diflScult  and 
important  questions  must  first  be  confronted.  But  the  central  fact  is  that 
these  are  reasonable  questions  around  which  facts  can  be  gathered  and  in- 
telligent arguments  mustered.  To  discuss  them  requires  us  to  make  few  opti- 
mistic assumptions  about  the  malleability  of  human  nature,  the  skills  of  of- 
ficials who  operate  complex  institutions,  or  the  capacity  of  society  to  improve 
the  fundamental  aspects  of  familial  and  communal  life. 

Persons  who  criticize  an  emphasis  on  changing  the  police  and  courts  to 
cope  with  crime  are  fond  of  saying  that  such  measures  cannot  work  so  long 
as  unemployment  and  poverty  exist.  We  must  acknowledge  that  we  have 
not  done  very  well  at  inducting  young  persons,  especially  but  not  only  blacks, 
into  the  work  force.  Teen-age  unemployment  rates  continue  to  exceed  20  per 
cent  and  show  little  sign  of  abating.  Nor  should  we  assume  that  declining 
birth  rates  will  soon  reduce  either  the  youthful  demand  for  jobs  or  the  supplv 
of  young  criminals.  The  birth  rates  are  now  very  low ;  it  will  not  be  until 
the  mid-  or  late-nineten-eighties  that  these  low  rates  will  affect  the  proportion 
of  the  population  that  is  entering  the  job-seeking  and  crimeprone  ages  of  16 
through  26. 

In  the  meantime,  while  anti-crime  policies  may  be  hampered  by  the  failure 
of  employment  policies,  it  would  be  equally  correct  to  say  that  so  long  as  the 
criminal-justice  system  does  not  impede  crime,  efforts  to  reduce  unemploy- 
ment will  not  work.  If  legitimate  opportunities  for  work  are  unavailable,  many 
young  persons  will  turn  to  crime;  but  if  criminal  opportunities  are  profitable, 
many  young  persons  will  not  take  those  legitimate  jobs  that  exist.  The  bene- 
fits of  work  and  the  costs  of  crime  must  be  increased  simultaneously ;  to  in- 
crease one  but  not  the  other  makes  sense  only  if  one  assumes  that  young 
people  are  irrational. 

One  rejoinder  to  this  view  is  the  argument  that  if  legitimate  jobs  are  made 
absolutely  more  attractive  than  stealing,  stealing  will  decline  even  without 
any  increase  in  penalties  for  it.  That  may  be  true  provided  there  is  no  practical 
limit  on  the  amount  that  can  be  paid  in  wages.  Since  the  average  "take" 
from  a  burglary  or  mugging  is  quite  small,  it  would  seem  easy  to  make 
the  income  from  a  job  exceed  the  income  from  crime. 

But  this  neglects  the  advantages  of  a  criminal  income :  One  works  at  crime 
at  one's  convenience,  enjoys  the  esteem  of  colleagues  who  think  a  "straight" 
job  is  stupid  and  skill  at  stealing  is  commendable,  looks  forward  to  the 
occasional  "big  score"  that  may  make  further  work  unnecessary  for  weeks, 
and  relishes  the  risk  and  adventure  associated  with  theft.  The  money  value 
of  all  these  benefits — that  is,  what  one  who  is  not  shocked  by  crime  would 
want  to  cash  to  forego  crime — is  hard  to  estimate  but  is  almost  certainly  far 
larger  than  what  either  public  or  private  employers  could  offer  to  unskilled 
or  semiskilled  young  workers.  The  only  alternative  for  society  is  so  to  in- 
crease the  risks  of  theft  that  its  value  is  depreciated  below  what  society  can 
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afford  to  pay  in  legal  wages,  and  then  take  whatever  steps  are  necessary  to 
insure  that  those  legal  wages  are  available. 

Another  rejoinder  to  the  "attack  poverty"  approach  to  crime  is  this:  The 
desire  to  reduce  crime  is  the  worst  possible  reason  for  reducing  poverty. 
Most  poor  persons  are  not  criminals ;  many  are  either  retired  or  have  regular 
jobs  and  lead  conventional  family  lives.  The  elderly,  the  working  poor,  and  the 
willing-to-work  poor  could  benefit  greatly  from  economic  conditions  and  gov- 
ernment programs  that  enhance  their  incomes  without  there  being  the  slight- 
est reduction  in  crime — indeed,  if  the  experience  of  the  nineteen-sixties  is 
any  guide,  these  might  well  be  through  no  fault  of  most  such  beneficiaries,  an 
increase  in  crime.  Reducing  poverty  and  breaking  up  the  ghettos  are  desir- 
able policies  in  their  own  right,  whatever  their  effects  on  crime.  It  is  the 
duty  of  government  to  devise  other  measures  to  cope  with  crime :  not  only  to 
permit  anti-poverty  programs  to  succeed  without  unfair  competition  from 
criminal  opportunities,  but  also  to  insure  that  such  programs  do  not  inad- 
vertently shift  the  costs  of  progress,  in  terms  of  higher  crime  rates,  onto 
innocent  parties,  not  the  least  of  whom  are  the  poor  themselves. 

One  cannot  press  this  economic  reasoning  too  far.  Some  persons  will  commit 
crimes  whatever  the  risks ;  indeed,  for  some,  the  greater  the  risk,  the  greater  the 
thrill,  while  others — the  alcoholic  wife  beater,  for  example — are  only  dimly 
aware  that  there  are  any  risks.  But  more  important  than  the  insensitivity  of 
certain  criminal  offenders  to  changes  in  risks  and  benefits  is  the  impropriety  of 
casting  the  crime  problem  wholly  in  terms  of  a  utilitarian  calculus.  The  most 
serious  offenses  are  crimes  not  simply  because  society  finds  them  inconvenient, 
but  because  it  regards  them  with  moral  horror.  To  steal,  to  rape,  to  rob.  to 
assault — these  acts  are  destructive  of  the  very  possibility  of  society  and  affronts 
to  the  humanity  of  their  victims.  It  is  my  experience  that  parents  do  not 
instruct  their  children  to  be  law-abiding  merely  by  pointing  to  the  risks  of 
being  caught,  but  by  explaining  that  these  acts  are  wrong  whether  or  not  one 
is  caught.  I  conjecture  that  those  parents  who  simply  warn  their  offspring 
about  the  risks  of  crime  produce  a  disproportionate  number  of  young  persons 
willing  to  take  those  risks. 

Even  the  deterrent  capacity  of  the  criminal-justice  system  depends  in  no  small 
part  on  its  ability  to  evoke  sentiments  of  shame  in  the  accused.  If  all  it 
evoked  were  a  sense  of  being  unlucky,  crime  rates  would  be  even  higher. 
James  Fitzjames  Stephens,  the  19th-century  British  jurist,  makes  the  point 
by  analogy.  To  what  extent,  he  asks,  would  a  man  be  deterred  from  theft  by 
the  knowledge  that  by  commiting  it  he  was  exposing  himself  to  1  chance  in 
50  of  catching  a  serious  but  not  fatal  illness — say,  a  bad  fever?  Rather  little, 
we  would  imagine — indeed,  all  of  us  regularly  take  risks  as  great  as  or 
greater  than  that :  when  we  drive  after  drinking,  when  we  smoke  cigarettes, 
when  we  go  hunting  in  the  woods.  The  criminal  sanction,  Stephens  concludes, 
"operates  not  only  on  the  fears  of  criminals,  but  upon  the  habitual  sentiments 
of  those  who  are  not  criminals.  [A]  great  part  of  the  general  detestation  of 
crime  .  .  .  arises  from  the  fact  that  the  commission  of  offenses  is  associated 
.  .  .  with  the  solemn  and  deliberate  infliction  of  punishment  wherever  crime 
is  proved." 

Much  is  made  today  of  the  fact  that  the  criminal-justice  system  "stigmatizes" 
those  caught  up  in  it,  and  thus  unfairly  marks  such  persons  and  perhaps  even 
furthers  their  criminal  careers  by  having  "labeled"  them  as  criminals.  Whether 
the  labeling  process  operates  in  this  way  is  as  yet  Tinproved.  but  it  would 
indeed  be  unfortunate  if  society  treated  a  convicted  offender  in  such  a  way 
that  he  had  no  reasonable  alternative  but  to  make  crime  a  career.  To 
prevent  this,  society  ought  to  insure  that  one  can  "pay  one's  debt"  without 
suffering  permanent  loss  of  civil  rights,  the  continuing  and  pointless  indignity 
of  parole  supervision,  and  frustration  in  being  unable  to  find  a  job.  But  doing 
these  things  is  very  different  from  eliminating  the  "stigma"  from  crime.  To 
destigmatize  crime  v.-ould  be  to  lift  from  it  the  weight  of  moral  judgment  and 
ro  make  crime  simply  a  particular  occupation  or  avocation  which  society  has 
chosen  to  reward  less  (or  perhaps  more!)  than  other  pursuit.s.  If  there  is  no 
stigma  attached  to  an  activity,  then  society  has  no  business  making  it  a  crime. 
Indeed,  before  the  invention  of  the  prison  in  the  late  18th  and  early  19th  cen- 
turies, the  stigma  attached  to  criminals  was  the  major  deterrent  to  and 
principal  form  of  protection  from  criminal  activity.  The  purpose  of  the  crim- 
inal-justice system  is  not  to  expose  would-be  criminals  to  a  lottery  in  which 
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they  either  win  or  lose,  but  to  expose  them  in  addition  and  more  importantly 
to  the  solemn  condemnation  of  the  community  should  they  yield  to  temptation. 

Anyone  familiar  with  the  police  stations,  jails  and  courts  of  some  of  our 
larger  cities  is  keenly  aware  that  accused  persons  caught  up  in  the  system 
are  exposed  to  very  little  that  involves  either  judgment  or  solemnity.  They 
are  instead  processed  through  a  bureaucratic  maze  in  which  a  bargain  is  offered 
and  a  haggle  ensues  at  every  turn — over  the  amount  of  bail,  the  degree  of  the 
charged  offense  and  the  nature  of  the  plea.  Much  of  what  observers  find  objec- 
tionable about  this  process  could  be  alleviated  by  devoting  many  more  re- 
sources to  it,  so  that  an  ample  supply  of  prosecutors,  defense  attorneys  and 
judges  was  available.  That  we  do  not  devote  those  additional  resources  in  a 
country  obsessed  with  the  crime  problem  is  one  of  the  more  interesting  illustra- 
tions of  the  maxim,  familiar  to  all  political  scientists,  that  one  cannot  predict 
public  policy  simply  from  knowing  popular  attitudes.  Whatever  the  cause,  it 
remains  the  case  that  in  New  York  County  (Manhattan)  there  were,  in  1973, 
31,093  felony  arre.'sts  to  be  handled  by  only  125  prosecutors,  119  public  de- 
fenders and  59  Criminal-Court  judges.  The  result  was  predictable :  Of  those 
arrested,  only  4,130  pleaded  guilty  to  or  were  convicted  on  a  felony  charge ; 
81  per  cent  of  the  felony  arrests  were  disposed  of  by  pleading  guilty  to  a  mis- 
demeanor or  by  discharging  the  case. 

One  wonder  Vv-hether  the  stigma  properly  associated  with  crime  retains 
much  deterrent  or  educative  value.  My  strong  inclination  is  to  resist  explana- 
tions for  rising  crime  that  are  based  on  the  alleged  moral  breakdown  of 
society,  the  community  or  the  family.  I  resist  in  part  because  most  of  the 
families  and  communities  I  know  have  not  broken  down,  and  in  part  because, 
had  they  broken  down,  I  cannot  imagine  any  collective  action  we  could  take 
consistent  with  our  civil  liberties  that  would  restore  a  moral  consensus,  and 
yet  the  facts  are  hard  to  ignore.  Take  the  family :  More  than  one-third  Of  all 
black  children  and  1  in  14  of  all  white  children  live  in  single-parent  families. 
More  than  two  million  live  in  single-parent  households  (usually  the  father 
absent),  almost  double  the  number  of  10  years  ago.  In  1950,  18  per  cent  of  black 
faniilies  were  headed  by  females;  in  1969  the  proportion  had  risen  to  27 
per  cent:  by  1973  it  exceeded  35  per  cent.  The  average  income  for  a  single- 
parent  family  with  children  under  6  years  of  age  was,  in  1970,  only  $3,100,  well 
below  the  official  "poverty  line.**  ^  ' 

Studies  done  in  the  late  nineteen-fifties  and  the  early  nineteen-sixties 
showed  that  children  from  broken  homes  were  more  likely  than  others  to 
become  delinquent.  In  New  York  State,  58  per  cent  of  the  variation  in  pupil 
achievement  in  300  schools  could  be  predicted  by  but  three  variables— broken 
homes,  overcrowded  housing  and  parental  educational  level.  Family  disorgani- 
zation, writes  Prof.  Urie  Bronfenbrenner  of  Cornell  University,  has  been 
shown  in  thousands  of  studies  to  be  an  "omnipotent  overriding  factor"  in 
behavior  disorders  and  social  pathology.  And  that  disorganization  is  increasing. 

These  facts  may  explain  some  elements  of  the  rising  crime  rate  that  cannot 
be  attributed  to  the  increased  number  of  young  persons,  high  teen-age  unem- 
ployment or  changed  judicial  policies.  The  age  of  persons  arrested  has  been 
declining  for  more  than  15  years  and  the  median  age  of  convicted  defendants 
(in  jurisdictions  for  which  data  are  available)  has  been  declining  for  the 
last  six  years.  Apparently,  the  age  at  which  persons  begin  to  commit  serious 
crime  has  been  falling.  For  some  young  people,  thus,  whatever  forces  weaken 
their  resistance  to  criminal  activity  have  been  increasing  in  magnitude,  nnrl 
these  forces  may  well  include  the  continued  disorganization  of  the  family  rmd 
the  continued  deterioration  of  the  social  structure  of  inner-city  communities. 

One  wants  to  be  objective,  if  not  optimistic.  Perhaps  single-parent  families 
today  are  less  disorganized — or  have  a  different  significance— than  such  families 
in  the  past.  Perhaps  the  relationship  between  family  structure  and  social 
pathology  will  change.  After  all,  for  at  least  a  brief  while,  the  heroin  epidemic 
on  the  East  Coast  showed  signs  of  abating  as  law  enforcement  reduced 
the  supply  of  narcotics,  treatment  programs  took  many  addicts  off  the  streets 
and  popular  revulsion  against  addiction  mounted.  Perhaps  other  aspects  of  the 
relationshin  among  family,  personality  and  crime  will  change.  Perhaps.  But 
even  as  this  is  being  written,  and  after  the  book  from  which  it  is  taken 
went  to  press,  there  have  appeared  omnious  signs  that  the  East  Coast  heroin 
shortage  may  be  ending  and  the  use  of  heroin  once  again  increasing. 
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No  one  can  say  how  much  of  crime  results  from  its  increased  profitability 
and  liow  much  from  its  decreased  shamefulness.  But  one  or  both  factors  must 
be  at  work,  for  population  changes  alone  simply  cannot  account  for  the 
increases.  Crime  in  our  cities  has  increased  far  faster  than  the  number  of 
young  people,  or  poor  people,  or  black  people,  or  just  plain  people  who  live 
in  those  cities.  In  short,  objective  conditions  alone,  whether  demographic  or 
economic,  cannot  account  for  the  crime  increases ;  ideas,  attitudes,  values  have 
played  a  great  part,  though  in  ways  hard  to  define  and  impossible  to  measure. 
An  assessment  of  the  effect  of  these  changes  on  crime  would  provide  a  partial 
understanding  of  changes  in  the  moral  structure  of  our  society. 

But  to  understand  is  not  to  change.  If  few  of  the  demographic  factors 
contributing  to  crime  are  subject  to  planned  change,  virtually  none  of  the 
subjective  ones  are.  Though  intellectually  rewarding,  from  a  practical  point 
of  view  it  is  a  mistake  to  think  about  crime  in  terms  of  its  "causes"  and  Tiien 
to  search  for  ways  to  alleviate  those  causes.  We  must  think  instead  of  what 
it  is  feasible  for  a  government  or  a  community  to  do,  and  then  try  to  discover 
by  experimentation  and  observation,  which  of  those  things  will  produce,  at 
acceptable  costs,  desirable  changes  in  the  level  of  criminal  victimization. 

There  are,  we  now  know,  certain  things  we  can  change  in  accordance  with 
our  intentions,  and  certain  ones  we  cannot.  We  cannot  alter  the  number  of 
juveniles  who  first  experiment  with  minor  crimes.  We  cannot  lower  the  recidiv- 
ism rate ;  though  within  reason  we  should  keep  trying.  We  are  not  yet 
certain  whether  we  can  increase  significantly  the  police  apprehension  rate. 
We  may  be  able  to  change  the  teen-age  unmployment  rate,  though  we  have 
learned  by  painful  trial  and  error  that  doing  this  is  much  more  difficult  than 
once  supposed.  We  can  probably  reduce  the  time  it  takes  to  bring  an  arrested 
person  to  trial,  even  though  we  have  as  yet  made  few  serious  efforts  to  do 
so.  We  can  certainly  reduce  the  arbitrary  and  socially  irrational  exercise 
of  prosecutorial  discretion  over  whom  to  charge  and  whom  to  release,  and  we 
can  most  definitely  stop  pretending  that  judges  know,  any  better  than  the 
rest  of  us,  how  to  provide  "individualized  justice."  We  can  confine  a  larger 
proportion  of  the  serious  offenders  and  repeaters  and  fewer  of  the  common 
drunks  and  truant  children.  We  know  that  confining  criminals  prevents  them 
from  harming  society,  and  we  have  grounds  for  suspecting  that  some  would-be 
criminals  can  be  deterred  by  the  confinement  of  others. 

Above  all,  we  can  try  to  learn  more  about  what  works,  and  in  the  process 
abandon  our  ideological  preconceptions  about  what  ought  to  work.  Nearly  10 
years  ago  I  wrote  that  the  billions  of  dollars  the  Federal  Government  was 
then  preparing  to  spend  on  crime  control  would  be  wasted  and  indeed  might 
even  make  matters  worse  if  they  were  merely  pumped  into  the  existing  criminal- 
justice  system.  They  were,  and  they  have.  In  the  next  10  years  I  hope  we  can 
learn  to  experiment  rather  simply  spend,  to  test  our  theories  rather  than  fund 
our  fears.  This  is  advice,  not  simply  or  even  primarily  to  government — for 
governments  are  run  by  men  and  women  who  are  under  irresistible  pressure?!  to 
pretend  they  know  more  than  they  do — but  to  my  colleages !  academics,  the- 
oreticians, writers,  advisers.  We  may  feel  ourselves  under  pressure  to  pretend 
we  know  things,  but  we  are  also  under  a  positive  obligation  to  admit  what 
we  do  not  know  and  to  avoid  cant  and  sloganizing.  The  Government  agency, 
the  Law  Enforcement  Assistance  Administration,  that  has  futilely  spent  those 
billions  was  created  in  c<:>nsequences  of  an  act  pasesd  by  Congress  on  the 
advice  of  a  Presidential  commission  staffed  by  academics,  myself  ineinded. 

It  is  easy  and  popular  to  criticize  yesterday's  empty  hopes  and  mistaken  be- 
liefs, especially  if  they  seemed  supportive  of  law  enforcement.  It  is  harder, 
and  certainly  most  unpopular,  to  criticize  today's  pieties  and  pretentions, 
especially  if  they  are  uttered  in  the  name  of  progress  and  humanitv.  But  if 
we  were  wrong  in  thinking  that  more  money  spent  on  the  police  would  bring 
down  crime  rates,  we  are  equally  wrong  in  supposing  that  closing  our  prisons, 
emptying  our  jails  and  supporting  "community-based"  programs  will  do  any 
better.  Indeed,  there  is  some  evidence  that  these  steps  will  make  matter? 
worse,  and  we  ignore  it  at  our  peril. 

Since  the  days  of  the  crime  commission,  we  have  learned  a  great  deal, 
more  than  we  are  prepared  to  admit.  Perhaps  we  fear  to  admit  it  because  of  a 
new-found  modesty  about  the  foundations  of  our  knowledge,  but  perhaps  also 
because  the  implications  of  that  knowledge  suggest  an  unflattering  view  of 
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man.  Intellectuals,  although  they  often  dislike  the  common  person  as  an 
individual,  do  not  wish  to  be  caught  saying  uncomplimentary  things  about 
humankind.  Nevertheless,  some  persons  will  shun  crime,  even  if  we  do  nothing 
to  deter  them,  while  others  will  seek  it  out  even  if  we  do  everything  to  re- 
foi-m  them.  Wicked  people  exist.  Nothing  avails  except  to  set  them  apart  from 
innocent  people.  And  many  people,  neither  wicked  nor  innocent,  but  watchful, 
dissembling,  and  calculating  of  their  opportunities,  ponder  our  reaction  to 
wickedness  as  a  cue  to  what  they  might  profitably  do.  We  have  trifled  with 
the  wicked,  made  sport  of  the  innocent  and  encouraged  the  calculators.  Justice 
suffers,  and  so  do  we  all. 


Senator  ]McCLELLA^^  Our  next  witness  is  Mr.  Ralph  Rudd.  All 
right,  identif^y  j^ourself  for  the  record. 

STATEMENT  OF  RALPH  RUDD  ON  BEHALE  OF  FRIENDS  COMMITTEE 
ON  NATIONAL  LEGISLATION 

Mr.  Rudd.  My  name  is  Ralph  Rudd.  I  live  at  4777  Wood  Street, 
Willoughby,  Ohio  44094.  I  am  a  la^vyer  practicing-  in  Cleveland, 
Ohio.  I  appear  before  you  today  on  behalf  of  the  Friends  Committee 
on  National  Legislation.  I  chair  its  general  committe,  which  meets 
annually,  and  serve  also  as  a  member  of  its  executive  committee  and 
policy  committee.  The  Friends  Committee  on  National  Legislation 
exists  to  serve  the  interests  of  members  of  the  religious  society  of 
Friends,  commonly  called  Quakers,  in  national  legislative  and  ad- 
ministrative activities  having  to  do  with  both  international  and 
domestic  policy.  This  committee  is  widely  representative  of  Friends' 
groups  around  the  Nation,  but  does  not  purport  to  speak  for  all 
Friends,  who  cherish  their  rights  to  individual  opinions.  Our  pri- 
mary concerns  are  for  peace,  social  equality,  and  justice.  I  under- 
stand the  committee  was  the  first  and  is  now,  the  oldest  registered 
religious  lobby  in  our  national  capital. 

In  the  areas  of  sentencing,  which  I  understand  to  be  the  subject 
of  this  hearing,  one  of  the  deepest  concerns  of  Quakers  is  for  the 
abolition  of  capital  punishment.  Capital  punishment  violates  the 
most  fundamental  Quaker  teaching,  that  there  is  something  of  God 
in  every  person,  and  that  no  one  is  ever  totally  beyond  the  reach  of 
the  spirit  of  God  for  spiritual  redemption,  and  for  the  recognition 
and  acceptance  of  truth.  Thus  the  law  should  seek  to  preserve  human 
life,  not  take  it,  and  we  urge  deletion  of  the  provisions  for  capital 
punishment  nov/  contained  in  Senate  bill  No.  1,  chapter  24.  If  more 
practical,  though  less  profound,  reasons  for  abolishing  capital 
punishment  are  sought,  I  would  point  out  that  it  has  proved  im- 
possible to  demonstrate  statistically  that  the  prospect  of  capital 
punishment  is  an  effective  deterrent  to  homicide.  The  belief  it  is  a 
deterrent  rests  on  nothing  more  solid  than  the  widespread  affirmation 
that  it  stands  to  reason.  The  lesson  is  that  what  stands  to  reason  when 
we  are  able  to  reason  is  of  little  effect  when  human  beings  become 
unreasoningly  homicidal. 

I  suggest  it  stands  to  reason  at  least  equally  that  for  the  law  to 
say  that  it  is  sometimes  right  to  kill  in  cold  blood  lov^ers  for  all  of 
us  the  threshold  of  inhibition  against  killing  in  hot  blood.  I  believe 
the  violence  that  our  country  committed  in  Vietnam  taught  by  ex- 
ample that  violence  is  a  legitimate  instrument  of  politics,  and  so 
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contributed  to  the  wave  of  violence  and  assassination  we  experienced 
in  the  last  decade.  Just  so,  I  believe  the  existence  in  the  law  of  capital 
punishment  augments  crime  at  least  as  much  as  it  deters  it. 

The  other  main  idea  I  want  to  express  has  to  do  with  the  iniquity 
of  our  prison  system.  It  is  widely  said  that  it  takes  young  delinquents 
and  turns  them  into  hardened  criminals.  The  National  Advisory 
Commission  on  Criminal  Justice  Standards  and  Goals  reported  in  its 
1973  report,  A  National  Strategy  to  Eeduce  Crime,  pages  173  and 
183.  two  studies  that  seemed  to  show  that  recidivism  increases  with 
longer  terms  in  prison.  This  seems  attributable  to  the  basic  character 
of  prison  life,  which,  at  best,  reduces  drastically  the  opportunities  for 
practice  of  freedom  and  exercise  of  responsibility.  At  worst  it  re- 
duces one  from  a  person  to  a  numlier.  from  a  citizen  to  a  subject, 
fi'om  self-reliance  to  dependency,  from  hope  to  frustration.  It  tends 
even  to  degrade  the  jailers.  I  have  read  of  an  experiment  in  which  a 
sociology  class  voluntarily  simulated  a  prison  situation  and  the 
volunteer  jailers,  chosen  by  lot,  found  themselves  becoming  brutal 
and  tyrannical.  Imprisonment  as  presently  practiced,  and  perhaps 
inevitably,  is  totally  undemocratic  and  fundamentally  debasing.  It 
is  a  monument  to  the  strength  and  resiliency  of  the  human  spirit 
that  so  many  do  come  out  of  prison  still  able  to  make  their  way  in 
normal  hum.an  society.  It  is  small  wonder  that  so  many  come  out 
unable  to  do  so. 

The  gist  of  our  message  is  that  every  effort  should  be  made  to 
minimize  imprisonment,  both  the  number  of  prison  sentences,  and 
the  leuirth  of  time  served. 

Thus,  we  welcome  the  extensive  provisions  in  S.  1.  chapter  21.  for 
probation  as  an  alternative  to  imprisonment,  and  the  improvement 
of  section  2102  by  comparison  with  section  2101  of  S.  1400  in  the 
93d  Congress,  which  seemed  to  create  a  strong  presumption  against 
probation.  We  suggest  a  probationer's  right  of  counsel  be  written 
into  section  210.5,  dealing  with  revocation  of  probation. 

"We  commend  also  the  general  avoidance  of  a  statutory  minimum 
sentence  that  must  be  served  before  one  becomes  eligible  for  parole, 
sections  2301(d)  and  2302(c),  urge  abandonment  of  the  mandatory 
prison  sentence  altogether  instead  of  retaining  it  for  two  crimes. 
sections  372.'>  and  3726,  and  commend  the  requirements  for  early  and 
periodic  consideration  of  parole  for  each  prisoner  and  for  statements 
of  reasons  for  the  parole  commission's  decisions.  We  suggest  a 
prisoner's  right  of  counsel  at  the  parole  interview  be  written  more 
firmly  into  section  3833  (b),  similar  to  that  of  section  3835  (d)  (1) 
on  revocation  of  parole.  We  welcome  the  allowance  of  credit  for  all 
official  detention  for  the  same  offense  or  on  any  subsequent  arrest  on 
any  other  charge,  section  230.")  (b).  We  welcome  the  provisions  for 
temporary  release  for  family  emergencies,  job  interviews,  work, 
education,  and  other  appropiiate  activities,  section  3822,  and  suggest 
these  be  expanded  to  alloAv  conjugal  visitation. 

But  when  we  see  the  scale  of  authorized  prison  terms  expressed  in 
section  2301  (b)  we  recoil  in  horror:  Life.  30,  15,  7,  and  3  years 
respectively  for  felonies,  classes  A  to  E.  We  realize  that  each  is  a 
maximum  and  that  the  court  has  discretion  to  sentence  to  less,  but 
the  maximum  is  used  all  to  often,  and  we  cannot  believe  that  those 
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figures  would  yield  any  more  deterrence  or  rehabilitation  than  num- 
bers half  as  high.  Prison  terms  in  Western  Europe  are  said  to  be 
considerably  lower  than  in  the  United  States  even  now,  and  although 
I  have  not  made  a  section-by-section  comparison,  the  proposed  maxi- 
mums seem  higher,  generally,  than  those  presently  in  effect. 

Mr.  EoTHSTEiN.  If  I  may  interject  at  this  point,  the  sentences  are 
for  the  more  common  crimes  that  are  more  commonly  cominitted,  and 
turn  out  to  be  lower  than  under  existing  law  in  most  instances. 

Mr.  RuDD.  I  am  glad  to  be  so  advised. 

Mr.  RoTHSTEiN.  Because  it  is  a  difficult  computation  to  do  and  is 
not  immediately  apparent  here. 

Mr.  RuDD.  I  did  not  liave  time  to  make  the  analysis. 

Mr.  RoTHSTEiN.  On  the  face  of  it  it  does  look  like  it  is  an  increase. 

Mr.  RuDD.  Thank  jow. 

We  urge  they  be  reduced  to  one-half  the  present  proposals,  or 
less,  much  closer  to  the  5  years  that  the  American  Bar  Association 
advises  should  be  a  sufficient  maximum  in  most  cases. 

For  extreme  cases  the  authorized  extended  term  proposed  in 
sections  2301(c),  and  2302,  and  proposed  rule  32.1  of  the  Federal 
Rules  of  Criminal  Procedure  [p.  353  of  S.  1],  would  seem  to  give 
adequate  and  well-controlled  scope  for  the  discretion  of  the  court. 

I  have  mentioned  the  gain  we  see  in  section  2102  in  that  it  would 
not  create  a  presumption  against  probation.  We  suggest,  finally, 
that  this  progress  be  carried  forward  by  writing  into  the  bill,  as 
the  American  Bar  Association  wrote  into  its  standards,  section 
2.3(c),  page  353,  the  direction  that, 

A  sentence  not  involving  confinement  is  to  be  preferred  to  a  sentence  in- 
volving partial  or  total  confinement  in  the  absence  of  affirmative  reasons  to 
the  contrary. 

In  summarj-,  we  urge  that  capital  punishment  be  abolished  and 
imprisonment  be  minimized. 

Thank  you  very  much. 

Senator  McClellan.  Do  I  understand  that  you  would  like  to  see 
all  punishment  of  crim.e  abolished  ? 

]VIr.  RuDD.  No;  I  would  not  sa}^  all  punishment.  I  think  that 
probation  is  a  punishment. 

Senator  McClellan.  You  think  probation  is  a  punishment? 

;Mr.  RuDD.  Yes. 

Senator  McClellan.  Do  I  understand  that  you  would  like  to  see 
all  imprisonment  for  crime  abolished  ? 

Mr.  RuDD.  I  am  not  even  sure  that  I  would  insist  on  that.  I  would 
say  that  it  should  be  minimized. 

Senator  JsIcClellan.  What  do  you  mean  by  minimized? 

Mr.  RuDD.  I  would  think  that  we  ought  to  reduce  it  as  far  as  we 
can  conscientiously  do  so. 

Senator  McClellan.  You  can  reduce  it  by  eliminating  it. 

Mr.  RuDD.  Yes. 

Senator  McClellax,  Would  you  eliminate  it? 

Mr.  RnDD.  I  am  not  sure  I  would  eliminate  it. 

Senator  IMcClellan.  Are  you  sure  either  way? 

Mr.  RuDD.  Am  I  what? 

Senator  McCi,eeean.  Did  I  understand  you  to  say  you  are  not 
sure  whether  you  would  want  it  eliminated  or  not? 
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Mr.  RuDD.  I  am  not  sure  that  I  would  ask  to  eliminate  it  com- 
pletely. I  have  not  reached  a  resolution. 

Senator  McClellan.  Under  what  degree  would  you  eliminate  it? 

Mr.  RuDD.  I  would  say  except  in  those  instances  where  it  seems 
absolutely  essential  to  do  as  Mr.  Wilson  suggested,  that  is  to  in- 
capacitate. 

Senator  J^IcClfxlan".  Do  what  ? 

Mr.  RuDD.  As  Mr.  Wilson  suggested,  to  incapacitate  a  defendant 
temporarily  from  early  repetition  of  the  crime  while  other  efforts 
are  made  to  deal  with  his  central  problems. 

I  think  that  it  may  be  necessary  in  some  instances  of  that  kind 
to  have  imprisonment. 

Senator.  McClellan.  We  are  having  heinous  crimes  committed 
everyday  throughout  the  country.  The  two  little  sisters,  the  one 
11,  the  one  12,  are  missing  under  circumstances  that  indicate  that 
they  have  been  kidnaped,  possibly  their  lives  taken.  They  may  have 
been  molested  before  they  met  their  death.  All  of  this  we  do  not 
know  yet  but  circumstances  indicate  that  and  we  know  that  such 
crimes  have  occurred  in  the  past. 

What  would  be  your  sentence  and  judgment  of  appropriate  pun- 
ishment or  treatment  of  a  person,  assuming  that  he  is  not  insane, 
who  would  commit  such  a  crime  ? 

Mr.  RuDD.  It  is  difiicult  for  me  to  assume  that  such  a  person  is 
not  insane,  Senator. 

Senator  McClellan.  You  say  whoever  commits  a  crime  like  that 
is  insane? 

Mr.  RuDD.  Very  likely  there  is  some  kind  of  insanity  involved,  most 
probably,  and  certainly  there  are  persons  who  need  help  to  over- 
come problems  t]uit  lead  them  to  eucli  crimes  as  those.  And  it  may 
be  necessary,  as  I  suggested  a  moment  ago,  sometimes  to  confine  them. 

I  think  the  pattern 

Senator  McClellan.  Assimiing,  under  your  judgment  and  view- 
point, that  he  should  not  be  punished  because  one  would  commit  a 
crime  like  that  only  if  he  w^ere  insane.  Wliat  would  you  do  with 
him?  What  would  be  j'our  sentence?  What  should  society  do?  How 
should  it  treat  a  case  like  that,  an  individual  who  has  committed 
such  a  crime? 

Mr.  RuDD.  I  think  that  our  best  approach  in  this  kind  of  situation 
is  to  do  what  we  can. 

Senator  McClellan.  What  is  that?  What  can  we  do?  That  is  what 
I  am  trying  to  find  out. 

Mr.  RuDD.  There  is  some  benefit  in  psychiatric  treatment.  I  realize 
that  psychiatry  is  an  uncertain  and  imperfect  instrument.  At  present, 
I  think  it  is  gaining,  but  I  think  the  efforts  at  finding  the  source 
of  a  person's  aberration  should  be  made.  I  am  not  one  who  says 
there  should  be  no  punishment.  I  find  some  response  to  the  idea 
that  has  been  expressed  here  this  morning,  that  simple  punishment 
has  the  virtue  from  the  point  of  view  of  asserting  society's  dis- 
approval of  conduct.  And  I  do  not  disagree  that  certainty  of 
punishment  probably  increases  deterrence. 

Senator  McClellan.  You  do  not  think  it  is  a  deterrent? 

Mr.  RuDD.  I  say  I  do  not  disagree  that  certainty  of  punishment 
increases   deterrence.   I   think  punishment   probably   does   deter   to 
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some  extent.  I  think  the  extent  of  deterrence  resulting  from  pun- 
ishment may  often  be  exaggerated  and  that  the  extent  of  imprison- 
ment necessary  to  accomplish  the  maximum  deterrence  is  usually 
greatly  exaggerated. 

I  think  that  present  terms  can  be  far  shorter  than  they  usually 
are,  or  are  authorized  to  be,  and  still  accomplish  maximum  deter- 
rence. 

Senator  McClellan.  A  few  days  ago,  there  occurred  another 
incident  here  in  the  Nation's  capital  where  a  man,  apparently  for 
no  reason  at  all  went  out  on  the  street  and  started  shooting  people 
down  and  killed  two,  I  believe,  and  wounded  some  more  before  the 
police  were  able  to  apprehend  him  with  a  bullet  and  kill  him  in 
order  to  stop  him. 

Can  such  action  be  justified  on  the  part  of  the  police — taking 
such  action  as  that  in  a  circumstance  like  that?  Do  you  feel  that 
such  legal  authority  should  be  reposed  in  the  police? 

Mr.  RuDD.  Yes,  I  do. 

Senator  McClellan.  That  is  taking  a  life  to  save  a  life,  is  it  not? 

Mr.  RuDD.  Yes. 

Senator  McClellan.  Then  if  a  man  is  inclined  to  be  a  murderer 
and  you  cannot  establish  his  insanity  and  he  murders  in  cold  blood 
in  a  robbery — he  walks  in,  in  a  burglary,  kills  somebody  in  a  home, 
or  rapes  a  woman  and  then  kills  her — do  you  think  that  society 
has  no  right  to  take  his  life  in  order  to  protect  others  so  that  they 
may  live? 

Mr.  RuDD.  I  do  think  that  society  has  no  right  to  take  his  life 
under  those  circumstances,  Senator. 

Senator  McClellan.  Even  if  he  will  kill  others,  that  it  appears  to 
be  so? 

Mr.  RuDD.  Let  me  explain.  Senator.  In  the  shooting  that  you 
described  first,  I  assume  for  the  sake  of  getting  to  the  issue  that 
there  was  no  other  way  by  which  the  police  could  have  protected 
other  people  on  the  street  from  being  shot  immediately. 

Senator  McClellan.  It  appears  to  be  that  way. 

Mr.  RuDD.  Under  those  circumstances  I  think  that  it  is  right  for 
police  have  the  power  to  shoot  to  kill  when  it  is  absolutely  neces- 
sary immediately.  There  is  an  immediate,  obvious  necessity,  no 
other  possibility.  For  the  man  who  has  killed  in  cold  blood,  as  you 
have  described,  and  has  been  captured,  and  has  been  subjected 
already  to  the  power  of  society  in  imprisoning  him,  holding  him, 
subjecting  him  to  trial  and  sentence,  for  society  to  kill  him  then 
is  to  kill  him  in  cold  blood,  and  to  kill  him  without  necessity. 
_  Senator  McClellan.  You  do  not  think  that  one  can  forfeit  the 
right  to  live  in  a  law  and  order  society  by  becoming  such  an  outlaw? 

Mr.  RuDD.  I  do  not,  cannot  forfeit  the  right  to  be  protected  against 
being  killed  in  cold  blood. 

Senator  ISIcCi.ellax.  Do  you  believe  that  they  should  be  pun- 
ished by  imprisonment? 

Mr.  Rtjdd.  I  think  in  some  cases,  yes. 

Senator  McCleixan.  In  some  cases? 

Mr.  RuDD.  Let  me  say  this. 

Senator  McClellan.  I  am  talking  about  these  cases  that  I  have 
siven  as  an  illustration. 
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Mr.  KuDD.  I  would  think  imprisonment  would  be  appropriate 
in  those  instances,  first  of  all,  for  the  purpose  of  prevention,  that  is, 
or  incapacitation.  Second,  I  think  that  this  is  an  appropriate  in- 
stance in  which  to  demonstrate  society's  disapproval  of  this  conduct 
by  imprisonment. 

Senator  McClellan.  Would  you  go  as  far  in  sentencing  as  sen- 
tencing for  life  or  do  you  think  they  should  have  a  less  sentence? 

Mr.  EuDD.  Sentence  to  life  is  preferable,  in  my  mind,  to  sentence 
to  death. 

Senator  McClellan.  I  was  not  comparing  that.  In  talking  about 
the  sentencing  now  you  have  ruled  out  the  death  penalty  already 
in  any  case.  Wliat  I  am  talking  about  in  these  cases  as  the  extreme  in- 
stances I  have  illustrated  here — would  you  give  those  people  a  life 
sentence  ? 

Mr.  RuDD.  I  do  not  think  so.  I  think,  Senator,  that  the  psy- 
chiatric problems  enters  in  here.  I  cannot  yet  believe  that  persons 
such  as  you  have  described  are  sane. 

Senator  McClellan.  Would  you  confine  them  to  an  insane  asylum, 
some  institution,  mental  institution  for  life? 

Mr.  RuDD.  Not  necessarily  for  life.  I  would  confine  them  until  it 
is  fairly  clear  that  they  are  no  longer  dangerous. 

Senator  McClellan.  Do  you  think  that  psychiatry  has  reached 
that  perfection  scientifically  that  it  can  determine  defuiitely  whether 
one  is  no  longer  dangerous? 

Mr.  RuDD.  Not  definitely.  There  are  weaknesses  and  gaps. 

Senator  McCleli.ax.  Your  position  is  that  we  have  to  take  a  risk 
with  these  people. 

Mr.  RuDD.  I  think  that  there  are  risks,  of  course,  in  all  social 
intercourse,  and  I  think  some  risks  must  be  taken  probably. 

Senator  McClellan.  Any  further  questions? 

Thank  you  very  much. 

Our  next  witness  is  Mr.  Justus  Freimund.  Please  come  up,  sir. 

All  right,  would  you  identify  yourself  for  the  record,  please? 

Mr.  Freiimtund.  My  name  is  Justus  Freimund,  Director,  x\ction 
Service  Division,  National  Council  on  Crime  and  Delinquency.  I 
am  here  today  on  behalf  of  the  National  Council  on  Crime  and 
Delinquency,  which  is  a  private,  nonprofit  organization  in  existence 
since  1907. 

Senator  McClellax.  You  have  a  prepared  statement? 

jNIr.  Freimund.  Yes,  I  do. 

Senator  McClellan.  Yfould  you  like  to  insert  it  in  the  record  and 
comment  on  it? 

Mr.  Freimund.  Yes,  I  would. 

Senator  McClellan.  Very  well. 

[The  prepared  statement  of  Mr.  Justice  Freimund  follows :] 

Statement  of  the  National  Council  on  Crime  and  Delinquency 

The  National  Council  on  Crime  and  Delinquency,  organized  in  1907,  incorpo- 
rated in  1921,  has  Ions  had  an  interest  in  improving  sentencing  and  the  quality 
of  our  penal  systems.  Through  surveys  and  consultation,  it  has  worked  in  many 
states,  studying  existing  systems,  recommending  improved  methods,  and  draft- 
ing proposals  for  legislative  reform.  It  has  published  a  number  of  model 
legislative  acts,  those  most  relevant  to  the  present  Proposed  Code  being  the 
Model  Sentencing  Act,  authored  by  the  Council  of  Judges  of  NCCD,  and  the 
Standard  Act  for  State  Correctional  Association  published  by  NCCD. 
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The  NCCD  strongly  supports  revision  and  reform  of  the  federal  criminal 
laws.  This  overall  goal  of  making  the  federal  criminal  law  more  rational  and 
more  predictable  is  a  salutory  one.  Clear,  coherent  and  uniform  laws  serve  the 
public  by  making  it  plain  what  conduct  is  lawful  and  what  is  forbidden.  They 
give  fair  notice  to  citizens,  judicial  personnel,  and  law  enforcement  officials 
alike,  thereby  restricting   the  possibility  of  arbitrary  punishment. 

The  Senate  1  statutes  embody  a  number  of  distinct  improvements  as  com- 
pared with  the  current  law.  We  applaud  the  establishment  of  the  Restitution 
Fund.  Section  2202  clearly  establishes  criteria  for  imposition  of  a  fine  for 
individuals  and  organizations  as  v/ell.  We  would  submit,  however,  that  the 
sentence  of  a  fine  should  be  imposed  far  more  extensively  in  lieu  of  emphasizing 
imprisonment.  The  Council  of  Judges  of  the  NCCD  has  issued  a  policy  state- 
ment advocating  that  only  the  dangerous  should  be  incarcerated.  Imposing  the 
sentence  of  fines  would  meet  the  needs  of  "just  punishment,"  "deterrence,"  and, 
possibly,  "rehabilitation"  in  the  community,  instead  of  increasing  the  popu- 
lation in  our  over-crowded  prisons  and  jails. 

In  this  statement,  we  are  gravely  concerned  about,  and  express  opposition  to, 
those  sentences  which  deal  principally  with  provisions  that  affect  imprisonment 
and  the  prison  systems.  The  proposed  legislation  is  skewed  with  long  maximum 
sentences  and  automatic  parole  components  in  prison  terms.  A  sentencing 
system  which  mandates  fifteen,  twenty,  thirty  year  and  life  sentences  for  a 
large  variety  of  crimes  becomes  its  own  worst  enemy.  Even  given  the  wide 
disparity  between  authorized  maximum  and  time  usually  served,  the  system's 
inevitable  effect  is  to  destroy  any  possibility  of  rehabilitation  for  nearly  every- 
one caught  in  its  grasp.  High  recidivism  rates  among  felons  testify  to  the  fact 
that  our  prisons  are  training  schools  for  criminals.  By  increasing  the  number 
of  victims  and  offenders,  they  present  a  tragedy  of  broken  and  wasted  lives. 

Maximum  Terms,  Section  2301,  provides  for  maximum  terms  for  felonies, 
authorizing  a  life  sentence  for  Class  A,  thirty  years  for  Class  B,  fifteen  years 
for  Class  C,  seven  years  for  Class  D,  and  three  years  for  Class  E.  Unless  one 
takes  pride  in  a  swollen,  expensive,  wasteful  prison  system.  Chapter  23  re- 
quires serious  reconsideration. 

Although  the  Committee  contends  that  "this  subsection  is  designed  simply 
to  provide  a  maximum  limit  on  the  broad  range  within  which  a  judge  is  per- 
mitted to  exercise  his  informed  discretion  *  *  *  [and]  is  no  more  intended  to 
indicate  the  actual  sentence  a  judge  is  expected  to  impose  in  each  case  than 
are  the  analogous  provisions  of  current  federal  statutes  *  *  *  ,"  it  appears 
very  likely  that  it  would  encourage  the  nation  that  the  maximum  sentence  is 
a  terra  which  accords  with  a  correctional  program  of  rehabilitation.  Moreover, 
subsection  2302  further  authorizes  higher  terms  than  these  if  the  court  finds 
the  defendant  to  be  a  "dangerous  special  offender,"  defined  as  follows : 

(1)  One  who  has  been  convicted  of  two  or  more  felonies  on  different 
occasions ;  one  or  more  of  the  felonies  resulted  in  his  being  imprisoned  prior 
to  commission  of  the  current  offense ;  one  of  more  of  such  felonies  resulted 
in  his  being  in  imprisonment  or  parole  or  probation  within  ten  years  of 
commission  of  current  offense ;  and  no  such  felony  was  charged  to  be  a  basis 
for  increasing  the  grading  of  the  offense.  (Trafficking  in  an  opiate,  trafficking 
in  drugs,  possessing  drugs,  violating  a  drug  regulation,  or  using  a  weapon  in 
the  coui'se  of  a  crime  are  not  included.) 

The  Model  Sentencing  Act  rejects  the  notion  that  a  repeated  offender  should 
be  subjected  to  substantially  longer  terms  than  a  defendant  convicted  for  the 
first  time,  if  the  crime  he  commits  is  not  a  dangerous  one.  The  repetition  of 
offense  may  have  little  bearing  on  dangerousness.  The  increased  penalty  for 
a  non-dangerous  offender  is  really  an  increased  term  for  a  nuisance  offender. 
Such  studies  as  have  been  made  of  the  ha))itual  offender  statutes,  such  as 
this  subsection,  reveal  that  they  are  enforced  without  any  guiding  principle, 
that  most  defendants  who  misrht  be  subject  to  the  statutes  are  not  made 
subject  to  them,  that  their  principal  use  is  as  a  bargaining  element  for  a 
negotiated  plea,  and  that  they  do  not  serve  the  goals  of  either  rehabilitation 
or  pTiblic  protection. 

(2)  One  who  commits  a  felony  as  part  of  a  pattern  of  criminal  conduct 
which  constituted  a  substantial  source  of  his  income,  and  in  which  he  mani- 
fested special  skill  or  expertise. 

This  extended  sentence  can  be  imposed  on  a  sole  offender,  even  one  whose 
crimes  are  limited  to  property,  and  are  never  assaultive.  It  can  be  imposed  on 
a  first  offender,  presumably,  and  the  other  operative  ingredients  of  the  crimi- 
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nal  career  would  be  established  presumably  in  the  sentencing  operation.  To 
call  such  a  defendant  a  "dangerous  special  offender"  is  to  exaggerate  the 
term.  The  Model  Sentencing  Act  would  limit  any  term  of  over  five  years  to 
dangerous  offenders  defined  as  those  who  commit  serious  assaultive  crimes,  not 
a  property  offender  under  any  circumstances  (other  than  racketeering  of- 
fenses). 

(3)  Subdivision  (3)  is  a  definition  applicable  in  general  to  organized  crime, 
calling  as  it  does  for  a  felony  committed  with  o';hers  as  a  pattern  of  criminal 
conduct. 

Vie  support  the  idea  that  organized  crime  is  a  very  serious  menace,  but 
if  the  ordinary  terms  range  up  to  thirty  years  for  felonies,  certainly  the  thirty 
year  term  is  adequately  long,  without  calling  for  lengthening  every  grade  of 
offense. 

In  brief,  the  quite  long  terms  provided  for  in  the  "general  plan"  is  exceeded 
in  a  second  set  of  maximum  terms,  most  of  which  are  needles.sly  long,  not 
particularly  protective  of  the  public  since  those  they  affect  are  not  markedly 
dangerous  in  the  usual  sense  of  the  term. 

To  return  to  the  general  structure  of  terms :  In  cases  in  which  the  judge 
has  not  decided  that  the  defendant  tits  into  one  of  the  "dangerous"  categories, 
the  maximum  terms  are — felony  A,  life  sentence ;  felony  B,  thirty  years ; 
felony  C,  fifteen  years,  Class  D,  seven  years;  and  Class  E,  three  years. 

Under  the  Model  Sentencing  Act,  provision  is  made  for  lengthy  terms  of 
imprisonment — up  to  thirty  years — imposed  on  dangerous  offenders.  But  it 
then  provides  that  the  outside  limit  of  a  commitment  of  a  non-dangerous 
offender  may  be  five  years,  including  parole.  It  permits,  indeed  requires,  that 
the  .iudge  determine  the  maximum  term  within  that.  To  provide,  as  section 
2302  does,  that  even  for  the  lowest  grade  of  felony.  Class  E,  the  maximum  term 
must  be  at  least  three  years,  must  have  the  effect,  if  enacted,  of  substantially 
increasing  prison  terms  where  the  need  for  it  is  surely  not  established  for 
these  offenders. 

We  similarly  oppose  any  provision  that  authorizes  a  Class  A  or  B  felony 
sentence  except  for  seriously  assaultive  crimes.  We  oppose  such  long  terms 
for  mere  property  offenses.  Scanning  the  various  crimes,  we  find  such  a  crime 
in  subsection  1741(2),  counterfeiting  or  forgery,  has  been  made  a  Grade  C  or 
D  felony.  There  may  be  few  such  offenses.  We  recommend  that  it  be  stated 
in  the  code  as  a  general  principle  governing  sentences  that  any  offense  not 
involving  a  seriously  assaultive  act  or  threatening  serious  bodily  harm  shall 
not  be  classified  as  more  severe  than  Grade  E. 

Parole  Component,  Section  2303,  provides  that  the  term  of  imprisonment 
in  the  case  of  a  felony  or  a  Class  A  misdemeanor  automatically  includes,  in 
addition  to  the  specified  term  of  imprisonment,  collateral  consequences : 

A.  Each  such  sentence  includes  a  special  term  of  parole  to  provide  for 
parole  upon  release  from  imprisonment  for  all  defendants,  whether  or  not 
the  parole  term  extends  beyond  the  maximum  period  for  which  the  offender 
could  have  been  confined  under  the  sentence  given  or  under  the  sentence 
authorized. 

B.  Each  such  sentence  also  includes  a  contingent  term  of  imprisonment  of 
one  year  for  a  felony  or  ninety  days  for  a  Class  A  misdemeanor  that  may  be 
ordered  to  be  served  instead  of  the  original  sentence  in  the  event  of  recom- 
mitment for  violation  of  a  condition  of  parole  if  the  contingent  term  of 
imprisonment  is  longer. 

The  idea  of  a  mandatory  parole  component  is  an  innovation  in  America 
penology.  As  built  into  the  proposed  sentencing  system  here,  it  would  (a) 
impede  the  free  operation  of  a  parole  system,  and  (b)  it  would  once  more 
lengthen  actual  time  served  by  prisoners. 

Yi'hen  a  prisoner  is  released  on  parole  after  having  served  nearly  all  of  the 
tei-m  of  imprisonment,  except  for  a  period  of  less  than  one  year,  and  subse- 
quently recommitted,  he  may  be  ordered  to  serve  a  year  in  addition  to  the 
remainder  of  his  prison  term.  Thus,  if  a  defendant  is  sentenced  to  a  six-year 
term  of  imprisonment,  is  released  on  parole  after  five  years  and  ten  months, 
and  he  subsequently  violates  parole,  he  could  be  confined  to  serve  the  remain- 
ing two  months  in  addition  to  the  one  year  contingent  term.  Thus,  the  "parole 
component"  will  often  add  to  prison  time,  and  the  phrase  "prison  component" 
is  seen  to  be  deceptive.  What  first  appears  to  be  six  years  of  "contingent  term" 
(in  our  illustration)  may  turn  out  to  be  a  few  years  more,  in  actual  time 
required  to  be  served. 
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Or,  using  the  same  illustration,  the  parole  board  may  refuse  parole  until 
just  short  of  the  end  of  six  years.  Again,  if  parole  is  violated,  the  six-year- 
prison  component  may  turn  out  to  be  for  eight  years  or  more. 

The  idea  of  a  contingent  parole  component  is  also  an  innovation  in  Ameri- 
can penology.  There  is  nothing  in  the  history  of  parole  that  suggests  that  such 
an  ingredient  is  needed.  The  entire  history  of  parole  has  been  characterized 
by  an  undesirable  lengthening  of  terms  of  imprisonment.  In  view  of  the  fact 
that  prison  terms  in  the  United  States  are  now  substantially  longer  than  in 
any  other  western  country,  without  any  justification  in  public  protection  or 
treatment  needs,  ingredients  that  serve  to  further  lengthen  terms  are  destruc- 
tive. This  is  especially  true  for  the  federal  system,  which  in  earlier  years  was 
known  for  its  relatively  short  terms,  which  were  then  quite  adequate  for 
public  protection,  and  so  far  as  one  can  see  would  still  be  adequate.  If  there 
is  anything  the  federal  system  does  not  need,  it  is  devices  that  will  lengthen 
prison  tei'ms  for  the  general  offender. 

Probation  Sentence,  Section  2102.  Another  issue  of  major  concern  is  the 
legal  restraints  on  probation.  We  urge  the  Subcommittee  not  to  support  such 
a  statute.  It  goes  against  the  grain  of  progressive  penology.  Probation  is 
recognized  as  the  most  effective  form  of  sentence  in  a  great  many  cases,  and 
yet,  Section  2101  requires  a  prison  sentence  unless  the  judge  is  of  the  opinion 
that  probation  "will  not  fail  to  afford  deterrence  to  criminal  conduct  and  such 
disposition  will  not  unduly  depreciate  the  seriousness  of  the  defendant's  crime, 
undermine  respect  for  the  law,  or  fail  to  constitute  just  punishment  for  the 
offense  committed."  Although  the  judge  is  required  to  consider  the  offender's 
individual  circumstances,  such  provisions  implicitly  tell  the  judge  that  pro- 
bation is  not  preferred,  but  a  last  resort,  to  be  accorded  only  the  criminal 
offender  who  is  an  extraordinarily  good  risk.  They  ignore  the  fact  that  prison 
sentences  completely  dislocate  offenders  from  the  community,  cutting  off  the 
ties  of  family  and  job  which  alone  may  provide  the  incentive  to  obey  the  law. 
Yet  since  most  offenders  ultimately  do  return  to  the  outside  world,  it  is  in 
society's  best  interest — as  well  as  their  own — that  these  offenders  have  more 
to  go  back  to  than  a  life  of  crime. 

Furthermore,  it  appears  that  the  probation  sentences  in  Section  2101  are 
disproportionately  longer.  The  maximum  probation  sentence  authorized  for 
many  offenses  exceeds  the  maximum  penalty  authorized  for  the  offense.  The 
maximum  authorized  terms  of  probation  are  (1)  felony,  five  years;  (2)  mis- 
demeanor, two  years;  (3)  infraction,  one  year.  We  concede  that  distinctions 
should  be  made  between  felonies  and  misdemeanors ;  but  we  cannot  support 
a  provision  which  authorizes  longer  probationary  sentences  than  outlined  in 
the  grading  classification.  For  example,  if  an  offender  commits  an  infraction 
(disorderly  conduct),  he  can  be  detained  for  a  maximum  of  five  days  in  a 
federal  facility ;  however,  he  can  be  placed  on  probation  for  one  year.  In 
the  case  of  Class  A  misdemeanors,  one  year  is  the  maximum  authorized 
penalty,  but  an  offender  serving  a  probation  sentence  may  be  subjected  to  a 
two  year  sentence. 

Presentence  Reports,  Section  2002.  Similar  to  the  issues  raised  in  the  section 
above.  Subsection  2002(B)  declares  that  the  defendant  may  be  held  in  custody 
for  ninety  days  while  the  bureau  conducts  a  complete  presentence  diagnostic 
report.  In  many  cases,  the  ultimate  sentence  will  be  a  commitment,  but  in 
others  a  defendant  will  be  placed  on  probation.  To  commit  a  defendant  for 
ninety  days  is  entirely  too  long :  and  yet  Subsection  B  authorizes  the  court 
to  extend  the  period  for  an  additional  ninety  days  to  complete  the  study. 
Surely,  180  days  in  confinement  is   destructive. 

We  would  recommend  that  the  provision  be  included  giving  the  judge  the 
choice  of  an  out-patient  diagnostic  referral.  Certainly,  such  a  strategy  would 
enable  the  defendant  to  maintain  employment  and  community  ties,  if  not 
sentenced  to  confinement. 

Capital  Punishment.  And  last  of  all,  we  would  like  to  comment  on  the  capital 
punishment  issue.  The  National  Council  on  Crime  and  Delinquency  has  long 
opposed  the  death  penalty  as  cruel  and  unusual  punishment.  In  fact,  the  Board 
of  Trustees  of  NCCD  issued  a  policy  statement  condemning  the  use  of  the 
death  penalty  and  urging  its  discontinuance  and  abolition  in  states  in  which 
it  still  exists. 

We  urge  the  Senate  in  general  and  this  Subcommittee  in  particular  not 
to  endorse  a  penalty  which  will  turn  our  moral  clock  backwards  ten  years  in 
the  area  of  equal  justice. 
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Despite  views  to  the  contrary,  the  death  penalty  is  not  a  unique  deterrent. 
All  available  evidence  shows  that  in  states  which  have  had  both  the  death 
penalty  at  one  time  and  abolition  at  another,  a  comparison  of  the  two  periods 
reveals  no  reduction  in  murders  during  the  death  penalty  period.  Comparison 
of  murder  rates  in  two  culturally  similar  states,  one  having  the  death  penalty 
and  the  other  not,  again  shows  that  the  death  penalty  has  no  deterrent  effect. 

We  further  believe  that : 

(1)  Many  who  are  executed  are  persons  who  have  limited  intellect  and  are 
mentally  ill,  their  crimes  being  impulsive,  not  planned,  and  hence  committed 
without  thought  of  the  penalty ; 

(2)  The  fallibility  of  human  beings  and  the  legal  process  has  resulted  and 
may  again  result  in  the  conviction  of  innocent  persons,  and  their  execution 
so  long  as  the  death  penalty  is  used ; 

(3)  Sentences  should  not  be  based  on  vengeance. 

Hence,  we  strongly  encourage  the  members  of  this  Subcommittee  to  oppose 
this  penalty  which  has  been  used  to  perpetuate  racial  and  economic  discrimina- 
tion in  a  fashion  which  degrades  our  natures. 

In  summation,  we  urge  the  members  of  this  Subcommittee — and  the  Senate 
as  well — to  oppose  the  sentencing  provisions  that  would  very  likely  worsen 
the  system  of  prisons  and  release  in  the  federal  jurisdiction.  Terms  would 
be  needlessly  lengthened,  release  procedures  would  be  more  complicated  and 
less  flexible.  The  net  effect  would  be  to  substantially  increase  the  prison 
population,  already  grossly  swollen  as  compared  with  what  might  be  expected 
of  a  prison  system  limited  to  federal  violations. 

We  are  afraid  that  the  sentencing  structure  will  increase  prison  time, 
will  increase  the  number  of  prisoners  in  the  federal  prisons.  The  federal 
prison  population  has  increased  from  12,964  in  1930,  to  19,260  in  1940,  19,134 
in  1950,  24,925  in  1961,  the  highest  reached.  It  dropped  in  1962  to  1967,  but 
commenced  increasing  again  in  1968  and  at  the  end  of  1968  was  20,183.  And 
yet,  in  1975,  its  population  has  risen  to  22,923.  The  average  length  of  federal 
sentences  of  those  committed  has  risen  steadily  each  year  since  1959.  In 
1968  the  average  was  77.2  months. 

^Vill  the  sentencing  system  proposed  in  Senate  1  continue  to  swell  the  length 
of  terms  and  the  number  of  prisoners?  If  our  analysis  is  correct,  it  will. 

Mr.  Freimund.  The  National  Council  on  Crime  and  Delinquency 
is  quite  interested  in  S.  1,  for  a  variety  of  reasons.  But  I  think  today 
because  of  the  nature  of  this  particular  hearing  that  we  will  confine 
our  comments  primarily  to  the  area  of  sentencing. 

However,  before  going  to  that,  we  would  like  to  note  that  the  real 
concern  we  have  is  the  apparent  expansion  of  the  Federal  authority 
into  a  variety  of  crimes,  and  a  variety  of  jurisdictions  that  seems 
to  be  inherent  in  this  bill. 

To  move  on,  we  have  mixed  emotions  to  the  bill.  There  are  a 
number  of  elements  in  the  bill,  for  example,  the  restitution,  the 
increased  use  of  fines,  or  an  organized  approach  to  the  use  of  fines; 
it  seems  to  be  very  good.  We  also  recognize  the  move  toward  recog- 
nizing the  dangerous  offender  as  separate  and  different  problems 
for  the  criminal  justice  system.  A  situation  that  requires,  because  of 
the  nature  of  that  offender,  a  different  type  of  response. 

When  we  come  to  the  other  issues — particularly  these  types  of 
sentences — we  are  impressed  by  the  long  length  of  the  sentences. 
Our  comparison,  which  is  not  complete  at  tliis  time  find  an  increase 
in  the  maximum  amount  of  time  in  prison  provided  in  the  sentencing 
categories. 

We  are  aware,  as  I  am  sure  the  committee  is  aware,  of  the  many 
studies  on  this  issue.  In  all  other  Western  countries  the  period  of 
incarceration  is  much  shorter,  with  no  increase  in  the  public  danger. 

Mr.  KoTHSTEiN.  I  wonder  if  I  m.ay  add  a  footnote  here,  because 
it  is  a  matter  that  is  not  immediately   apparent,  that   while  the 
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maximums  seem  to  be  higher,  it  would  seem  that  under  the  bill 
the  most  commonly  committed  crimes  will  result  in  lower  sentences 
than  under  current  law.  That  is  my  understanding-  of  it. 

Mr.  Freimund.  Yes,  as  I  indicated,  we  have  not  completed  our 
own  analysis  of  it,  there  seems  to  be  some  trend  in  this  direction; 
at  the  same  time,  there  is  an  apparent  expansion  of  the  Federal 
involvement  of  the  S3'^stem. 

I  note,  for  example,  in  the  possession  of  drugs,  there  is  a  marked 
reduction  in  the  amount  of  sentence  called  for  under  this  bill  than  in 
the  existing  statute,  but  more  so  than  currently  applied  in  most 
States.  Another  example,  prostitution  is  defined  very  broadly  in  the 
bill.  This  seems  to  be  an  expansion. 

As  a  matter  of  fact,  our  Council  in  reviewing  it,  has  the  reaction 
that  as  defined  in  this  bill,  the  activity  which  is  norm.ally  a  mis- 
demeanor in  most  State  jurisdictions,  if  not  just  an  infraction,  may 
be  defined  as  a  class  D  felony. 

Again,  I  do  not  want  to  pursue  this  extensively,  because  we  are 
aware  that  there  are  changes.  We  are  trying  to  compare  the  changes 
in  terms  of  the  existing  Federal  law  and  the  State  jurisdictions. 

Mr.  KoTHSTEiN.  Well,  the  major  crimes — the  most  frequent  crimes, 
the  ones  I  would  be  talking  about — would  be  prosecuted  under 
Federal  statutes.  I  just  wanted  to  point  out  that  because  it  is  not  im- 
mediately apparent. 

Mr.  Freimtjnd.  Perhaps  this  is  not  directly  related  to  the  subject 
for  today,  but  I  think  that  it  does  impact  because  of  the  great  ex- 
pansion of  Federal  jurisdiction.  For  example,  the  using  of  a  facility 
of  interstate  commerce,  in  our  Council's  opinion,  this  would  be 
using  a  telephone,  even  driving  on  an  interstate  highway  would 
bring  the  act  into  the  Federal  jurisdiction. 

This  goes  back  to  the  original  question  about  the  expansion  of 
this  toward,  perhaps,  moving  toward  a  national  police  and  national 
law  enforcement  statute,  which  we  feel  is  something  that  should  be 
addressed  more  fully. 

There  are  some  other,  more  specific  points,  for  example,  con- 
cerning parole.  In  general,  the  parole  provision  is  satisfactory.  I 
can  see,  because  imprisonment  is  the  primary  mechanism  of  this 
legislation,  as  in  much  of  the  legislation  of  this  country,  we  are 
putting  an  awful  lot  of  the  pressure  and  a  lot  of  responsibility  on  the 
rather  fragile  vessel  of  incarceration. 

This  bill  includes  provisions  for  parole  as  a  way  of  mitigating 
that  overload.  And  these  may  be  satisfactory. 

However,  the  provision  for  automatic  extension  of  parole  under 
the  completion  of  max  time — when  a  person  serves  his  time  and  then 
automatically  is  ]3laced  on  parole  after  he  has  served  out  his  time, 
appears  to  be  undesirable.  We  found  also  the  mandatory  time  for  a 
violation  is  undesirable.  The  question  of  probation,  although  there  is 
other  language,  we  still  perceive  that  presumption  in  this  bill  is 
against  the  use  of  probation. 

We  are  also  concerned  about  another  aspect  of  the  probation 
language.  Where  a  person,  for  example,  in  the  case  of  an  infraction 
where  he  may  be  incarcerated  for  a  period  of  5  days,  may  be  put 
on  probation  for  a  year.  In  the  case  of  a  misdemeanor,  with  a 
maximum  sentence  of  a  year,  he  may  be  put  on  probation  for  2 
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years.  Again,  you  are  talking  about  both  incarceration  and  proba- 
tion; you  are  talking  about  restraint  and  denial  of  liberties. 

We  raise  the  question  as  to  whether  or  not  it  is  justified  to  extend 
for  twice  the  time,  or,  in  the  case  of  the  infraction,  much  more  so, 
this  retention  of  jurisdiction. 

We  then  come  to  the  question,  is  it  possible  or  feasible  to  have 
probation  for  5  days  for  an  infraction?  We  argue  it  is  ridiculous. 
Perhaps  a  fine  should  be  considered  as  covered  elsewhere  in  the 
statute  concerning  fjies. 

Finally,  one  other  point  I  must  also  note.  The  provision  in  terms 
of  the  presentence  investigation,  which  allows  for  a  90-day  period  of 
incarceration,  in  custody,  doubled  perhaps  by  an  additional  90-day 
period  of  incarceration  at  the  discretion  of  the  judge  for  a  total  of 
180  days  of  incarceration  in  a  Federal  facility.  Again  we  raise  some 
questions  about  this  one  in  terms  of  the  time — 90  days  is  more  than 
adequate,  if  not  an  excessive,  period  of  time  necessary  to  make  such 
a  presentence  investigation.  And,  again,  in  the  Federal  courts  in  the 
past,  45  percent  of  the  people  who  are  convicted  in  the  Federal 
courts  are  placed  on  probation. 

Why,  then,  do  you  have  the  provision  for  90  days  of  incarceration 
in  this  case?  In  other  jurisdictions,  other  than  the  Federal  juris- 
diction, as  many  as  85  percent  of  the  people  are  placed  on  proba- 
tion and  never  incarcerated  at  all. 

In  passing,  it  should  be  noted  that  there  is  little  difference  in  terms 
of  recidivism  between  the  Federal  system  using  probation  45  percent 
of  the  time,  and  States — such  as  Wisconsin  that  use  probation  as 
high  as  85  percent  of  the  time,  raising  again  the  whole  question  as  to 
the  suitability  of  the  incarceration  response,  as  the  prime  first  order 
response. 

On  this  point  of  incarceration  we  argue  that  one  should  consider 
all  other  alternatives  to  incarceration  first.  Then  move  into  incar- 
ceration in  terms  of  the  goal  that  you  are  attempting  to  accomplish 
in  sentencing — which  is  the  reduction  in  crime. 

Finally,  I  cannot  help  but  note  the  inclusion  of  capital  punish- 
ment provisions  in  this  legislation.  We  have  opposed  capital  pun- 
ishment; you  have  heard  other  people  today  talk  about  the  moral 
grounds.  Our  opposition  is  not  from  a  moral  base,  but  from  a  simple, 
more  practical,  base  that  capital  punishment  just  plain  simply  does 
not  worlv  in  terms  of  its  intent — for  example,  as  a  deterrent.  There 
is  no  evidence  that  it  does  deter.  It  does  contribute  to  the  injustice 
of  the  system,  because  if  you  are  white  or  wealthy,  you  are  rarely 
executed. 

Studies  have  been  indicating  that  people  who  have  above  average 
incomes  in  the  United  States  are  not  executed.  People  who  do  not, 
are  executed.  Basically,  we  cannot  support  the  inclusion  of  capital 
punishment.  We  do  recognize,  however,  that  there  are  people  who 
have  committed  acts  that  put  them  in  a  situation  that  they  are  plain, 
simply  dangerous.  There  is  no  denying  this.  There  is  overwhelming 
evidence  of  their  existence  and  these  people  simply  have  to  be 
removed.  You  remove  these  people  from  society — we  have  recom- 
mended in  our  Model  Sentencing  Act  that  you  remove  these  people 
for  a  period  of  30  years.  The  simplistic  purpose  of  this  sentencing  is 
to  stop  their  criminal  activity. 
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This  seems  to  be  a  sentence  which  is  interminable;  it  does  not  at- 
tempt to  accomplish  any  treatment  goal.  The  only  thing  that  seems 
to  work  with  these  people  is  age;  they  seem  to  grow  out  of  their 
violent  and  assaultive  behavior.  We  have  recommended  that  these 
people  be  locked  up  securely,  w^ithout  parole,  for  30  year  periods 
of  time. 

That  is  the  end  of  the  summary  of  my  statement.  I  will  be  glad 
to  respond  to  any  questions. 

Senator  McClellan.  Are  there  any  questions? 

Mr.  RoTHSTEiN.  Mr.  Freimund,  let  me  ask  you  this — and  this  is 
exploratory  for  our  information. 

With  a  person  who  is  locked  up  in  prison  for  an  extended  period 
that  you  mentioned  for  the  most  heinous  crimes  like  murder,  what 
is  the  sanction  if  he  murders  in  prison  a  prison  guard,  if  the  maxi- 
mum that  he  can  receive  is  your  30-year  term  which  he  already  has? 

Mr.  Freimund.  Thirty  years. 

Mr.  EoTHSTEiN.  Which  I  thought  I  said.  Perhaps  I  misspoke.  If 
the  maxim.um  is  30  years,  and  he  already  has  that,  there  is  not  much 
disincentive  to  taking  the  gamble  and  trying  to  get  out  by  murdering 
a  prison  guard. 

In  other  words,  might  that  not  be  at  least  one  limited  appropriate 
area  for  the  greatest  sanction? 

j\Ir.  Freimuxd.  We  argue  on  the  broader  sense  in  a  case  like  that. 
We  would  add  an  additional  30  years,  for  a  total  of  60  years. 

Again,  much  has  been  made  of  the  fact  that  there  is  a  need  to  go 
ahead  and  have  all  kinds  of  sanctions  for  people  who  are  in  prison 
— life  term^s  or  what  have  you.  AVhat  do  they  have  to  lose  ? 

Again,  in  my  own  experience,  I  have  run  institutions 

Mr.  RoTHSTEiN.  If  a  fellow  is  40  years  old  and  into  the  slammer 
when  he  gets  30  years,  he  m.ay  not  care. 

Mr.  Freimund.  You  come  back  to  the  situation  where  people  are 
killed,  with  the  exceptions  of  some  of  your  plotted,  coldblooded, 
calculated  murder  for  hire  operations,  overwhelmingly  in  the  typical 
situation  the  murder  takes  place  when  the  person  is  not  acting  in  a 
rational  wav.  The  fear  of  executing  him  later  simply  will  not 
affect  him.  If  it  were  rational  he  might  as  well  say,  I  will  soon  be 
out  of  prison  so  I  might  as  well  get  along  now. 

Mr.  RoTHSTETN.  Let  us  talk  about  those  ones  that  you  mentioned 
— the  calculated  ones,  ganjrland  killings,  where  there  is  clearly  a 
computation,  and  coldblooded  computation,  that  may  well  take  into 
account  the  calculus  of  what  I  may  stand  to  win  and  lose  from  this. 

May  that  not  be  an  appropriate  area  for  capital  punishment? 
Again,  let  me  say  this  is  exploratory  for  our  purposes.  Even  crimes 
of  passion  will  not  be  deterred  because  they  are  not  thinking  about 
the  crime,  about  the  law,  tliey  are  not  thinking  about  punishment. 
But  these  calculated  ones  may  well  be  thinking  about  it. 

Mr.  Freimund.  Perhaps.  But  again,  I  think  if  you  think  about  it 
— let  us  take  the  case  of  murder  for  hire.  You  are  talking  about  that 
if  a  person  commits  murder  for  hire,  and  assume  that  he  is  appre- 
dended,  that  he  is  going  to  be  going  out  of  business,  as  it  were,  for 
30  years.  If  he  is  30,  he  will  be  60  years  old  before  he  can  enjoy  tlio 
return  on  his  business  endeavor. 
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I  think,  again,  with  these  kinds  of  people  you  are  not  going  to 
have  very  many  people  who  are  going  to  go  ahead  and  offer  to 
trade  off  for  whatever  sum  for  30  years  of  their  life. 

Mr.  RoTHSTEix.  Are  there  some  who  will  be  dangerous  after  30 
years? 

Mr.  Freimitnd.  Some,  perhaps.  Maybe  here  is  where  we  come  to 
the  fact  where  it  is  difficult  to  guarantee  the  behavior  of  anybody. 
Nobody  has  ever  been  able  to  do  it. 

Christ  had  problems  with  his  apostles.  We  cannot  guarantee 
people's  behavior.  "WTiat  you  can  do  is,  within  some  limits,  attempt 
to  affect  their  behavior,  and  you  do  have  to  take  some  kind  of  chance. 
The  alternative,  of  course,  is  to  go  ahead  and  try  to  control  every- 
thing. I  think  we  then  run  into  some  examples  and  some  lessons  from 
history. 

I  am  sure  you  are  acquainted  with  the  Elizabethan  period.  With 
the  Elizabethan  period  there  were  over  85  capital  crimes,  and  a 
crime  was  not  deterred  at  that  tune  in  terms  of  what  records  that 
can  be  recreated  from  that  period. 

]Mr.  KoTusTEiN.  I  wonder  if  I  could  focus  in  on  something.  I 
think  you  are  in  agreement  that  the  question  is  how  much  risk — the 
question  for  decision  by  this  Congress  is,  how  much  risk  does  society 
want  to  take  on  this, 

Mr.  Freimund.  Yes.  And  this  is  the  question  that  is  inherrent  and 
is  frequently  ignored  in  any  approach  to  the  criminal  justice  system, 
in  that  we  have  to  balance  the  need  for  response  and  the  need  for 
protection  of  the  majority  \^ith  civil  and  individual  rights  of  the 
majority  and  of  the  minority. 

It  has  been  suggested,  for  example — not  entirely  facetiously' — 
that  if  we  wanted  to  control  traffic  accidents  and  automobile  "\'ehicle 
deaths,  we  should  have  all  veliicular  deatb.s  be  a  death  penalty.  If 
you  are  driving  an  automobile  and  somebody  is  killed,  you  would 
also  be  executed. 

Mr.  RoTHSTEiN.  One  of  the  prol^lems  is  that  no  judge  would  ever 
convict — or  a  jury. 

-Mr.  Freimund.  You  have  to  adjust  that  with  a  deterrent  argu- 
ment. If  you  are  using  that,  you  have  to  go  ahead  and  create  a 
structure  that  there  is  no  option  other  than  conviction.  If  you  are 
going  to  pursue  the  deterrent  argument,  and  the  corollary'  control 
argument,  that  what  we  intend  to  do  is  deter  and  control,  then  you 
say  that  there  will  be  no  option.  Then  you  have  to  say.  all  right,  is 
that  in  accord  witli  the  princi))les  of  a  democracy?  Then  you  are 
having  to  deal  with  the  other  side  of  the  issue. 

I  think  our  organization,  and  myself  personally,  feel  that  you 
have  to  take  some  risks.  There  is  no  other  way.  So  you  attempt  to 
take  some  risks  in  a  rational  way.  There  is  no  foolproof,  riskproof 
way,  and  to  attempt  to  create  such  a  thing  Iw  long  sentences  through 
a  variety  of  things  is,  I  think  foolhardy.  People  can  very  easily  he 
deceived,  thinking  they  are  accomplishing  something  when  realh^ 
they  are  building  castles  in  the  sky. 

Mr.  RoTHSTEiN.  Thank  you. 

Senator  McClellan.  '\Aniat  about  a  hired  killer?  What  kind  of 
punishment  should  he  have?  Someone  who  agrees  to  kill  for  mone}^? 

Mr.  Freimund.  Again 
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Senator  McClellax,  Thirty  years? 

Mr.  Freimund.  Thirty  years. 

Senator  McClellan.  If  he  kills  again  after  he  gets  out? 

Mr.  Freimund.  Another  30  years. 

Senator  McClellax.  Another  30  years. 

In  other  words,  you  can  kill  as  many  as  you  want  to — as  long 
as  you  live — on  a  36-year  sentence.  Do  you  think  that  is  justice? 

Mr.  Freimund.  The  question  is,  what  is  justice? 

Senator  McClellax.  What  is  it? 

Mr.  Freimund.  Justice,  in  some  definitions 

Senator  McClellax.  Do  you  think  that  someone  who  is  willing 
to  go  out  and  deliberately  commit  a  murder,  makes  his  living  that 
way,  do  j-ou  think  justice  is  30  years — that  that  is  justice  for  that 
kind  of  crime? 

Mr.  Freimuxd.  Yes. 

Senator  McClellax.  You  do.  I  am  sorry  we  disagree.  It  is  a 
cheap  price  on  a  human  life.  Are  there  any  questions? 

Tliank  you  very  much.  The  Chair  will  direct  that  the  staff  may 
receive  for  the  record,  for  the  next  15  days,  any  comments  that  any- 
one wishes  to  make  on  S.  1,  and  I  would  expect  submissions  to  be 
reviewed  and  examined.  If  there  is  any  question  about  them,  submit 
them  to  the  chairman. 

Very  well,  this  seiies  of  hearings  is  concluded.  The  committee 
stands  adjourned. 

[Whereupon,  at  11 :50  a.m.,  the  subcommittee  adjourned,  subject 
to  the  call  of  the  Chair.] 

American  Civil  Liberties  Union, 

Washington,   D.C.,   April   S,   1975. 

Memorandum  to  Members  of  the  Senate  Judiciary  Committee 
Re  :    S.  1.  as  Amended 

Enclosed  is  the  statement  of  Melvin  L.  Wulf  for  the  American  Civil  Liberties 
Uriion  on  S.  1,  as  amended. 

Mr.  Wulf  s  work  complements  that  of  Mary  Ellen  Gale  who  provided  the 
ACLU's  views  on  predecessor  legislation. 

A  summary  of  the  document  appears  prior  to  the  table  of  contents. 
Sincerely, 

Charles  Morgan,  Je. 

Statement  of  Melvin  L.   Wt^lf.   Lf.oal  Director, 
American  Civil  Liberties  Union 

Introduction 

The  ACLU  is  a  nationwide,  non-parti.san  orsanization  of  275,000  members 
dedicated  to  the  preservation  and  promotion  of  individual  rights  and  liberties 
guaranteed  by  the  Constitution  of  the  United  States.  One  of  the  ACLU's  pri- 
mary missions  is  to  encourage  legislative  advancement  of  civil  liberties  and  to 
ojipose  legislative  encroachment  on  them. 

The  ACLU  supports  revision  and  reform  of  the  federal  criminal  laws.  The 
over-all  goal  of  making  the  federal  criminal  law  more  rational  and  more 
predictable  is  a  salutary  one.  Clear,  coherent,  and  uniform  law?  serve  the 
public  by  making  it  plain  what  conduct  is  lawful  and  what  is  forbidden.  They 
give  fair  notice  to  citizens  and  law  enforcement  officials  alike,  thereby  restriet- 
nig  the  possibilities  of  arbitrary  punishment.  However,  obtaining  clear  and 
coherent  laws  at  the  expense  of  the  rights  and  liberties  of  our  people  would 
be  a  step  backward. 


191 

In  the  pages  that  follow,  we  express  our  strong  opposition  to  some  specific 
provisions  of  S.  1,  as  amended."  lu  particular,  we  focus  on  the  bilTs  national 
security  provisions  which  we  believe  are  especially  dangerous  to  First  Amend- 
ment freedoms.  In  some  cases,  such  as  parts  of  the  nsitional  security  section 
and  all  of  the  obscenity  sections,  we  urge  that  provisions  be  eliminated  al- 
together. In  otliers.  we  suggest  revisions  or  express  concerns  which  .should 
guide  tho.se  who  may  draft  revised  sections. 

Reform  of  the  federal  criminal  laws  is  an  important  undertaking.  It  must  be- 
done  with  deep  concern  for  the  civil  rights  and  liberties  of  the  individual 
citizens. 

I.      OFFENSES    INVOLVING    NATIONAL     SECURITY 

A.  The  "Official  Secrets"  Act 

Five  sections  of  P.  1.  would  reverse  200  years  of  democratic  decision-making 
under  the  Con.stitution  by  preferring  government  secrecy  to  the  freedoms- 
guaranteed  by  the  Fir.st  Amendment.  Se>-tions  1121-25  of  S.  1  would  deliver 
into  the  hands  of  the  Executive  complete  and  final  control  of  information, 
"relating  to  the  national  defense."  The  free  fiow  of  facts  and  opinions  ort 
which  self-government  ultimately  depends  would  be  dammed  at  its  source. 
Our  true  national  security,  wiiich  springs  from  "uninhibited,  robust,  and  wide- 
open"  debate  on  public  issues  and  public  officials,  ^'eic  York  Times  Co.  v> 
i^nUivan,  .376  U.S.  2.54.  270   a9G4).  would  be  destroyed. 

YViien  Congress  first  debated  the  Espionage  Act  of  1917,  two  Senators  marked 
off  for  future  generations  the  parameters  of  debate  over  the  pi-otection  of 
national  security  : 

"Senator  Nelson.  [While]  there  are  some  expressions  perhaps  in  the  bill 
that  may  .seem  a  little  too  drastic,  yet  I  hold  that  when  the  safety  of  the 
country  is  at  stake  the  rights  of  the  individual  must  be  subrogated  to  the 
great  right  of  maintaining  the   integrity  and  welfare   of  the  Nation. 

Senator  Cummins.  The  Senator  from  ;Minneso*:a  seems  to  think  this  is 
necvssary  for  the  safety  of  the  T'nited  States.  I  do  not;  nor  do  I  think  we 
have  a  Nation  wortli  saving  if  this  is  necessary.  If  the  power  that  is  here 
sought  to  be  given  to  the  Executive,  coupled  with  these  offense.s  that  are 
for  the  first  time  described  in  American  life  are  necessary,  I  doubt  u'hether 
the  Nation   could  be   preserved."   .54   Cow^^.   Record  3488    (1971). 

We  submit  that  Senator  Cummins  had  the  best  of  that  exchange  and  that — 
so  long  as  we  remain  a  free,  outspoken,  and  democi'atic  society — he  will  always- 
have  the  best  of  it. 

r>ur  opposition  to  the  information  control  provisions  of  S.  1  begins  with, 
the  .spirit  which  permeates  them — Executive  distrust  of  the  American  people 
and  the  American  press.  Needless  to  say,  it  is  ironic  that  legislation  of  this- 
kind  should  be  proposed  so  soun  after  the  f.^11  of  the  Nixon  regime.  That 
administration's  obsession  with  secrecy,  its  di.strust  of  the  American  people, 
and  its  animus  towards  the  press  should  surely  have  taught  us  the  lesson  of" 
the  need  for  more  not  less  openness  in  government,  and  more  not  less  trust 
of  the  people  and  the  press.  But  Sections  1121-1125  of  S.  1,  as  amended,  are- 
vt^ritten  as  if  Watergate  and  its  fallout  never  happened.  A  moment's  thought 
must  lead  to  the  obvious  conclusion  that  the.se  provisions  must  be  thought 
objectionable  in  principle  and  practice,  and  we  urge  the  Congress  to  reject 
them  and  thus  refuse  to  elevate  official  secrecy  to  the  status  of  law. 

Secondly,  we  believe  that  the  over-all  thrust  of  these  statutes  is  profoundly^ 
unconstitutional.  They  strike  at  the  heart  of  free  speech  and  due  process  of 
law.  They  sweep  within  their  prohibitions  the  collection,  communication,  or 
publication  of  information  relating  to  the  national  defense  regardless  of  its^ 
origin.  They  set  no  standard  whereby  the  conscientious  citizen,  public  oflScial, 
or  news  reporter  may  determine  whether  the  information  he  possesses, 
gathers,  or  shares  with  others  is  constitutionally  protected — or  the  subject  of 
criminal  .sanctions.  They  use  terms  so  broad  and  vague  as  to  force  men  and 
women  of  good  will  to  guess  at  the  meaning  of  the  law — and  a<-t  at  their 
peril.  They  encourage  ofiicial  abuse  by  inviting  selective  prosecution  and  ad- 
judication on  political  or  personal  grounds.  Coupled  with  the  capital  punish- 
ment provisions  of  S.  1.  passed  earlier  this  year,  they  might  even  provide  a 
ri:-^.i!d:^.tory  death  penalty  for  individuals  who  sought  only  to  inform  their 
ft-llow  citizens  on  the  great  public  issues  of  our  time. 

'  A]l  rpference  to  S.  1  in  the  succeeding  pages  are  to  S.  1  as  amended,  the  version  of 
tie  bill  now  before  the  Senate  Judiciary  Committee. 
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Throughout  this  chapter,  the  commission  of  a  criminal  act  is  made  dependent 
upon  its  being  committed  in  "time  of  war,"  or  the  punishment  is  enhanced  if 
the  crime  is  committed  in  "time  of  war."  Sabotage  as  a  Class  A  felony  can  be 
committed  only  "in  time  of  war"  (§1101)  ;  one  can  impair  military  effective- 
ness by  false  statements  only  "in  time  of  war"  (§1112);  whether  or  not 
espionage  is  committeed  "in  time  of  war,"  determines  whether  the  crime 
is  a  Class  A  or  B  felony  ( §  1121 ) . 

Whenever  an  offense  turns  on  whether  the  United  States  is  at  war,  S.  1 
should  require  that  the  war  is  one  declared  by  Congress  under  Art.  I,  Sec. 
8  of  the  Constitution. 

All  of  the  offenses  which  require  our  being  at  war  are  not  only  tradition- 
ally thought  to  be  serious  indeed,  but  some  of  them  inevitably  implicate 
questions  of  freedom  of  speech.  And  if  the  First  Amendment  is  to  be  so 
seriously  impaired  under  any  of  these  provisions,  those  drastic  restrictions 
upon  fundamental  freedoms  should  be  permitted,  if  at  all,  only  after  a  de- 
liberate and  explicit  declaration  of  war  by  Congress,  as  required  by  Article  I, 
Sec.  8  of  the  Constitution.  The  nation  should  be  insured  that  imposition  of 
the  severe  penalties  provided  in  these  sections,  together  with  their  intrusions 
into  the  First  Amendment,  not  be  left  to  the  sole  determination  of  the 
Executive  Branch  of  government. 

It  would  be  a  substantial  retrogressive  step  to  provide  that  any  "war," 
whether  or  not  it  is  declared  by  Congress,  may  trigger  prosecutions  and  affect 
sentences  under  various  sections  of  Chapter  11.  Judicial  and  scholarly  opinion  is 
deeply  divided  on  the  question  of  the  legality  of  the  Vietnam  War  and  similar 
<iuestions  were  appropriately  raised  by  the  engagement  of  our  troops  in  the 
Dominican  Republic  in  1965.  The  formulation  of  "declared  war"  makes  ex- 
plicit what  is  required  prior  to  the  application  of  these  penal  sanctions  particu- 
larly since  many  of  them  curtail  fundamental  freedoms  normally  protected  by 
the  First  Amendment. 

1.  Section  1121.  Espionage. 

The  American  Civil  Liberties  Union  recognizes  that  genuine  espionage  is  a 
serious  offense  against  the  nation,  requiring  criminal  sanctions  and  punish- 
ment. Because  it  is  subject  to  serious  abuse  in  times  of  national  crisis,  it 
must  be  closely  and  carefully  defined.  See  Gorin  v.  United  States,  312  U.S. 
19  (1941).  Instead,  Section  1121  broadly  criminalizes  the  knowing  collection 
or  communication  of  "national  defense  information,"  with  the  "knowledge 
that  it  may  be  used,  to  the  prejudice  of  the  safety  or  interest  of  the  United 
States,  or  to  the  advantage  of  a  foreign  power  *  *  *  " 

By  eliminating  specific  intent  as  an  element  of  the  crime  of  espionage,  S.  1 
invites  wholesale  abuse  of  the  First  Amendment  by  allowing  prosecution  and 
conviction  of  individuals  whose  purpose  in  speaking  of  so-called  "national 
defense  information"  is  to  inform  the  American  people  of  governmental 
activities  which  the  public  has  a  right  to  know,  and  which  they  should  know, 
in  order  to  pass  judgment  on  those  activities.  Without  intent  to  injure,  the 
conduct  intended  to  be  prohibited  by  a  valid  espionage  statute  cannot  use- 
fully be  regulated  for  the  result  is  to  seriously  invade  rights  protected  by  the 
First  Amendment. 

In  addition,  the  terms  used  in  Sec.  1121  to  define  the  crime  are  fraught 
with  confusion.  What  is  "national  defense  information"?  Or,  more  to  the 
point,  under  §  1128(g),  what  is  not  "national  defense  information"?  The 
Supreme  Court  held  in  Gorin,  supra,  312  U.S.  at  31-32,  that  under  a  statute 
listing  specific  places  and  things,  this  was  a  question  for  the  jury  to  determine. 
Sound  public  policy  and  constitutional  law  alike  demand  a  carefully  confined 
legal  definition  to  give  advance  warning  of  what  conduct  is  prohibited  and 
to  guide  jury  deliberations.  Under  the  present  terminology  a  newspaper  report 
that  bad  weather  had  delayed  an  Air  Force  airplane  test,  that  a  prominent 
general  was  hospitalized  for  minor  surgery,  that  the  North  Vietnamese  had 
deployed  troops  in  South  Vietnam,  or  that  U.S.  troops  were  using  defective 
rifles,  would  all  be  proper  subjects  for  invocation  of  the  espionage  provisions. 
Yet  the  first  two  are  probably  trivial,  the  last  two  are  not  only  proper  but 
necessa'-y  to  informed  public  debate,  and  all  four  are  protected  by  even  the 
narrowest  reading  of  the  First  Amendment. 

Granted  that  Congress  cannot  envision  every  prospective  violation,  criminal 
statutes  which  touch  on  First  Amendment  freedoms  must  nonetheless  be 
written  to  forbid  only  the  narrow  class  of  conduct  which  genuinely  endangers 
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the  public  welfare.  XAACP  v.  Button,  371  U.S.  415,  433,  438  (1963).  The  late 
Mr.  Justice  Harlan,  a  strict  constructionist  of  the  Bill  of  Rights,  put  it  like 
this: 

"But  when  a  State  seeks  to  subject  to  criminal  sanctions  conduct  which, 
except  for  a  demonstrated  paramount  state  interest,  would  be  within  the  range 
of  freedom  of  expression  as  assured  by  the  Fourteenth  Amendment,  it  cannot 
do  so  by  means  of  a  general  and  all-inclusive  *  *  *  prohibition.  It  must  bring 
the  activity  sought  to  be  proscribed  within  the  ambit  of  a  statute  or  clause 
'narrowly  drawn  to  define  and  punish  specific  conduct  as  constituting  a  clear 
and  present  danger  to  a  substantial  interest  of  the  State.'  ..."  Garner  v. 
Louisiana,  368  U.S.  157,  202  (1961)    (concurring  opinion)    (citation  omitted). 

There  are  similar  problems  with  the  other  statutory  phrases.  One  reason 
why  information  about  the  general's  gallstones  or  the  Army's  misfiring  M-16"s 
(no  secret,  of  course,  to  the  enemy)  might  be  brought  within  the  statute's 
sanctions  lies  in  the  provision  that  the  only  required  proof  is  "knowledge''  that 
the  information  "may  be  u.sed  *  *  *  to  the  advantage  of  a  foreign  power." 
But  any  inforhiation  with  some  relationship,  no  matter  how  tangential,  to  the 
national  defense,  may  be  to  the  advantage  of  some  foreign  "government, 
faction,  party  or  military  force,  or  persons  purporting  to  act  as  such,"  or  "any 
international  organization"  (the  definition  of  "foreign  power"  as  given  in 
Section  111  of  ^>.  1).  The  International  Red  Cross  may  be  intere.sted  to  learn  of 
our  medical  technology — and  may  use  it  to  help  the  wounded  enemy.  A  German 
political  party  may  use  statistics  about  disaffected  or  drug-abusing  soldiers  to 
back  up  a  demand  for  removal  of  U.S.  troops  from  German  soil.  These  are 
among  the  "dangers"  of  free  speech.  The  Constitution  never  guaranteed  that 
free  speech  would  protect  us  from  the  ridicule  or  hostility  of  foreign  nations,, 
or  from  the  use  of  our  ideas  beyond  our  shores.  Its  authors  claimed  only  that  if 
we  were  willing  to  run  these  risks,  we  would  not  be  free — and  the  opinion  of 
others   would  no  longer  matter. 

Morever.  there  seems  little  reason  for  starting  the  proposed  standard  of 
harm  in  the  disjunctive :  injury  to  the  United  States  or  advantage  to  a  foreign 
power.  "Tllf  a  communication  does  not  work  an  injury  to  tlie  United  States, 
it  would  seem  to  follow  logically  that  no  government  interest  can  be  asserted 
to  overcome  the  first  amendment's  guarantee  of  freedom  of  speech."  Nimmer, 
"National  Security  Secrets  v.  Free  Speech :  The  Issues  Left  Undecided  in  the, 
Ellsberg  Case."  26  Stan.  L.  Rev.  311,  330  and  n.  92  (1974).  See  United  States^ 
V.  Heine,  151  F.2d  813  (2d  Cir.  1945),  cert,  denied,  328  U.S.  833  (1946),  where 
Judge  Learned  Hand  refused  to  apply  a  similar  clause  of  a  precursor  statute 
to  information  which  had  never  been  classified. 

There  is  no  greater  certainty  in  the  requirement  of  knowledge  that  the 
information  gathered  or  disseminated  may  be  used  "to  the  prejudice  of  the 
safety  or  interest  of  the  United  States."  Are  we  more  or  less  "safe"  if  the 
public  knows  or  does  not  know  of  our  defense  needs?  Is  it  in  the  "interest"  of 
the  United  States  to  suppress  the  facts  about  our  conduct  of  the  war  ia 
Southeast  Asia  or  to  spread  them  on  the  public  record  for  debate?  The  mean- 
ing of  the  First  Amendment  is  that  the  government  shall  not  have  the  power 
to  limit  public  knowledge,  save  in  narrow  circumstances  where  national 
survival  is  in  clear  and  present  danger.  See,  e.n.,  Whitney  v.  California,  274 
U.S.  357,  376-77  (1927)  (Brandeis,  J.,  concurring)  ;  cf.  Brandenburg  v.  Ohio, 
395  U.S  .  44   (1969).  As  a  former  Secretary  of  State  observed  in  1822: 

"No  nation  ever  yet  found  any  inconvenience  from  too  close  an  inspection 
into  the  conduct  of  its  officers ;  but  many  have  been  brought  to  ruin  and 
reduced  to  slavery,  by  suffering  gradual  imposition  and  abuses,  which  were 
imperceptible,  only  because  the  means  of  pubilicity  had  not  been  secured." 
1  E.  Livingston,  Criminal  Jurisprudence  15  (1873  ed. ),  quoted  in  Nimmer, 
supra,  26  Stan.  L.  Rev.  at  333. 

2.  Section.  1122.  Disclosing  national  defense  information 

Section  1122  makes  criminal  the  knowing  communication  of  "national  de- 
fense ir.formarion"  to  a  person  "he  knows  is  not  auihori:/ed  to  receive  it." 
Section  1126  defines  "authorized"  as  meaning  authority  to  have  access  to, 
receive,  possess,  or  control  "as  a  result  of  the  provisions  of  a  statute  or 
executive  order,  or  a  regulation  or  rule  thereunder  *  ♦  *  "  The  statute  thus 
delivers  to  Congress  and  the  Administration  the  exclusive  power  to  determine 
who   shall,  and  who  shall  not,  learn,  speak,  or  write  about  a  vast  array  of 
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politically  as  well  as  militarily  sensitive  information.  To  state  this  proposition 
is  to  refute  it.  The  Constitution  permits  no  such  law. 

Moreover,  by  failing  to  require  a  specific  intent  to  do  an  unlawful  act,  the 
statute  "may  be  a  trap  for  innocent  acts,"  Pnpachristou  v.  City  of  Jacksonville, 
405  U.S.  156,  164  (1972).  It  is  so  "lacking  in  ascertainable  standards  of  guilt, 
that  *  *  *  it  failfs]  to  give  a  person  of  ordinary  intelligence  fair  notice  that 
his  contemplated  conduct  is  forbidden."  Palmer  v.  City  of  EucUcI,  402  U.S. 
?544,  545  (1971).  No  standard  of  conduct  whatsoever  is  specified.  Government 
officials  are  given  a  free  hand  to  enforce  their  own  ideas  of  what  the  law 
should  be,  and  enforcement  will  depend  on  who  is,  or  is  not,  annoyed  by  the 
disclosure.  But  criminal  statutes  this  vague  are  plainly  unconstitutional. 
Cootes  V.  City  of  Cincifinati,  402  U.S.  fill  (1971).  In  addition,  S  1122  is  ov<^r- 
hroad  in  a  constitutionally  fatal  sense,  for  it  sweeps  within  its  prohibition 
<?onduct  which  is  not  only  innocent,  but  sanctioned  by  the  First  Amendment. 
See,  e.fj.,  Kpyishlan  v.  Board  of  Regents.  385  U.S.  589  (1967)  ;  Bnggett  v.  Bul- 
litt, 377  U.S.  360  (1964).  An  overbroad  statute  may  be  invalid  even  though 
it  generally  protects  vital  national  intere.^ts  which  can  on  appropriate 
■occasions  outweigh  First  Amendment  rights.  United  States  v.  Rohel,  3S9  U.S. 
■258  (1967).  Cf.  Gorin  v.  United  States,  supra,  312  U.S.  at  28,  narrowing  an 
'espionage  statute  to  apply  only  when  scienter  is  established. 

S.  Section  1123.  Mishandling  national  defense  informafion. 

Section  1123  has  similar  deficiences  of  vagueness  and  overbreadth.  Had  this 
provision  been  law  at  the  time  of  the  revelation  of  the  Pentagon  Papers,  every 
person  through  whose  hands  they  passed  could  have  been  charged  with  this 
offense.  Even  members  of  Congress  and  their  staffs  might  have  been  prosecuted. 
^ce  Gravel  v.  United  States,  408  U.S.  606  (19721.  Reporters,  editors,  publishers, 
secretaries,  and  probably  even  printers  could  have  been  swept  within  the 
statute's  reach.  Indeed,  the  government  attempted  to  use  the  similar,  although 
perhaps  not  quite  so  voluminous,  provisions  of  18  U.S.C.  §  793(e)  in  prosecuting 
Daniel  Ellsberg  and  Anthony  Russo. 

This  provision  also  poses  a  unique  constitutional  difficulty,  by  making  it  a 
■felony  for  one  in  unauthorized  possession  or  control  of  "national  defense  in- 
formation" knowingly  to  fail  "to  deliver  it  promptly  to  a  federal  public  servant 
"Who  is  entitled  to  receive  it."  The  Fifth  Amendment  forbids  the  enforcement 
of  statutes  which  infringe  the  privilege  against  self-incrimination.  The  Supreme 
Court  has  repeatedly  struck  down  efi'orts  to  short-circuit  the  investigative 
process  (and  the  Constitution)  by  criminalizing  the  failure  to  register  oneself 
as  a  probable  criminal.  E.g.,  Haynes  v.  United  States,  390  U.S.  85  (1968)  (failure 
to  register  a  firearm)  ;  AlbeHson  \.  S.A.G.B.,  382  U.S.  70  (1965)  (failure  to 
register  as  a  Communist  Party  member)  ;  Leary  v.  United  States,  395  U.S.  6 
(1969)  (failure  to  comply  with  the  Marijuana  Tax  Act).  Cf.  Leary.  supra, 
395  U.S.  at  28,  holding  that  the  Fifth  Amendment  establishes  a  "right  not  to 
be  criminally  liable  for  one's  previous  failure  to  obey  a  statute  which  required 
an  incriminatory   act." 

4-  Sectioti  112/f.  Disclosing  classified  information. 

Section  1124  would  make  it  a  crime  for  a  "person"  to  communicate  classified 
information  to  "unauthorized"  persons,  regardless  of  his  intent  and  regardless 
of  the  probable  or  even  possible  effect  of  hi.s  actions.  ^lere  disclosure,  with  no 
shadow  of  purpose  or  capacity  to  damage  the  genuine  national  defense  interests 
of  the  nation,  would  be  a  felony  punishable  by  a  $100,000  fine  and  seven  years 
in  prison. 

Yet  it  has  been  estimated  by  a  security  consultant  with  more  than  45  years 
of  military  and  civilian  experience  in  the  field  of  national  deefn.se  information, 
that  over  99 1/^  per  cent  of  classified  documents  contain  information  in  the 
public  domain  or  do  not  warrant  protection  for  other  rea.sons.  Subcomm.  on 
Criminal  Laws  and  Procedures  of  the  Senate  Comm.  on  the  Judiciaiy.  92nd 
Cong.,  2nd  Sess.,  Hearings  on  Reform  of  the  Federal  Criminal  Lavs.  Pt.  Ill, 
Subpart  D,  at  3045  (Comm.  Print  1972)  (Testimony  of  William  G.  Florence). 
It  may  be  suggested  that  the  problems  Mr.  Florence  spoke  of  have  been  over- 
come by  the  new  Executive  Order  No.  11.652  of  March  S,  1972,  ostensibly  re- 
forming the  classification  process.  But  Mr.  Florence  testified  before  a  Sub- 
committee last  year  that  he  had  tried — and  failed — to  obtain  from  the  Depart- 
ment of  Defense  earlier  in  1974  some  of  t'ae  classified  documents  which  were 
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<iesignat-ecl  as  public  records  by  the  presiding  judge  during  the  Russo-Ellsberg 
trial  The  reason  for  denial  of  his  request?  The  Pentagon  Papers— which  have 
been  widely  quoted  in  newspapers,  discussed  at  the  trial,  recorded  in  the  tnat 
transcripts',  and  spoken,  read,  and  argued  about  by  millions  of  Americans  (and 

foreigners) — are  still  classified.  

But  this  is  not  all.  Enactment  of  this  statute  would  irreparably  damage— 
if  not  virtually  destroy— the  freedom  of  the  press  upon  which  an  informed 
public  and  democratic  self-government  itself  rely.  If  the  press  is  not  to  become 
merely  a  withered  arm  of  government  instead  of  the  adversary  force  the  Consti- 
tution intended,  it  must  have  sources  other  than  official  press  releases  for  the 
information  it  publishes.  _     .  .  ~  j.,      r^  •^„^\ 

In  a  studv  prepared  by  the  Foreign  Affairs  Division  of  the  Congressional 
Research  Service  for  the  Senate  Foreign  Relations  Committee,  the  point  is 
brought  home.  See  Hearings  on  Reform  of  the  Federal  Criminal  Laws  supra, 
Sit  3063-94.  The  study  found  "wide  agreement  that  the  great  bulk  of  defense 
material  is  usually  over  protected— too  highly  classified  for  too  long  a  time. 
Id  at  3077.  And,  it  continued,  high  government  officials— such  as  former  becre- 
taries  of  Defense  Melvin  R.  Laird  and  Clark  M.  Clifford— frequently  ••declass- 
ify" national  defense  information  when  it  serves  their  purposes,  revealing  it 
to  Congressional  committees  to  justify  budget  requests  or  to  news  reporters  to 
test  out  public  opinion  on  a  wide  variety  of  subjects.  Id.  at  30.S0-S1.  inere  is 
a  -high  incidence  of  leaks  of  classified  information  which  appear  to  be  ap- 
proved by  some  one  in  authority  *  *  *"  Id.  at  3081.  ^sff^^onh 
No  wonder,  then,  that  conscientious  reporters  turn  to  officials  with  different 
opinions  and  different  facts  at  their  command  to  test  out  in  their  turn  the 
Administration's  version  of  the  truth.  Veteran  reporters  and  editors  of  the 
AYw  York  Times  and  Washinqton  Post  filed  affidavits  in  the  Pentagon  Pai>ers 
oa<^e  see  Xeiv  York  Titnes  Co.  v.  United  States.  403  U.S.  713  (1971).  to  the 
effect  that  official  and  unofficial  leaks  were  both  a  neces.sary  source  of  informa- 
tion for  a  responsible  press.  Without  the  use  of  classified  material,  according 
to  Times  Washington  Bureau  Chief  Max  Frankel,  '-[tlhere  could  be  no  adequate 
diplomatic,  military,  and  political  reporting  of  the  kind  our  people  take  tor 
granted  .  .  ."  Excerpts  from  Affidavit  reprinted  in  Hearings  on  Reform  of  tne 
Federal  Criminal  Laws,  supra,  at  3079.  t-  -..  j 
As  the  Supreme  Court  declared  in  another  context,  the  people  of  the  I.nited 
States-  "may  not  be  regarded  as  closed-circuit  recipients  of  only  that  which 
the  State  chooses  to  communicate.  They  may  not  be  confined  to  the  expression 
of  those  sentiments  that  are  officially  approved."  Tinker  v.  Des  Moines  Inde- 
pendent Community  School  District,  393  U.S.  503.  511  (1969). 
And  see  Justice  Douglas'  concurring  opinion  in  New  York  Times  Co.  v.  United 
States,  403  U.S.  713,  723-24   (1971)  ; 

"The  dominant  purpose  of  the  First  Amendment  was  to  prohibit  the  wide- 
spread practice  of  governmental  suppression  of  embarrassing  information.  It  is 
common  knowledge  that  the  First  Amendment  was  adopted  again.st  the  wide- 
spread use  of  the  common  law  of  seditious  libel  to  punish  the  dis.semination  of 
material  that  is  embarrassing  to  the  powers-that-be.  Secrecy  in  government  ig 
fundamentally  anti-democratic,  perpetuating  bureaucratic  errors.  Open  debate 
and  discussion  of  public  i.ssues  are  vital  to  our  national  health." 

The  statute  as  written  invites  abuse.  Every  "person"  who  handles  classitied 
information  would  speak  in  peril  of  violating  its  technical  commands,  and  be 
subject  to  prosecution  for  politically  embarrassing  the  government.  Officials 
could  be  punished  for  expressing  political  views  distasteful  to  the  government 
if  a  single  clas.sified  fact  could  be  found  within  their  statements.  Granting  that 
the  government  has  the  right  to  protect  limited  categories  of  information  from 
unauthorized  disclosure  by  its  employees,  it  need  not  make  such  transgressions 
criminal.  Dismissal  of  those  who  release  information  with  culpable  intent  or 
for  personal   gain   should  be   a    sufficient   sanction. 

The  allowance  of  a  defense  that  the  information  communicated  was  not 
lawfully  subject  to  classification"  is.  of  course,  desirable  if  the  offense  is  to 
exist  at  all.  But  invocation  of  that  defense  requires  the  defendant  first  to  have 
exhausted  his  remedies  before  the  classification  review  agency  to  be  estab- 
lished under  Sec.  1124.  The  difficulty  with  that  condition  is,  however,  that  no 
provision  is  made  requiring  the  agency  to  act  promptly.  Consequently,  the 
agency  could  sit  on  material  for  weeks  or  even  months,  during  which  time  the 
materials  relevancy  would  have  passed  by. 
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5.  Section  1125.  Vnlaivfully  obtaining  classified  information. 

This  section  makes  it  a  crime  for  an  agent  of  a  foreign  power  to  obtain  or 
collect  "classified  information."  Insofar  as  the  section  also  precludes  the  de- 
fense that  the  information  was  improperlly  classified,  and  since  it  does  not 
require  proof  of  culpable  intent,  it  would  be  subject  to  due  process  and  free 
speech  objections  similar  to  those  outlined  above. 

6.  Section  1128.  Definitions  for  section  1121  through  1125. 

Objections  to  the  definitions  of  "authorized,"  "classified  information"  and 
"national  defense  information"  have  been  noted  above.  We  strongly  urge  that 
if  the  latter  phrase  is  retained,  it  be  closely  restricted  to  military  or  defense 
material  which  the  government  has  a  legitimate  interest  in  keeping  secret 
from  the  outside  world  as  well  as  from  the  American  people — e.g.,  technical 
details  of  military  weaponry,  tactical  details  of  military  operations,  the  con- 
duct or  product  of  specific  foreign  covert  intelligence  gathering  operations,  and 
military  contingency  plans  in  respect  of  foreign  powers. 

The  First  Amendment  requires  that  Sections  1122-1125  be  removed  entirely. 
There  are  no  equivalents  in  present  law,  and  adoption  of  the  provisions  pro- 
posed in  S.l  will  seriously  impair  First  Amendment  rights  without  providing 
any  compensating  benefits  to  the  nation's  security  or  welfare.  The  only  purpose 
that  would  be  served  by  these  provisions  would  be  to  have  sent  Daniel  Ellsberg 
and  Victor  Marchetti  to  prison.  Those  who  think  that  those  men  should  have 
been  imprisoned  should  vote  up  §§  1122-1125.  Those  who  believe  that  Ell.<berg 
and  Marchetti  have  served  the  highest  interests  of  the  First  Amendment  by 
supplying  information  of  the  greatest  importance  to  all  citizens,  will  vote  down 
those  sections. 

7.  ACLU  Proposed  Espionage  Statute 
Section  1121.   Espionage. 

(a)  Offense — A  person  is  guilty  of  an  offense  if,  with  intent  that  classified 
national  defense  information  be  used  by  a  foreign  power  to  injure  the  national 
defense,  he  or  she  knowingly : 

(1)  Communicates  such  classified  national  defense  information  directly  to  a 
foreign  power  or  agent ;  or 

(2)  Obtains  such  classified  national  defense  information  in  order  to  com- 
municate directly  to  a  foreign  power  or  agent ;  or 

(3)  Enters  a  restricted  area  with  intent  to  obtain  such  classified  national 
defense  information  in  order  to  communicate  it  directly  to  a  foreign  power  or 
agent. 

(b)  Grading — An  offense  described  in  this  section  is: 

(1)  A  class  A  felony  in  time  of  declared  war: 

(2)  A  class  A  misdemeanor  at  all  other  times. 
Section  1122.   Definitions  for  sections  1121 

(a)  "National  defense  information"  means : 

(1)  Technical  details  of  tactical  military  operations  in  time  of  declared  war; 

(2)  Technical  details  of  weaponry: 

(3)  Defensive  military  contingency  plans  in  respect  of  foreign  powers; 

provided  that  such  information  would,  if  obtained  by  a  foreign  power,  be  used 
by  that  power  to  injure  significantly  the  national  defense  of  the  United  States, 
and  that  at  the  time  of  the  offense  the  information  had  not  previously  been 
published. 

(b)  "Agent"  means  one  in  the  employ  or  service  of  a  foreign  power  who  is 
acting  on  instructions  of  that  power. 

(c)  "Classified"  means  properly  classified  pursuant  to  a  valid  statute,  execu- 
tive order,  or  regulation,  and  not  declassified  prior  to  the  time  of  the  alleged 
offense.  It  is  a  defense  to  a  prosecution  under  this  section  that  the  information 
was  not  classified  in  conformity  with  the  requirements  of  the  statute,  executive 
order,  or  regulation,  or  that  the  information  was  not  reasonably  subject  to 
classification  under  the  statute,  executive  order,  or   regulation. 

(d)  "Previously  been  published"  means  made  public  in  any  form.  It  is  not 
a  requirement  of  this  section  that  publication  was  officially  made  or  authorized 
by  an  officer  of  the  government  with  authority  to  do  so. 

S.  Other  sections  of  S.  1  which  could  he  used  to  censor  the  press  and  withhold 
information  from  the  public 
Aside  from  the  provisioTis  included  in  the  so-called  "national  security"  chap- 
ter of  S.  1  two  other  sections  of  the  proposed  Criminal  Code  could  be  used  to 
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stifle  the  flow  of  vital  information  to  tlie  press  and  cholve  off  public  debate 
through  lack  of  knowledge  and  fear  of  censure. 

Section  1301,  Obstructing  a  Government  Function  by  Fraud,  creates  a  new 
offense  for  one  who  "intentionally  obstructs,  impairs,  or  perverts  a  government 
function  by  defrauding  the  government  in  any  manner."  Since  "government 
function"  and  "defrauding"  are  nowhere  defined,  tlie  section  grants  wide  prose- 
cutorial discretion  to  harass  the  press  for  "impairing"  efficient  operations  by 
exposing  official  decision-making  processes  or  even  outright  chicanery  on  the 
basis  of  information  which  was  the  government's  "property."  See  Haas  v. 
Henkel,  216  U.S.  462  (1910)  ("defraud  of  the  United  States"  defined  to  include 
impairing  any  government  function). 

Section  1744,  Unauthorized  Use  of  a  Writing,  could  similarly  result  in  broad — 
and  unconstitutional— suppression  of  information.  The  offense,  which  originally 
was  limited  to  forgery  of  securities  and  the  like,  has  been  rewritten  to  crim- 
inalize a  much  wider  class  of  behavior.  Under  §1744,  one  may  be  guilty  of  a 
felony  "if  with  intent  to  deceive  or  harm  a  government  or  person  he  know- 
ingly *  *  *  (1)  issues  a  writing  without  authority  to  do  so;  or  (2)  utters  or 
possesses  a  writing  which  has  been  issued  without  authority."  There  is  federal 
jurisdiction  if  the  writing  is  or  purports  to  be  "made  or  issued  by  or  under 
the  authority  of  .  .  .  the  United  States  .  .  ."  It  may  be  argued  that  the  in- 
clusion of  this  section  with  the  commercial  offenses  precludes  its  use  in  a 
wider  context.  But  the  language  of  the  statute — and  the  government's  far- 
ranging  briefs  in  the  Russo-Ellsberg  case — support  no  such  complacence.  The 
statute  should  be  narrowed  to  reach  commercial  offenses  only. 

B.  Other  offenses  against  the  Nation 
1.  Treason. 

The  National  Commission  on  Reform  of  Federal  Criminal  Laws  (hereinafter 
the  Brown  Commission),  in  trying  to  narrow  the  definition  of  treason,  see 
Working  Papers  of  the  National  Commission  on  Reform  of  Federal  Criminal 
Laics,  Vol.  I,  at  419-27  (1970)  (hereinafter  Working  Papers),  reworded  it 
so  as  to  reach  more  broadly  than  ever  before  into  areas  of  speech  and  conduct 
protected  by  the  First  Amendment.  See  Testimony  of  the  American  Civil  Lib- 
erties Union  Before  the  Senate  Suhcommittee  on  Criminal  Laivs  and  Pro- 
cedures on  the  Final  Report  of  the  National  Commission  on  Reform  of  Federal 
Criminal  Laws  70-73   (1972)    (hereinafter  1912  ACLU  Testimony). 

S.  1  has  substantially  returned  to  statutory  formulas  which  would  pre- 
sumably preserve  the  limits  of  existing  law,  including  the  necessity  of  an 
"intent  to  betray."  Cramer  v.  United  States,  325  U.S.  1  (1944).  But  the  contours 
of  jiresent  law  are  unclear.  Id.  at  46-47.  See,  e.g..  the  comment  in  United  States 
v.  Stcphan,  50  F.  Supp  738  741-42  (E.D.Mich.  1943)  to  the  effect  that  "In 
times  of  peace  it  is  treason  for  one  of  our  citizens  to  incite  war  against  us." 
Incitement  without  proof  of  intent  could  well  be  no  more  than  advocacy  pro- 
tected by  the  First  Amendment  even  under  a  restrictive  reading  of  present  law 
as  requiring  an  unequivocal  "call  to  violence  now  or  in  the  future"  before  ad- 
vocacy may  be  punished.  Noto  v.  United  States,  367  U.S.  290,  298  (1961).  See, 
Yates  v.  United  States,  354  U.S.  298  (1957).  Under  Brandenburg  v.  Ohio,  395 
U.S.  444  (1969),  the  only  speech  which  may  he  punished  is  that  "directed" 
toward  causing  imminent  lawless  action  and  likely  to  produce  it. 

Similarlv,  the  treatment  of  propaganda  broadcasters  as  traitors.  Chandler  v. 
United  States,  171  F.  2d  921  (1st  Cir.  1948),  cert,  denied,  336  U.S.  918  (1949)  ; 
GiUars  v.  United  States,  182  F.2d  962  (D.C.  Cir.  1950),  raises  grave  constitu- 
tional doubts.  One  man's  propaganda  is  another's  free  speech,  as  the  bitter 
controversy  over  the  war  in  Southeast  Asia  taught  tiae  nation.  In  order  to 
avoid  the  prosecution  and  persecution  of  those  who  espouse  unpopular  doctrines, 
the  crime  of  treason  should  at  least  be  limited,  as  the  Brown  Commission 
suggested  at  one  point,  to  "actual  participation  in  a  foreign  war  against  the 
United  States."  Working  Papers,  Vol.  I,  at  419-23. 

A  salient  provision  of  S.  1,  is  its  application  to  persons  "in  fact  owing 
allegiance  to  the  United  States,"  a  formulation  which  is  clearly  ambiguous  and 
overbroad.  Citizens  of  other  nations  should  not  be  chargeable  with  treason 
against  the  United  States.  The  need  for  clarification  is  illustrated  by  Carlisle 
v.  United  States,  83  U.S.  147,  154  (1873),  which  declared  that  aliens  domiciled 
in  the  United  States  are  covered  because  they  owe  temporary  allegiance. 

S.  1  provides  a  mandatory  death  penalty  for  treason  under  certain  circum- 
stances. The  ACLU  is  unalterably  opposed  to  capital  punishement  on  moral, 
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constitutional,  and  practical  grounds.  Inflicting  the  death  penalty,  as  has  so 
often  been  demonstrated,  does  not  deter  serious  crime  more  effectively  than 
severe  prison  sentences.  It  is  a  barbaric  anachronism  which  diminishes  the 
moral  and  political  legitimacy  of  the  society  which  practices  it.  See,  Furman  v. 
Georgia,  408  U.S.  238,  371   (1972)    (Marshall,  J.,  concurring). 

2.  Inciting  overthrow  or  destruction  of  the  Government. 

Section  1103  of  S.  1  re-enacts  the  Smith  Act,  punishing  mere  advocacy  of 
revolutionary  change.  The  ACLU  opposes  such  legislation  in  any  form.  Accord- 
ing to  Brandenburg  v.  Ohio,  395  U.S.  444,  447   (1969), 

"the  Constitutional  guarantees  of  free  speech  and  free  press  do  not  permit  a 
State  to  forbid  or  proscribe  advocacy  of  the  use  of  force  or  of  law  violation 
except  when  such  advocacy  is  directed  to  inciting  or  producing  imminent  law- 
less action  and  is  likely  to  incite  or  produce  such  action." 

The  incitement  section  of  S.  1  is  a  prescription  for  governmental  tyranny. 
Under  its  loose  language,  entirely  innocent  conduct  informed  by  not  even  a 
breadth  of  suspicion  of  possible  illegality,  could  be  the  basis  for  a  major 
felony.  "[T]he  most  theoretical  proposals  in  the  most  unlikely  circumstances 
carrv  penalties  up  to  1.5  years  *  *  *"  Schwartz,  "The  Proposed  Federal  Criminal 
Code."'  13  Crim.  L.  Rep.  3265,  3273    (1973). 

Section  1103  punishes  one  who  "with  intent  to  bring  about  the  forcible  over- 
throw or  destruction  of  the  government  of  the  United  States  or  of  any  state  as 
speedily  as  circumstances  permit,"  "incites  other  persons  to  engage  in  conduct 
which  then  or  at  some  future  time  would  facilitate  the  forcible  overthrow  or 
destruction  of  such  government."  One  is  similarly  liable  who,  with  the  pre- 
scribed intent,  "organizes,  leads,  recruits  members  for,  joins,  or  participates 
as  an  active  member  in,  an  organization  or  group  that  has  as  a  purpose  the 
incitement"  forbidden  in  the  first  subsection. 

S.  1  permits — indeed,  encourages — the  finding  of  criminal  intent  without  the 
commission  of  a  single  act  beyond  speech  itself.  The  connection  between  ad- 
vocacy and  "overthrow  *  *  *  of  the  government"  is  made  yet  more  tenuous 
by  the  failure  to  require  either  imminent  danger  or  substantial  likelihood  of 
success.  No  "armed  insurrection"  is  necessary.  And  the  word  "facilitate" 
could  embrace  incitement  of  others  to  make  speeches  or  posters,  or  write 
letters,  critical  of  government  policy.  Section  1103  is  a  blueprint  for.  in  Justice 
Jackson's  phrase,  "coercive  elimination  of  dissent"  and  "extermination  of 
disisenters."  "The  First  Amendment  to  our  Constitution  was  designed  to  avoid 
these  ends  by  avoiding  these  beginnings."  Barncttc,  supra,  319  U.S.  at  641. 
This  statute,  which  sanctions  the  punishment  of  mere  "belief  in  an  idea," 
Scales,  supra,  307  U.S.  at  274  (Douglas,  J.,  dissenting),  paves  the  way  for 
destruction  of  our  society  more  surely  than  the  incitement  it  corxdemns. 

S.  Sabotage. 

Sections  1111  and  1112  of  S.  1  prohibit  impairing  military  effectivene.ss  by 
damaging  property ;  it  reaches  out  to  embrace  virtually  everything  and  every 
activity  that  might  be  taken  in  relation  to  it.  Section  1111  prohibits  damage  to 
or  delay  or  obstruction  of  any  United  States  property  or  that  of  "an  associate 
nation,"  almost  any  other  property,  facilit.v,  or  service  that  is  or  might  be 
used  in  the  national  defense,  or  production  or  repair  of  such  property.  The 
required  intent  is  "to  impair,  interfere  with,  or  obstruct  the  ability  of  the 
United  States  or  an  associate  nation  to  prepare  for  or  engage  in  war  or  de- 
fense activities."  "Associate  nation'"  is  defined  in  Section  1111  as  "a  nation  at 
war  with  a  foreign  power  with  which  the  United  States  is  at  war."  "War"  is 
not  defined. 

Under  the  vague  terms  of  §1111,  anti-Vietnam  war  demonstrators  who  "in- 
terfered with"  public  transportation  by  their  very  numbers  could  have  been 
prosecuted  for  sabotage,  a  major  felony.  Nothing  in  the  statute's  language 
prohibits  a  jury  from  deducing  "intent  *  *  *  to  obstruct  the  ability  of  the 
United  States  *  *  ♦  to  *  *  *  engage  in  war  or  defense  activities"'  under  such 
circumstances.  Nothing  would  prevent  prosecution  under  the  general  criminal 
attempt,  conspiracy,  and  solicitation  sections  for  speech  encouraging  such  a 
demonstration.  The  section  could  be  used  to  destroy  the  rights  of  association 
and  assembly  guaranteed  by  the  First  Amendment.  It  would  make  every  public 
demonstration,  no  matter  how  peaceful  and  orderly,  subject  to  criminal  sanc- 
tions at  the  iron  whim  of  official  power.  See,  Cox  v.  Louisiana.  379  U.S.  .5.36, 
557-58  (1965),  where  the  Supreme  Court,  in  striking  down  a  similarly  vague 
and  overbroad  statute,  observed : 
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"It  i?  clearly  unconstitutional  to  enable  a  public  official  to  determine  which 
expressions  of  view  will  be  permitted  and  which  will  not  or  to  engage  in 
invidious  discrimination  among  persons  or  groups  either  by  use  of  a  statute 
providing  a  system  of  broad  discretionary  licensing  power  or,  as  in  this  case^ 
the  equivalent  of  such  a  system  by  selective  enforcement  of  an  extremely 
broad  prohibitory  statute." 

Section  1112  essentially  repeats  the  offense  outlined  in  §1111,  but  lowers  the 
level  of  required  intent  to  "reckless  disregard."  It  thus  extends  still  further 
the  opportunities  for  official  suppression  of  that  vigorous  and  effective  dissent 
on  which  democracy  relies. 

To  be  even  arguably  fair,  Section  1112  should  be  dropped  and  Section  1111 
should  be  narrowed  to  apply  only  to  culpable  phy.sical  damage  to  military 
hardware. 

jj.  Impairing  military  effectiveness  ty  false  statement. 

Sctcion  1114  makes  it  criminal  for  a  person,  in  time  of  war  and  with  intent 
to  aid  the  enemy  or  interfere  with  the  United  States'  ability  to  engage  in  war 
or  defense  activities,  knowingly  to  communicate  a  statement  "which  in  fact  is 
false"  about  "lo.sses,  plans,  operations,  or  conduct  of  the  military  forces  of  the 
United  States,"  of  an  a.ssociate  nation,  or  of  an  enemy.  It  similarly  punishes 
factually  false  statements  about  civilian  or  mDitary  catastrophe  or  "any  other 
miitter  of  fact  which,  if  believed,  would  be  likely  to  affect  the  strategy  of 
tactics  of  the  military  forces  of  the  United  States  or  likely  to  create  general 
panic  or  serious  disruption." 

Enactnieat  '<t  S  1114  would  effectively  destroy  perhaps  the  most  important 
function  of  a  free  press — the  obligation  to  report  fully  and  fairly  in  times  of 
national  ciusis  the  di.scoverable  facts  about  that  crisis.  It  would  make  punish- 
able as  a  major  felony  good-faith  errors  in  news  reports  about  a  wide  range 
of  activity. 

Moreover,  there  is  nothing  to  prevent  high-level  official  concealment  of  such 
facts  as  the  bombing  of  Cambodia  while  a  pro.secutor  pursues,  tries,  and  ob- 
tains a  conviction  in  the  erroneous  belief  that  such  "facts"  were  false.  The 
history  of  our  involvement  in  Vietnam  suggests  that  when  the  clioice  is  between 
the  official  and  tlie  press  versifm  of  the  facts,  the  citizen  is  better  off  trustin,^ 
the  pre.ss.  Witliout  it,  we  might  never  have  learned  of  the  mas.sacre  at  My  Lai, 
the  widespread  corruption  and  oppression  of  the  South  Vietnamese  govern- 
ment, or  the  strange  discrepancy  between  many  battlefield  reports  and  the 
observable  facts. 

A  free  press  is  going  to  make  mistakes.  Occasionally  it  is  going  to  make 
major  mistakes.  Criminal  liability  for  such  errors  cannot  be  made  dr^pendent 
on  so  vayue  an  intent  as  "interference  witli"  the  "defense  activities"  of  the 
United  States.  Such  a  standard  would  permit  official  harassment  of  poltically 
disfavored  publications.  It  would,  in  effect,  impress  the  press  into  government 
service  until  such  time  as  the  state  of  "war"  came  to  an  end. 

Section  1114  should  be  dropped. 

II.    OFFEXSES  AGAIXST  PUBLIC  ORDEE 

A.  Rioting 

Although  the  Brown  Commission  Consultant's  Report  persuasively  recom- 
mended sharp  limitations  on  federal  riot  law  because  of  constitutional  diffi- 
culties and  overlapping  state  jurisdiction,  sec  Working  Papers,  Vol.  II  at 
991-1029.  the  Commission's  Final  h'vijort.  Sees.  1^31-18.^  of  S.  1  contain  anti- 
riot  provisions  which  could  substantially  interfere  with  First  Amendment 
rights.  Like  many  of  the  offenses  against  national  security,  the  anti-riot  laws 
art  lu-oad  and  vague,  sweeping  within  their  terms  conduct  clearly  protected 
by  the  First  Amendment,  failing  to  notify  the  law-abiding  of  what  conduct  is 
properly  forbidden,  and  providing  a  convenient  tool  for  discriminatory  prose- 
cution and  governmental  oppression   of  political  adversaries. 

Yet  the  Supreme  Court  has  affirmed  time  and  again  that  public  peace  cannot 
be  preserved  at  the  price  of  sacrificing  public  discourse  and  dissent,  e.g., 
Coutes  V.  City  of  Cincinnati.  402  U.S.  611  (1971)  :  TcrminieUo  v.  City  of  Chicago, 
337  U.S.  1  (1949).  In  TerininieUo  the  Court  declared  that: 

A  function  of  free  speech  under  our  system  of  government  is  to  invite  dis- 
pute. It  may  indeed  best  serve  its  high  purpose  when  it  induces  a  condition  of 
unrest,  creates  dissatisfaction  with  conditions  as  they  are,  or  even  stirs  people 


200 

to  anger.  Speech  is  often  provocative  and  challenging.  It  may  strike  at  preju- 
dices and  preconceptions  and  have  profound  unsettling  effects  as  it  presses  for 
acceptance  of  an  idea.  That  is  why  freedom  of  speech,  though  not  absolute, 
*  *  *  is  nevertheless  protected  against  censorship  or  punishment,  unless  shown 
likely  to  produce  a  clear  and  present  danger  of  a  serious  substantive  evil  that 
rises  far  above  public  inconvenience,  annoyance,  or  unrest.  *  *  *  There  is  no 
room  under  our  Constitution  for  a  more  restrictive  view.  For  the  alternative 
would  lead  to  standardization  of  ideas  either  by  legislatures,  courts,  or  domi- 
nant political  or  community  groups."  337  U.S.  at  4-5. 

Rioting,  of  course,  is  not  protected  by  the  First  Amendment.  But  only 
violent  activity  itself  or  conduct  clearly  and  immediately  productive  of  such 
:activity  should  be  punishable  by  the  criminal  law.  Speech  alone  is  consti- 
tutionally insuflBcient.  See  Brandeniurg  v.  Ohio,  395  U.S.  444  (1969),  holding 
that  the  government  may  forbid  speech  only  when  it  is  "directed  to  inciting 
or  producing  imminent  lawless  action  and  is  likely  to  incite  or  produce  such 
action."  Id.  at  447.  Speech  which  is  the  occasion  for  violence  is  not  neces- 
sarily the  cause  of  it.  See  Working  Papers,  Vol.  II  at  1000 :  "What  is  ob- 
viously lacking  is  any  requirement  that  the  prescribed  speech  pose  a  clear 
and  present  danger  of  violence.  The  statute  *  *  *  refers  [only]  to  the  danger 
that  the  violence  *  *  *  on  the  part  of  the  rioters  will  cause  injury  to  person 
or  property."  [Emphasis  in  original.]  A  statute  which  allows  government 
officials  to  determine  when  the  connection  suffices  can  only  lead  to  the  dangers 
the  Court  warned  against  in  Cox  v.  Louisiana,  379  U.S.  536,  557-58  (1965)  : 
"It  is  clearly  unconstitutional  to  en'  i>le  a  public  official  to  determine  which 
expressions  of  view  will  be  permitted  and  which  will  not  *  *  *  ."  And  see 
Hess  V.  Indiana,  94  S.Ct.  326  (1973),  in  which  the  Court  majority  and  dis- 
senters read  exactly  opposite  meanings  into  the  same  words  uttered  by  a 
demonstrator  in  a  moment  of  confusion  and  potential  violence.  Recovery 
of  tlie  actual  meaning  of  speech  in  such  moments  from  the  memories  of 
participants  after  the  fact  is  at  best  an  extraordinarily  difficult  task.  A 
society  which  assigns  criminal  liability  on  the  basis  of  such  fragile  distinc- 
tions run  too  high  a  risk  of  penalizing  the  innocent. 

1.    Inciting  or  leading  a  riot. 

Section  1831  prohibits  inciting  five  or  more  persons  to  riot.  The  statute 
does  not  distinguish  between  major  and  minor  disorders  in  setting  the  penalty, 
as  recommended  by  the  Brown  Commission.  See  §1801(3)  of  its  Final  Report. 
Section  1924  defines  a  riot  as  a  disturbance  involving  violent  and  tumultuous 
conduct  which  creates  a  grave  danger  of  injury  or  damage  to  persons  or 
property. 

The  formulation  is  an  improvement  over  the  even  more  vague  wording 
of  the  Civil  Rights  Act  of  1968,  the  first  federal  riot  law.  But  it  does  not 
approach  the  constitutional  standard  enunciated  by  the  Supreme  Court  in 
Brandenbtirg  v.  Ohio,  supra,  395  U.S.  at  447  (1969)  (even  advocacy  of  force 
or  violation  of  law  is  protected  speech  except  when  it  aims  at  and  is  likely 
to  produce  "imminent  lawless  action"). 

The  statute  can  be  used  to  punish  mere  advocacy,  even  where  no  riot 
in  fact  occurs  or  where  the  connection  between  speech  and  violence  is  merely 
temporal.  They  thus  substantially  invade  territory  governed  by  the  First 
Amendment.  Tumultuous  conduct  may  be  no  more  than  a  noisy  but  peaceful 
demonstration  which  is  well  within  tlie  constitutionally  guaranteed  right 
of  assembly  and  petition. 

Additionally,  the  statute  punishes  the  giving  of  "commands,  instructions, 
or  directions  in  furtherance  of"  a  riot,  and  makes  it  criminal  to  "urge  par- 
ticipation in"  or  "lead"  a  riot.  Again,  Hess  v.  Indiana,  94  S.Ct.  326  (1973), 
amply  demonstrates  the  difficulties  encountered  in  determining  who  is  trying 
to  further  a  riot  and  who  is  trying  to  limit  it.  Such  speech  is  protected  not 
only  by  the  First  Amendment,  but  also  by  the  Fifth  Amendment  guarantee 
of  due  process  of  law.  The  standards  for  punishment  are  so  vague  as  to 
require  potential  violators,  law  enforcement  personnel,  and  judge  or  jury  to 
guess  at  their  meaning.  See  Lanzetta  v.  islew  Jersey,  306  U.S.  451  (1938). 

S.  1.  would  substantially  broaden  federal  riot  jurisdiction.  Interstate  travel, 
use  of  the  mail,  or  use  of  interstate  commerce  facilities,  regardless  of  intent, 
"in  the  course  of  the  planning,  promotion,  management,  execution,  consum- 
mation, or  concealment  of  the  offense,"  would  be  sufficient.  There  would  be 
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jurisdiction  where  'the  riot  obstructs  a  federal  government  function."  Any 
realistic  attempt  to  enforce  such  provisions  would  involve  the  creation  and 
maintenance  of  a  national  riot  police,  since  nearly  every  •'tumultuous  dis- 
turbance" of  v.hatever  description  would  fall  into  one  or  another  of  the 
jurisdictional  categories.  What  such  provisions  really  do  is  give  the  federal 
government  unfettered  discretion  to  second-guess  state  law  enforcement  offi- 
cials and  to  decide,  perhaps  for  purposes  far  removed  from  legitimate  law 
enforcement  concerns,  to  prosecute  those  whom  the  state  fails  to  charge  or 
convict,  or  sentence  in  a  manner  acceptable  to  federal  officials.  Civil  liber- 
tarians have  long  opposed  the  establishment  of  a  roving  federal  police  force 
as  a  substantial  step  toward  governmental  tyranny. 

In  order  to  bring  this  section  into  tolerable  constitutional  boundaries,  and 
to  decrease  the  possibility  of  arbitrary  enforcement,  subsections  (c)  (3)  (.4) 
and  (5)  should  be  dropped  from  Section  1831. 

2.    Disorderly  conduct. 

Section  1861  of  S.  1  would  make  it  a  violation  of  federal  law  to  behave 
tumultuously,  violently  or  threateningly,  cause  "unreasonable  noise,"  use 
abusive  or  obscene  language  or  behave  obscenely  in  a  public  place,  solicit  a 
sexual  act  in  a  public  place,  or  engage  in  "any  other  conduct  which  creates 
a  hazardous  or  physically  offensive  condition  for  no  legitimate  purpose." 
The  required  intent  is  merely  to  alarm,  harass  or  annoy  another  person  or 
reckless  disregard  of  the  fact  that  another  person  is  alarmed,  harassed  or 
annoyed  by  the  prohibited  conduct. 

The  offenses  encompassed  by  Section  1861  are  limited  only  by  imagination. 
Is  it  a  violation  to  yell  or  run  in  the  halls  of  a  federal  building?  To  swear 
loudly  enough  to  be  overheard?  To  impede  passersby  by  standing  on  a  busy 
street  corner  in  "Indian  country"?  To  be  noisy  on  an  airplane?  Such  a  law 
violates  the  rule  of  Cox  v.  Louisiana,  379  U.S.  536  (1965),  by  giving  law 
enforcement  offi'-ials  virtually  unfettered  discretion  to  apply  a  broad  pro- 
hibitory statute  against  those  w'liose  speech  or  conduct  is  "annoying"  to  them 
or  others.  But  the  exerci.'je  of  constitutional  rights  cannot  be  limited  to 
those  occasions  on  which  it  does  not  annoy  others.  Cooper  v.  Aaro7i,  358 
U.S.  1  (1958).  The  Supreme  Court  has  repeatedly  overturned  statutes  which 
chill  First  Amendment  rights.  Such  statutes  cause  the  public  to  steer  for 
wider  of  the  prohibited  zone  of  conduct  than  necessary,  because  they  fail  to 
give  clear  w-arning  of  what  the  law  forbids.  They  give  police  the  power  to 
enforce  them  selectively  "against  those  whose  association  together  is 
'annoying"  because  their  ideas,  their  life-style,  or  their  physical  appearance 
is  resented  by  the  majority  of  their  fellow  citizens."  Coates  v.  Citi/  of  Cin- 
cinnati, 402  U.S.  611,  616  (1971).  See  NAACP  v.  Button,  371  U.S.  415  (1963). 
Even  public  obscenity,  at  least  where  it  is  essentially  expressive  conduct,  is 
protected  by  the  First  Amendment.  Hess  v.  Indiana,  94  S.Ct.  326  (1973)  ; 
Cohen  v.  California,  403  U.S.  15  (1971)  (reversing  a  state  conviction  for 
"offensive  conduct"  for  use  of  a  word,  generally  thought  of  as  obscene,  to 
express  strong  emotion  about  a  political  issue).  And  the  general  rule  on 
solicitation  of  sexual  contact,  at  least  in  tort  law,  has  long  been  that  "there  is 
no  harm  in  asking."  See,  e.g.,  Samms  v.  Eccles,  11  Utah  2d  289,  358  P.2d  344 
(1961). 

At  most  only  subsections  (1)  and  (4)  should  be  retained,  but  even  tho.se 
are  debatable.  The  other  subsections  should  unquestionably  be  dropped. 

B.  Drugs 

The  Brown  Commission  recommended  that  possession  of  marijuana  be 
treated  as  a  mere  regulatory  infraction,  subject  to  a  fine  only,  see  Comment 
in  its  Final  Report  at  255.  The  final  report  of  the  National  Commission  on 
Marijuana  and  Drug  Abuse  recommended  that  marijuana  possession  be 
decriminalized  altogether.  See  Marijuana:  A  Signal  of  Misunderstanding- 
(1972).  But  Sec.  1S13  of  S.l  makes  possession  of  marijuana  a  misdemeanor, 
with  the  penalty  for  a  first  offense  30  days  in  jail  and  a  $10,000  fine.  An 
offender  previously  convicted  of  violating  state  or  federal  drug  laws  may  be 
punished  by  6  months  in  jail  and  a  $10,000  fine. 

As  tlie  Brown  Commission  observed : 

"Available  evidence  does  not  demonstrate  significant  deleterious  effects  of 
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manjuana  in  quantities  ordinarily  consumed ;  *  *  *  any  risks  appear  to  be 
significantly  lower  than  those  attributable  to  alcoholic  beverages ;  *  *  *  the 
social  cost  of  criminalizing  a  substantial  segment  of  otherwise  law-abiding 
citizenry  is  not  justified  by  the,  as  yet.  undemonstrated  harm  of  marijuana 
use :  and  *  *  *  jail  penalties  for  use  of  marijuana  jeopardize  the  credibility 
and  therefore  the  deterrent  value  of  our  drug  laws  with  respect  to  other, 
demonstrably  harmful  drugs."  Comment  to  Final  Report  at  255. 

We  strongly  endorse  the  decriminalization  of  marijuana  possession  and 
use.  Important  constitutional  rights  are  at  stake,  including  the  right  to 
privacy.  C/.,  e.g.,  Stanley  v.  Georgia,  394  U.S.  557  (1969).  The  fact  that 
marijuana  use  may  be  morally  "annoying"  to  many  persons  is  not  sufficient 
basis  for  making  it  criminal.  See  Coate-s  v.  City  of  Cincinnati,  402  U.S.  611 
<1971).  The  existence  of  such  arbitrary  penalties  for  conduct  not  clearly 
shown  to  be  harmful  encourages  selective  enforcement,  police  corruption,  and 
the  use  of  such  police  techniques  as  entrapment  and  illegal  searches.  It 
diverts  millions  of  law  enforcement  dollars  and  thousands  of  manhours  away 
from  investigation  and  prosecution  of  serious  crime. 

Although  we  approve  of  the  special  sentencing  provisions  in  §  3808  of  S.l, 
adding  18  U.S.C.  §  5101  to  permit  court  discretion  in  placing  first  offenders 
on  probation  without  entering  a  conviction  on  their  record,  as  a  step  in  the 
.right  direction,  we  believe  that  decriminalization  is  long  overdue. 

In  addition,  the  ACLU  believes  that  criminal  punishment  of  hard-drug 
addicts,  where  use  and  possession  of  the  drugs  is  fundamentally  a  result  of 
illness  rather  than  criminal  intent,  is  a  violation  of  the  Con.stitution.  See 
Rohinson  v.  California,  370  U.S.  660  (1962),  holding  it  unconstitutional  to  make 
addiction  per  se  a  crime;  Powell  v.  Texas,  392  U.S.  514  (1968)  (dissenting 
opinion).  If  the  Eighth  Amendment  ban  on  cruel  and  unu.sual  punishment  for- 
bids punishment  for  "an  irresistible  compulsion,"  according  to  Justice  White, 
concurring  in  Powell,  supra,  392  U.S.  at  348,  "I  do  not  see  how  it  can  con- 
stitutionally be  a  crime  to  yield  to  such  a  compulsion."  We  agree. 

(L  Ohsoenity 

Section  1842  makes  it  a  federal  felony  to  disseminate  obscene  material, 
thereby  punishing  the  freedom  of  speech  and  press  guaranteed  by  the  First 
Amendment.  The  ACLU  opposes  any  restriction  on  expression  on  the  grounds 
that  it  is  somehow  obscene,  immoral,  shameful,  or  distasteful.  The  Constitu- 
tion requires  that  such  judgments  be  left  to  the  individual  rather  than  to  the 
government.  Justice  Douglas,  dissenting  from  the  Supreme  Court  majority  in 
Miller  v.  California,  93  S.Ct.  2607  (1973),  outlined  the  dangers  of  determining 
that  some  forms  of  expression  are  beyond  the  protections  of  the  Constitution : 

"The  idea  that  the  First  Amendment  permits  government  to  ban  publica- 
tions that  are  'offensive'  to  some  people  puts  an  ominou.s  gloss  on  freedom  of 
the  press.  That  test  would  make  it  possible  to  ban  any  paper  or  any  journal 
or  magazine  in  some  benighted  place.  *  *  *  To  give  the  power  to  tJie  censor, 
as  we  do  today,  is  to  make  a  sharp  and  radical  break  with  the  traditions  of  a 
free  society.  *  *  *  the  materials  before  us  may  be  garbage.  But  so  is  much 
of  what  is  said  in  political  campaigns,  in  the  daily  press,  on  TV  or  over  the 
radio.  By  reason  of  the  First  Amendment — and  solely  because  of  it — speakers 
and  publishers  have  not  been  threatened  or  subdued  because  their  thoughts 
and  ideas  may  be  'offensive'  to  some."  Id.  at  2626. 

A  definition  of  obscenity  that  would  both  give  fair  warning  of  what  is  pro- 
hibited and  limit  itself  to  the  truly  pornographic  has  defied  the  best  legal 
minds  of  the  century.  In  Miller,  supra,  the  Court  majority  confidently  pre- 
dicted that  its  newest  test  would  single  out  protected  "commerce  in  ideas" 
from  punishable  "commercial  exploitation  of  obscene  material."  Id.  at  2621. 
The  Georgia  Supreme  Court  responded  two  weeks  later  by  holding  that  the 
widely  acclaimed  movie  "Carnal  FInowledge"  was  obscene.  Jenkins  v.  State,  13 
Crim.  L.  Rep.  2386  (July  2,  1973).  In  reversing  that  decision,  Jenkins  v.  Georgia, 
42  U.S.L.W.  5055  (U.S.  June  24,  1974),  the  Supreme  Court  of  the  United  States 
failed  to  relieve  itself  of  "the  awesome  task  of  making  case  by  case  at  once 
the  criminal  and  the  constitutional  law."  Id.  at  5058  (Brennan,  J.,  dissenting). 
The  con.stitutional  definition  of  obscenity  remains  uncertain. 

Moreover,  as  the  Supreme  Court  held  in  Stanley  v.  Georgia,  394  U.S.  557, 
564  (1969),  "a  man's  home  is  his  castle"  when  it  comes  to  determining  what 
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books  he  shall  read  there  or  what  films  he  shall  see  there.  Even  obscenity 
laws  which  do  not  directly  invade  the  home  interfere  with  constitutionally 
protected  privacy,  for  they  limit  the  availability  of  materials  for  private  use. 

Section  1842  embodies  the  classic  defects  of  obscenity  law.  It  prohibits  dis- 
triuution  of  and  advertisements  for  material  containing  explicit  representation 
or  detailed  description  of  sexual  intercourse  or  explicit  close-up  representation 
of  human  genitals.  The  only  exception  is  for  such  material  as  "'a  minor  portion 
*  *  =■'  reasonably  necessary  and  appropriate  *  *  *  to  fulfill  an  artistic,  scientific, 
or  literary  purpose."  Even  that  exception  fails  if  the  material  was  "included 
primarily  to  stimulate  prurient  interest."'  Only  a  limited  class  of  students  and 
teachers  in  "institutions  of  higher  learning"  and  persons  with  a  medical  pre- 
scription for  pornography  are  exempt  from  the  prohibition.  It  is  no  defense 
that  the  distributor  did  not  believe  the  material  to  be  obscene  if  he  had 
general  knowledge  of  its  contents. 

Such  standards  are  plainly  impossible  for  policemen,  prosecutors,  judge-s, 
juries,  counsel,  publishers,  or  private  citizens  to  apply.  Everything  from  the 
Bible  to  "The  Joy  of  Sex" — both  national  best-sellers — could  be  swept  within, 
their  prohibition. 

Neither  statute  distinguishes  between  adults  and  children  as  targets'  for 
distribution  of  obscene  material,  between  willing  and  unwilling  adults,  or 
iietween  the  full-time  dealer  in  pornography  and  the  man  who  lends  a  book 
to  a  friend.  But  even  if  thej'  did,  the  AC^'LU  believes  that  they  would  violate 
the  First  Amendment.  Censorship  of  children's  reading  or  viewing  must  be 
left  in  the  hands  of  individual  parents,  not  turned  over  wholesale  to  the  state. 
The  effort  to  distinguish  the  adult  panderer  from  the  adult  interested  reader 
for  purposes  of  punishment  is  one  the  Constitution  clearly  forbids.  The  state 
that  begins  by  restricting  access  to  sexually-oriented  expression  may  end  by 
restricting  access  to  all  expression  that  offends  those  in  power. 

No  less  than  government  attempts  to  control  information  about  its  own 
behavior  or  to  stifle  political  dissent  directly  as  "incitement,"  obscenity  statutes 
strike  at  the  heart  of  due  process  and  free  speech.  They  attack  the  foundations 
of  our  constitutional  democracy.  Sec.  1S42  should  be  dropped. 

III.      OFFENSES    AGAINST    GOVERNMENT    PROCESSES 

Under  the  guise  of  protecting  the  integrity  and  neutrality  of  government 
operations,  S.  1  would  permit  governmental  interference  with  First,  Fifth,  and 
Sixth  Amendment  rights.  There  is  a  genuine  need  to  protect  judicial  and  ad- 
ministrative proceedings  from  corruption  and  intimidation.  But  this  need  must 
not  be  used  to  invade  constitutional  rights  where  the  behavior  curbed  has,  at 
most,  slight  chance  of  deleterious  effect.  Public  demonstrations  directed  pri- 
marily at  public  opinion  must  not  be  suppressed  on  the  theory  that  they  inter- 
fere with  the  sanctity  of  the  judicial  process.  Vigorous  advocacy  must  not  be 
stifled  under  the  label  of  criminal   contempt. 

A.  Obstructing  a  GnveJ-nvirnf  Fimctinn 

Section  1302  of  S.  1  makes  physical  interference  with  federal  government 
functions  a  felony.  This  is  another  potential  weapon  in  the  government's 
arsenal  of  criminal  provisions  which  could  be  misused  against  lawful  and 
peaceful  demonstrations.  Virtually  every  mass  demonstration  would,  at  one 
moment  or  another,  fall  within  their  prohibition.  Yet  such  demonstrations  can 
be  an  important  contribution  to  the  public  debate  on  a  wide  variety  of  topics. 

Under  the  unfettered  terms  of  the  statute,  it  would  be  up  to  the  prosecutor 
to  determine  whether  a  large  demonstration  on  federal  grounds  or  near  federal 
buildings  was  or  was  not  "physically  interfering"  with  some  government  func- 
tion. Even  an  influx  of  cars  carrying  demonstrators  to  the  chosen  site  might 
constitute  the  proscribed  felony.  Since  mass  arrests  on  the  basis  of  group 
behavior  are  constitutionally  forbidden  by  the  particularity  requirements  of 
the  Fourth  Amendment,  the  statutes  would  lend  themselves  to  selective  abuse 
by  law  enforcement  oflicials  who  object  to  life-styles  different  from  their  own. 
Sec  e.g.,  Coatcs  v.  City  of  Cincinnati,  402  U.S.  611,  616  (1971). 

P.  1  also  contains  a  companion  provision.  Section  1301,  prohibiting  obstruc- 
tion of  a  government  function  by  "defrauding  the  government  in  any  manner.'' 
This  provisio  could  seriously  curtail  freedom  of  the  press.  See  Part  I.A.S  of 
this  Testimony,  supra. 
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B.  Demonstrating  To  Influence  a  Judicial  Proceeding 

Section  132S  of  S.  1  follows  present  statutory  law  in  forbidding  pickets  and 
other  similar  demonstrations  with  intent  to  influence  a  judicial  proceeding  if 
done  within  200  feet  of  a  courthouse.  S.  1  includes  the  residences  of  judges, 
jurors,  and  witnesses  within  the  prohibition.  Although  the  ACLU  generally 
endorses  such  statutes  as  necessary  to  protect  due  process  right,  we  believe  the 
statute  should  be  written  so  as  not  to  apply  to  demonstrators  who  have  no 
possibility  of  influencing  or  intimidating  the  court,  and  whose  primary  intent  is 
to  express  opinions  of  the  judicial  process  which  are  protected  by  the  First 
Amendment. 

C.  Criminal  Contempt 

Section  1331  of  S.  1  basically  continues  present  law  regarding  criminal  con- 
tempt. It  permits  a  sentence  of  up  to  six  months,  and  specifies  that  a  criminal 
contempt  proceeding  does  not  bar  subsequent  prosecution  for  another  federal 
offense  based  on  the  same  conduct,  in  face  of  the  fact  that  the  double  jeopardy 
clause  of  the  Fifth  Amendment  forbids  more  than  one  prosecution  based  on 
the  same  conduct.  The  statute  does  not  provide  for  trial  by  jury.  See  Comment 
in  the  Brown  Commission  Working  Papers,  Vol.  I  at  602. 

Because  the  criminal  contempt  power  is  uniisually  subject  to  judicial  abuse, 
may  evade  impartial  judicial  review,  and  has  been  too  often  invoked  against 
politically  controversial  defendants  and  their  counsel,  we  endorse  the  recom- 
mendation in  the  original  Brown  Commission  study  draft  that  penalties  be 
sharply  curtailed  to  no  more  than  five  days  imprisonment  and  a  $500  fine.  We 
also  believe  that  a  criminal  contempt  trial  must  be  held  before  a  neutral 
judge — not  the  one  in  whose  court  the  alleged  contempt  occurred.  See  Working 
Papers,  Vol.  I  at  603.  If  longer  penalties  are  to  be  imposed,  there  can  be  no 
substitute  for  the  intervention  of  a  jury  between  the  court  and  the  accused. 
Indeed,  Supreme  Court  decisions  require  a  jury  trial  in  criminal  contempt  cases 
where  a  sentence  longer  than  six  months  is  imposed.  Cheff  v.  Schnackenberg, 
384  U.S.  373  (1960)  ;  Bloom  v.  Illinois,  391  U.S.  194,  208  (1968)  (jury  trial 
must  be  granted  in  contempt  cases  where  "serious  punishment  *  *  *  is  con- 
templated"). 

The  criminal  contempt  section  of  S.  1  punishes  one  who  "misbehaves  in  the 
I)resence  of  the  court  or  so  near  thereto  as  to  obstruct  the  administration  of 
justice."  The  statute  does  not  offer  any  further  guide  to  judicial  discretion. 
But  the  Supreme  Court  has  held  that  before  the  "drastic  procedures  of  the 
summary  contempt  power  may  be  invoked,"  it  must  be  clearly  shown  that  the 
court  has  actually  been  obstructed  in  "the  performance  of  a  judicial  duty." 
In  re  McOonnell,  370  U.S.  230,  234  (1962). 

Under  the  proposed  statute,  as  under  the  present  statute,  there  is  a  signifi- 
cant danger  tliat  vigorous  representation  or  self-representation  may  be  held 
subject  to  summary  punishment,  thereby  chilling  the  Sixth  Amendment  right 
to  effective  assistance  of  coimsel.  See  Powell  v.  Alabama,  287  U.S.  45  (1932)  ; 
McConnell,  supra.  The  vagueness  of  the  term  "misbehavior"  or  "misconduct" 
violates  due  process  rights  by  leaving  the  trier  of  fact  "free  to  decide,  without 
any  legally  fixed  standards,  what  is  prohibited  and  what  is  not  in  each  par- 
ticular case."  Giaccio  v.  Pennsvlvania,  382  U.S.  399,  402-03  (1966).  See  Smith 
v.  Gogven,  42  U.S.L.W.  4393,  4397   (U.S.  March  25,  1974). 

D.  Refusing  To  Testify 

Section  1333  of  S.  1  would  increase  the  maximum  penalty  for  unprivileged 
refusal  to  testify  before  Congress  or  in  court  from  one  to  three  years  im- 
prisonment. It  would  also  permit  a  fine  of  up  to  $100,000.  Raising  of  the  maxi- 
mum penalty  can  only  increase  the  pressure  to  testify  on  witnesses  whose 
claim  to  the  privilege  is  marginal  or  uncertain,  or  who  do  not  have  the  benefit 
of  counsel  to  advise  them.  See,  e.g.,  Yellin  v.  United,  States,  374  U.S.  100,  123 
(1963)  ;  Sinclair  v.  United  States,  279  U.S.  263,  299  (1929),  holding  that  in  a 
congressional  hearing  the  witness  who  refuses  to  answer  takes  the  risk  of 
violating  a  statute  penalizing  unprivileged  refusals  to  testify  even  if  his  belief 
in  his  right  to  the  privilege,  although  wrong  as  a  matter  of  law,  was  in  good 
faith.  The  three-year  sentence  permitted  by  S.  1  chills  the  exercise  of  pro- 
tected rights,  and  promotes  disrespect  for  the  law  as  a  mere  guessing  game 
between  witnesses,  counsel,  and  courts. 
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The  immunity  scheme  of  S.  1,  contained  in  §3111,  is  substantially  the  same 
as  that  of  immunity  statutes  the  ACLU  has  long  opposed.  Immunity  is  no 
substitute  for  the  constitutional  privilege  not  to  incriminate  oneself.  A  witness 
forced  to  testify  by  a  grant  of  immunity  may,  under  S.  1  and  current  Supreme 
Court  rulings,  be  prosecuted  for  the  conduct  he  testifies  about  if  the  evidence 
used  against  him  is  neither  his  testimony  nor  information  obtained  by  use  of 
that  testimony.  -S'ee  Kastujar  v.  United  States,  406  U.S.  441  (1972)  ;  Zicarclli  v. 
New  Jersey  State  Invcstiyation  Commission,  406  U.S.  472  (1972).  Despite  fed- 
eral guarantees,  it  is  difiicult  if  not  impossible  to  be  certain  that  tainted  evi- 
dence has  not  been  put  to  some  prohibited  use  somewhere  within  the  prosecu- 
torial rnachineiT.  Kastigar,  supra,  406  U.S.  at  469  (Marshall,  J.,  dissenting). 
Moreover,  it  is  not  legally  clear  whether  Congress  can  protect  a  witness  against 
state  prosecution.  Such  a  decision  may  be  within  the  state's  authority  to  make. 

Nor  can  a  grant  of  immunity  compensate  for  the  damage  done  to  a  witness' 
privacy,  especially  where  he  is  required  to  testify  about  his  associations  with 
others  or  to  reveal  his  political  or  other  opinions.  Nothing  in  the  immunity 
statute  protects  a  witness  from  losing  his  job  because  his  employer  dislikes 
his  notoriety.  Compelling  testimony  invites  trial  by  publicity  without  any  of 
the  safeguards  required  by  the  Constiution  for  criminal  trial  and  conviction. 

IV.       DEFENSES 

A.  Entrapment 

The  present  state  of  entrapment  law  is  a  disgrace  to  our  system  of  justice. 
The  most  egregious  police  misconduct  will  not  bar  prosecution  of  an  offender 
who  might  never  have  engaged  in  criminal  conduct  if  the  police  had  not  led  him 
into  it.  The  Supreme  Court  has  recently  reitei'ated  its  past  approval  of  a  "pre- 
disposition" test  under  which  the  prosecution  may  refute  entrapment  by  de- 
tailing the  accused's  past  misconduct  or  criminal  activity — thereby  violating 
the  principle  that  an  accused  should  be  tried  solely  on  the  offense  charged  and 
not  required  to  justify  his  entire  life.  See  United  States  v.  Russell,  411  U.S. 
423   (1973)  ;  Workir.f/  Papers,  Vol.  I  at  319-20. 

To  its  credit,  the  Brown  Commission  attempted  to  remove  the  predisposition 
question  from  the  law  and  to  establish  an  objective  test  of  entrapment.  See 
§702  of  its  Final  Report.  The  provision  of  S.  1  weakens  the  prohibition  agiiinst 
entrapment  and  thus  encourages  police  misconduct  and  corruption. 

Under  Section  551,  entrapment  is  a  defense  only  where  "the  defendant  was 
not  predisposed  to  commit  the  offense  charged  and  did  so  solely  as  a  result  of 
active  inducement  by  a  federal  public  servant.  *  *  *  [M]ere  solicitation  that 
would  not  induce  an  ordinary  law-abiding  person  to  commit  an  offense,  does 
not  in  itself  constitute  unlawful  entrapment." 

The  proposal  does  not  require  probable  cause  to  believe  that  the  suspect  is 
a  likely  potential  offender.  Yet  as  the  Brown  Commission  Workinff  Papers 
note.  Vol.  I  at  319,  inducement  of  criminal  conduct  violates  privacy  in  much 
the  same  way  as  unfounded  searches  prohibited  by  the  Fourth  Amendment. 
Such  inducement  makes  "inroads  upon  the  freedom  of  the  will."  A  government 
policy  sanctioning  unlimited  police  intrusion  into  the  decision  making  processes 
of  individuals  or  groups  for  the  purposes  of  ferreting  out  unsuspected  crime 
can  easily  metamorphose  into  a  justification  for  relentless  pursut  of  those 
considered  "predisposed"  by  political  opinions  or  associations  to  commit  crimes. 
The  "Government  cannot  be  permitted  to  instigate  the  commission  of  a  criminal 
offense  in  order  to  prosecute  someone  for  committing  it.  Sherman  v.  United 
States,  356  U.S.  369,  372  (1958)."  Russell,  supra,  411  U.S.  at  — ,  36  L.Ed.  2d 
at  378   (dissenting  opinion). 

It  is  no  doubt  necessary  on  occasion  for  law  enforcement  officials  to  use 
disguise  and  deception  to  procure  evidence  of  serious  criminal  misbehavior. 
But  such  conduct  should  be  strictly  limited.  Instead,  S.  1  contemplates  its 
expansion,  by  restricting  the  entrapment  defense  to  offenses  committed  "solely 
as  a  result  of  active  inducement  *  *  *,"  making  proof  of  entrapment  virtually 
impossible.  In  United.  States  v.  Russell,  supra,  the  Supreme  Court,  while  ap- 
proving present  entrapment  law,  plainly  left  the  way  open  to  Congressional 
reform.  36  L.Ed.  2d  at  374  &  n.  9.  Congress  should  take  the  opportunity  to 
curb  official  lawlessness. 
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B.  PuUic  Duty 

Sections  541-544  would  insulate  public  officials  and  those  acting  at  their 
direction  from  the  prohibitions  of  the  criminal  law.  The  statutes  would  effec- 
tively divorce  personal  responsibility  from  official  action,  thereby  setting  a 
lower  standard  of  conduct  for  every  federal  employee  from  the  President  on 
down  the  scale.  Such  statutes  are  an  invitation  to  official  lawlessness. 

For  more  than  two  years  we  have  heard  high  federal  officials  attempt  to 
.justify  perjury,  wiretapping,  and  bui-glary — offenses  that  would  be  felonies  if 
committed  by  ordinary  citizens — on  the  grounds  that  they  were  doing  their 
duty  as  public  servants.  Under  present  law,  which  contains  no  provisions  com- 
parable to  the  proposed  ones  in  S.  1,  United  States  District  Judge  Gerhard  A. 
Gesell  refused  to  countenance  any  exception  to  the  Constitution  or  criminal 
laws  for  public  officials  on  national  security  grounds: 

"The  Government  must  comply  with  the  strict  constitutional  and  statutory 
limitations  on  trespassory  searches  and  arrests  even  when  known  foreign 
agents  are  involved  *  *  *.  To  hold  otherwise,  except  under  the  most  exigent 
circumstances,  would  be  to  abandon  the  Fourth  Amendment  to  the  whim  of 
the  Executive  in  total  disregard  of  the  Amendment's  history  and  purpose." 
United  States  v.  Ehrlichman,  et  al.  Crim.  No.  74-116,  Memorandum  and  Order 
(D.D.C.  May  24,  1974). 

If  Congress  changes  the  law  to  permit  justification  for  an  illegal  act  by  a 
federal  offi.cial  on  the  ground  that  he  "believed  *  *  *  that  the  conduct  charged 
was  required  or  authorized,"  unless  his  belief  was  reckless  or  negligent,  no 
innocent  citizen  will  be  really  secure  from  government  lawlessness 

Such  a  standard  offers  virtually  no  guidance  to  law  enforcement  officials, 
judges,  or  juries.  It  does  not  even  suggest  that  conduct  plainly  lawless  if 
done  without  official  jurisdiction  should  have  to  overcome  any  higher  hurdle 
of  reasonableness  than  conduct  which  is  ordinarily  legal  and  within  the  scope 
of  duty.  It  offers  every  defendant  the  opportunity — eagerly  accepted  by  many 
of  the  Watergate  defendants— to  claim  that  he  was  merely  a  good  soldier. 

But  public  officials  are  not  soldiers.  The  Brown  Commission  Workinff  Papers 
are  simply  wrong  when  they  equate  the  soldier's  duty  to  obey  commands  with 
the  public  official's  duty  to  carry  out  his  superior's  orders.  Id.  at  263.  The 
public  official's  highest  duty  is  to  the  public.  He  cannot  escape  the  law's  com- 
mands bv  reference  to  administrative  permission  to  ignore  them.  See  West- 
Irook  V.  United  States,  13  F.2d  280  (7th  Cir.  1926).  Cf.  Screws  v.  United  States, 
325  U.S.  91,  129  (1945)  (Rutledge,  J.  concurring).  One  fundamental  lesson 
of  Watergate  is  that  we  must  encourage  public  officials  to  exercise  independent 
judgment  when  faced  with  a  supervisor's  order  which  raises  doubts  in  their 
minds.  Especially  in  light  of  current  events,  Congress  should  take  a  firm  stand 
against  limiting  official  responsibility  for  criminal  acts.  Public  respect  for 
public  officials  is  already  frighteningly  low.  Undermining  it  further  may  well 
destroy  the  bedrock  of  confidence  on  which  democratic  self-government  rests. 

V.      WIRETArPING   AND    ELECTRONIC    SURVEILLANCE 

The  ACLU  has  long  opposed  wiretapping  and  electronic  surveillance  by 
anyone — including  the  government — for  any  reason.  The  use  of  electronic  de- 
vices to  invade  the  privacy  of  conversations  in  homes  and  offices,  in  telephone 
booths,  and  nearly  anywhere  else  is  a  flagrant  violation  of  the  Fourth  Amend- 
ment ban  on  dragnet  searches  and  seizures,  the  Fifth  Amendment  privilege 
against  self-incrimination,  and  the  constitutional  right  of  privacy.  The  elec- 
tronic ear  does  not  discriminate  between  conversations  about  criminal  activity 
and  conversations  entirely  within  the  protection  of  the  First  Amendment.  It 
does  not  separate  the  intimate  discussions  of  friends  from  the  clandestine 
plotting  of  criminals.   It  sweeps  up  everything  in  its  way. 

Despite  studies  indicating  that,  from  the  government's  point  of  view,  the 
costs  of  electronic  surveillance  far  outweigh  its  purported  benefits,  Schwartz, 
Report  on  Costs  and  Benefits  of  Electronic  Surveillance  (ACLI'  1973).  S.  1 
essentiallv  re-enacts  the  electronic  surveillance  provisions  of  Title  III  of  the 
Omnibus  Crime  Control  and  Safe  Streets  Act,  18  T\S.C.  §§2510-20.  The  ACLU 
vigorously  opposed  Title  III  at  the  time  it  was  under  consideration  by  Congress. 
We  oppose  its  re-enactment  now.  Despite  its  requirement  that  a  neutral  magis- 
trate issue  a  warrant  based  on  "probable  cause"  and  on  the  failure  of  ordinary 
investigative  techniques.  Title  III  has  greatly  expanded  the  use  of  electronic 
surveillance.  The  number  of  "intercept  applications"  authorized  has  risen  from 
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174  in  1968  to  Sfi4  in  1973.  State  participation  in  the  Jiovernment's  wiretapping 
and  electronic  surveillance  program  has  steadily  increased.  Report  of  the  Di- 
rector of  the  Administrative  Office  of  the  United  States  Courts,  printed  in 
Cong.  Rec.  S  7104-05  (May  6,  1974).  Further,  the  typical  federal  wiretap  in 
1972  involved  the  interception  of  1.023  conversations  among  66  persons  over 
an  average  period  of  more  than  three  weeks.  See  Cong.  Rec.  S  7934  (April  30, 
1973 1  (remarks  of  Sen.  McClellan).  As  Senator  McCIellan  noted  in  inserting 
the  1973  report  into  the  Congressional  Record,  only  two  applications  for  inter- 
cept orders  were  denied  in  1973.  In  the  overwhelming  majority  of  cases,  then, 
the  neutral  magistrate  has  accepted  the  government's  word  that  such  surveil- 
lance was  necessary  and  would  be  carefully  limited  within  statutory  guidelines. 
Yet  there  have  been  extraordinary  abuses — abuses  involving  wholesale  de- 
ception of  the  courts  by  the  Administration.  Despite  the  requirement  that  only 
the  Attorney  General  or  an  Assistant  Attorney  General  specially  designated 
by  him  could  authorize  federal  applications  for  intercept  orders,  18  U.S.C. 
§2516,  a  requirement  designed  by  this  Congress  to  insure  that  only  a  "publicly 
responsible  official"  would  set  law  enforcement  policy  in  this  sensitive  area, 
S.  Rep.  No.  1067,  90th  Cong.,  2d  Sess.,  96-97  (1968),  a  large  number  of  such 
orders  were  routinely  approved  by  an  executive  assistant  to  the  Attorney 
General  and  submitted  to  the  courts  in  the  name  of  an  As.sistant  Attorney 
General  who  had,  in  fact,  nothing  to  do  with  their  authorization.  As  a  result, 
the  Supreme  Coui't  has  now  held  that  evidence  gathered  under  those  orders 
cannot  be  admitted  in  court.  See  generally,  United  States  v.  Giordano,  416  U.S. 
505  (1974). 

Moreover,  the  Administration  interpreted  the  Congressional  authorization 
to  permit  electronic  surveillance  of  political  di.ssideuts  without  court  order, 
under  the  rubric  of  national  security.  It  persisted  in  this  practice  until  the 
Supreme  Court  unanimously  ruled  that  the  Fourth  Amendment  forbids  such 
warrantless  searches  in  "domestic  security"  cases.  T'nited  States  v.  United 
States  District  Court,  407  U.S.  297   (1972)   As  the  Court  there  noted, 

"National  security  ca.ses,  moreover,  often  reflect  a  convergence  of  First  and 
Fourth  Amendment  values  not  present  in  cases  of  'ordinary'  crime.  Though  the 
investigative  duty  of  the  executive  may  be  stronger  in  such  cases,  so  also  is 
there  greater  jeopardy  to  constitutionally  protected  speech.  *  *  *  Fourth 
Amendment  protections  become  the  more  necessary  when  the  targets  of  official 
surveillance  may  be  those  suspected  of  unorthodoxy  in  their  political  beliefs. 
The  danger  to  political  dissent  is  acute  where  the  Government  attempts  to  act 
under  so  vague  a  concept  as  the  power  to  protect  "domestic  security.'  "  Id.  at 
313-14. 

The  Court  emphasized  that: 

"The  price  of  lawful  public  di.s.sent  must  not  be  a  dread  of  subjection  to  an 
unchecked  surveillance  power.  Nor  must  the  fear  of  unauthorized  official 
eavesdropping  deter  vigorous  citizen  dissent  and  discussion  of  Government 
action  in  private  conversation.  For  private  dissent,  no  less  than  open  public 
discourse,  is  essential  to  our  free  society."  Id.  at  314. 

In  reaching  its  decision,  the  Court  held  that  the  existing  legislation  did  not 
attempt  to  confer  surveillance  powers  on  the  President.  Id.  at  308.  But  Section 
3108  would  reverse  this  ruling  by  excepting  the  President  from  the  statutory 
restrictions.  The  ACLU  believes  that  all  language  reserving  inherent  Presi- 
dential power  should  be  eliminated.  However,  if  any  such  power  at  all  is 
reserved  it  must  be  consistent  with  the  holding  in  United  States  v.  United 
Stntefi  District  Court,  supra,  that  the  Fourth  Amendment  controls  where 
"there  is  no  evidence  of  any  involvement,  directly  or  indirectly,  of  a  foreign 
power."  407  U.S.  at  309.  If  it  is  to  exist  at  all,  this  concept  needs  to  be  care- 
fully and  narrowly  defined  in  the  statute.  Such  a  definition  should,  as  a  mini- 
mnm.  incorporate  the  guidelines  offered  by  the  Justice  Department  two  years 
ago  and  confirmed  by  Attorney  General  William  Saxbe  last  summer:  ".sub- 
stantial financing,  control  by  or  active  collaboration  with  a  foreign  government 
or  agencies  thereof  in  unlawful  activities  directed  against  the  government  of 
the  United  States."  Te.stimony  of  Deputy  Assistant  Attorney  General  Kevin 
T.  Mr.roney,  Hearinns  on  Warrantless  Wiretappinfj  before  the  Subcommittee 
on  Administrative  Practice  and  Procedure  of  the  Senate  Committee  on  the 
Judiciary,  92nd  Cong.,  2d  Sess.,  12  (.June  29,  1972)  ;  Washington  Post,  May 
24,  1974,  at  A  20. 

If  .such  narrow  authority  is  reserved  to  permit  electronic  surveillance  in 
the  absence  of  probable  cause,  that  reservatiori  should  not  be  total.  Stich  elec- 
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tronic  surveillance  should  remain  subject  to  statutory-established  warrant  and 
judicial  review  requirements  in  order  to  obtain  some  accountability  in  this 
very  sensitive  area. 

S.  1  would  continue  present  law  authorizing  electronic  investigation  of  a 
long  list  of  federal  offenses.  The  previous  version  of  S.  1  [3-10C1-5]  shortened 
the  list  and  confined  surveillance  to  major  crimes,  and  to  that  extent  were 
less  intrusive  into  constitutional  rights. 

S.  1  continues  the  Title  III  provision  for  emergency  surveillance  without 
court  order  for  up  to  48  hours,  and  adds  a  provision  [§  3104(b)  (2)  (A)  ] 
which  authorizes  such  government  surveillance  with  respect  to  "national 
security  interests'" — clearly  in  violation  of  the  holding  in  United  States  v. 
United  States  District  Court,  supra.  Nothing  in  that  opinion  permits  war- 
rantless "domestic  security"  wiretaps  even  in  alleged  emergency  situations. 
S.  1400  limited  such  emergency  searches  to  "conspiratorial  activities  character- 
istic of  organized  crime,"  and  that  is  continued  in  S.  1.  The  ACLU  strongly 
believes  that  this  loophole  too  should  be  eliminated.  Either  formula  is  so 
vague  as  to  permit  warrantless  surveillance  of  political  dissidents  or  other 
disfavored  groups  of  people. 

S.  1  authorizes  the  use  of  evidence  of  crimes  other  than  those  specified 
in  the  court  order  authorizing  the  interception.  This  provision  only  exacerbates 
the  dragnet  qualities  of  electronic  search  and  seizure.  It  permits  law  enforce- 
ment officials  "to  rummage  for  months  on  end  through  every  conversation, 
no  matter  how  intimate  or  personal,  carried  over  selected  telephone  lines," 
United  States  v.  United  States  District  Court,  supra,  407  U.S.  at  325  (Douglas, 
J.,  concurring)  in  an  effort  to  uncover  evidence  of  criminal  activity.  It  makes 
a  mockery  of  the  requirement  for  a  warrant  specifying  in  advance  the  offense 
of   which   evidence   is   ostensibly   sought. 

Section  4102  continues  the  present  specific  authorization  of  recovery  of 
civil  damages  by  those  whose  conversations  are  illegally  intercepted,  which 
we  of  course  support.  But  we  oppose  the  provision  in  Sec.  4102  that  good  faith 
reliance  on  "legislative  authorization"  is  a  "complete  defense"  to  any  civil 
proceeding  based  on  illegal  electronic  surveillance.  Since  bad  faith  is  ex- 
tremely diflScult  to  prove,  such  a  provision  would  prevent  the  recovery  of 
damages  by  those  whose  privacy  was  invaded  for  years  by  government  sur- 
veillance without  court  order. 

Section  1521  provides  some  protection  from  electronic  eavesdropping  by 
private  persons  or  unauthorized  government  officials,  by  making  it  a  felony 
to  intercept  or  disclose  the  contents  of  private  communications.  However,  it 
continues  the  present  law's  exception  where  one  party  to  the  conversation  gives 
prior  consent  to  the  interception.  The  ACLU  opposes  this  restriction  on  the 
citizen's  right  to  be  free  from  unreasonable  search  and  seizure  of  his  private 
thoughts.  Consent  by  one  party  should  not  be  allowed  to  bypass  the  consti- 
tutional rights  and  privileges  of  another. 

VI.       SENTENCING,   PROBATION,   AND   PAROLE 

S.  1  sets  harsh  retributive  sentences  for  many  crimes,  and  provides  for  the 
death  penalty,  which  the  ACLU  has  long  opposed  as  cruel  and  unusual  pun- 
ishment in  violation  of  the  Constitution.  Sec  Furman  v.  Georgia,  408  U.S. 
238  (1972).  Although  the  Senate  has  already  approved  the  reinstitution  of 
capital  punishment  by  passing  S.  1401  on  March  13,  1974,  we  believe  that  if 
this  bill  becomes  law,  it  will  not  survive  challenge  in  the  courts.  We  urge 
the  Senate  not  to  endorse  yet  again  a  penalty  which  has  been  used  to  per- 
petuate racial  and  economic  discrimination  in  a  fashion  which  degrades  our 
nation  in  the  eyes  of  civilized  men  and  women.  Our  claims  to  moral  progress 
and  to  equal  justice  under  law  are  mocked  by  the  infliction  of  savage  and 
final  retribution  against  those  least  able  to  defend  their  cases  in  court. 

The  sentencing  schemes  of  S.  1  are  skewed  in  favor  of  long-term  prison 
sentences,  despite  the  overwhelming  recommendation  of  penologists  and 
lawyers  who  have  studied  the  correctional  system  that  sentences  instead 
be  sharply  reduced.  See,  e.g..  President's  Commission  on  Law  Enforcement 
and  Administration  of  Justice,  2'he  Challenge  of  Crime  in  a  Free  Society 
348-351  (Avon.  ed.  1967)  ;  Brown  Commission  Working  Papers,  vol.  II  at 
1255-57,  1269;  Schwartz,  "The  Proposed  Federal  Criminal  Code,"  13  Crim.  L. 
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Rep.  3265,  3266  (1973).  Although  such  sentences  may  be  aimed  at  the  most 
egregious  offenders,  the  Brown  Commission  reported : 

"They  have  a  psychological  tendency  to  drive  sentences  up  in  cases  where 
such  a  tendency  is  unwarranted.  Long,  incapacitating  terms  can  do  great 
damage  if  imposed  in  the  wrong  cases,  both  in  terms  of  injustice  to  the 
individual  and  in  terms  of  positive,  harmful  effects  to  the  public  upon  release 
of  the  prisoner.  Long  sentences  imposed  on  the  wrong  people  can  lead  to 
more  offenses  rather  than  less.  Working  Papers,  vol.  II  at  1257. 

A  sentencing  system  which  mandates  fifteen,  twenty,  and  thirty  year 
sentences  for  a  large  variety  of  crimes  becomes  its  own  worst  enemy.  Even 
given  the  wide  disparity  between  authorized  maximums  and  time  usually 
served,  see  Working  Papers,  vol.  II  at  1255,  the  system's  inevitable  effect 
is  to  destroy  any  possibility  of  rehabilitation  for  nearly  everyone  caught  in  its 
grasp.  High  recidivism  rates  among  major  felons  testify  to  the  fact  that  our 
prisons  lire  training  schools  for  criminals.  By  in^^reasing  the  number  of 
victims  and  offenders,  they  present  a  tragedy  of  broken  and  wasted  lives 
Section  2302(b),  which  provides  for  extended  terms  of  imprisonment,  is  par- 
ticularly harsh.  Most  experts  are  agreed  that  extended  sentences  for  special 
offenders  is  a  penological  experiment  that  does  little  good,  operates  unfairly, 
and  should  not  be  undertaken. 

S.  1  sets  high  mandatory  minimum  sentences  for  traflSckers  in  heroin  or 
morphine,  see  Part  II,  B,  supra,  despite  widespread  criticism  of  such  sen- 
tences as  interfering  with  the  judicial  discretion  vital  to  fairness  in  our 
criminal  justice  system.  Such  sentences  deny  the  sentencing  court  the  power 
to  place  the  offender  on  probation.  Federal  judges,  prosecutors,  and  correc- 
tional personnel,  as  well  as  the  American  Law  Institute,  the  National  Council 
on  Crime  and  Delinquency,  and  the  American  Bar  Association,  have  vehemently 
opposed  mandatory  minimum  sentences.   Working  Papers,  vol.  II  at  1252. 

Even  if  it  were  desirable  to  limit  discretion,  mandatory  minimum  sentences 
do  not  do  so.  They  merely  displace  discretion  from  the  judge  to  the  prosecutor, 
who  retains  tJie  power  to  determine  the  charge.  As  the  Brown  Commission 
noted,  prosecutors  olten  charge  drug  offenders  with  a  least  one  offense 
carrying  a  mandatory  sentence  and  one  carrying  a  lesser  penalty  which 
permits  probation  and  parole.  "The  guilty  plea  process,  supposedly  resting 
upon  the  uncoerced  consent  of  the  offender,  is  clearly  distorted  when  the 
prosecutor  can  hold  the  threat"  of  a  mandatory  minimum  sentence  over  the 
offender's  head.  Working  Papers,  vol.  II  at  1254.  This  practice  unconsitutionally 
cliills  the  Sixth  Amendment  right  to  trial  by  jury,  atid  the  Fifth  Amendment 
right  to  plead  not  guilty,  burdening  the  defendant's  choice  with  heavy  con- 
sequences if  he  should  be  convicted.  See  United  Slates  v.  Jacksoti,  390  U.S. 
570  (196S). 

The  ACLU  supports  the  long-overdue  establishment  of  appellate  review  of 
criminal  sentences,  now  provided  for  in  §  3725  of  S.  1.  Appellate  review  per- 
mits correction  of  seriously  excessive  sentences  and  tends  to  equalize  sen- 
tences for  like  offenders  and  like  offenses.  At  the  same  time,  it  allows  more 
than  one  court  to  consider  individual  circumstances  in  determining  an 
individual's  fate.  The  exclusion  of  drug  and  gun  offenses  from  the  provision 
is  unfair  and  should  be  eliminated. 

But  even  the  limited  reform  S.  1  grants  is  seriously  undermined  by  its 
provisions  for  appeal  by  the  government  as  well  as  by  the  defendant.  Al- 
though S.  1  properly  forecloses  higher  sentences  when  the  offender  alone  takes 
an  appeal,  it  permits  imposition  of  more  severe  sentences  when  the  government 
takes  an  appeal.  Such  a  provision  plainly  violates  the  constitutional  guarantee 
against  double  jeopardy.  See,  e.g..  Ex  parte  Lange,  85  U.S.  (18  Wall.)  163, 
173  (1873)  ;  Btnekledge  v.  Perry,  42  U.S.L.W.  4761  (U.S.  May  20,  1974).  Cf. 
Xorth  Carolina  v.  Pcarce,  395  U.S.  711  (1969).  Whatever  the  exact  scope  of 
the  guarantee,  Lange,  supra,  85  U.S.  at  168,  there  has  never  been  any  doubt 
that  the  Constitution  prohibits  a  second  punishment  on  the  same  facts  for 
the  same  statutory  oft'ense.  The  constitutional  protection  against  more  than 
one  trial  would  be  of  no  avail  if  "there  can  be  any  number  of  sentences  pro- 
nounced on  the  same  verdict[.]"  Id.  at  173. 

Since  S.  1  does  not  require  the  sentencing  judge  to  state  his  findings  and 
reasons  on  the  record,  the  defendant's  decision  about  appeal  will  not  only 
be   chilled   by   his   fear   that    the   government   will   take    an   appeal   as   well, 
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but  also  by  his  lack  of  knowledge  as  to  the  reasons  which  the  jiidge  actually 
relied  upon  in  sentencing  him.  Where  the  original  sentence  is  based  on  an 
erroneous  reading  of  the  facts,  he  will  have  no  way  of  so  discovering  and 
demanding  correction. 

Despite  the  Brown  Commission's  finding  that  "probation  Is  likely  to  be  the 
most  effective  form  of  sentence  in  a  great  many  cases,"  Working  Papers,  voL 
II  at  1268,  S.  1  creates  substantial  legal  hurdles  to  the  imposition  of  proba- 
tion instead  of  a   prison  sentence. 

Section  2102  instructs  a  judge,  in  granting  probation,  to  consider  the  need 
to  provide  the  defendant  with  educational  or  vocational  training,  medical  care, 
or  other  correctional  treatmenr  in  the  most  effective  manner."  Such  factors  only 
reinforce  the  criminal  justice  system's  discrimination  against  the  poor,  the  sick, 
and  the  uneducated.  The  constitutional  guarantees  of  due  process  and  equal 
protection  of  the  law  requires  courts  to  weigh  evenly  the  claims  of  rich  and 
poor,  skilled  and  unskilled.  Freedom  from  imprisonment  and  the  chance 
to  try  again  should  not  depend  on  an  absence  of  past  sufferings.  "Effective" 
provision  of  job  training  and  medical  care  in  most  cases  does  not  require 
isolation  of  the  offender  from  the  community  in  which  he  will  ultimately 
have  to  learn  to  live.  The  Congress  should  legislate  to  provide  these  services 
outside  of  prison,  instead  of  incarcerating  people  just  to  obtain  them.  S.  1 
similarly  stacks  the  decision-making  process  against  the  granting  of  parole 
and  fails  to  provide  for  a  preference  to  parole  over  continued  imprisonment. 
Yet  parole,  like  probation,  can  be  crucial  in  encouraging  offenders  to  establish 
law-abiding  lives.  -See  Morrissfy  v.  Bnn-cr,  408  U.S.  471,  484  (1972). 


America^t  Library  Association, 

Washington,  D.C.,  May  2,  1915. 
Senator  John  L.  McCleixan, 

Chairman,  Suhcoiiimittcr  mi  Criminal  Lairs  and  Procedures,  Committee  on  the 
Judiciary.  U.S.  Senate.  Wa-^hinffion.  B.C. 
Dear  Senator  McClellan  :  €>n  behalf  of  the  American  Library  Association, 
I  should  like  to  re<juest  that  the  attached  statement  be  made  a  part  of  the 
hearing  record  on  S.l,  the  Criminal  Justice  Reform  Act  of  1975. 
Sincerely, 

Eileen   D.   Cooke, 
Director,  ALA  Washington   Office. 

STATE^fENT   OF   ThE  AMERICAN   LIBRARY   ASSOCIATION 

Founded  in  1870,  the  American  Library  Association  is  the  oldest  and  large.st 
library  association  in  the  world.  It  is  a  nonprofit,  educational  organization 
representing  over  35,000  librarians,  library  trustees,  and  other  individuals  and 
groups  interested  in  promoting  library  service.  The  Association  is  the  chief 
spokesman  for  the  modern  library  movement  in  North  America  and,  to  a 
considerable  extent,  throughout  the  world.  It  seeks  to  improve  libraries 
and  librarianship  and  to  create  and  publish  literature  in  aid  of  this  objective. 

THE   RIGHT    TO    KNOW  :    LIBRARY    SERVICE   IN    THE    UNITED    STATES 

Libraries  are  repositories  of  knowledge  and  information,  and  are  estab- 
lished to  presei've  the  records  of  the  world's  cultures.  In  the  United  States, 
under  the  First  Amendment,  libraries  play  a  unique  role  by  fulfilling  the 
right  of  every  citizen  to  have  unrestricted  access  to  these  records  for  whatever 
purposes  he  might  have  in  mind.  According  to  the  Library  Bill  of  Rights 
(attached),  the  Association's  interpretation  of  the  First  Amendment  as  it 
applies  to  library  service,  it  is  the  responsibility  of  the  library  to  provide 
books  and  other  materials  presenting  all  points  of  view  concerning  the 
problems  and  issues  of  our  times.  The  Library  Bill  of  Rights  further  states 
that  no  library  materials  should  be  proscribed  or  removed  because  of  partisan 
or  doctrinal  disapproval,  and  that  the  right  of  an  individual  to  the  use  of 
the  library  should  not  l>e  denied  or  abridged  because  of  age,  race,  religion, 
national  origin  or  social  or  political  view's. 
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In  pnm,  librnries  foster  the  well  being  of  citizens  by  making  information 
and  ideas  available  to  them.  It  is  not  the  duty  or  role  of  library  employees 
to  inquire  into  the  private  lives  of  library  patrons,  nor  is  it  their  duty  to 
act  as  mentors  by  imposing  the  patterns  of  their  ov^'n  thoughts  on  their 
collections.  Citizens  musi  have  the  freedom  to  read  and  to  consider  a  broader 
range  of  ideas  than  those  that  may  be  held  or  approved  by  any  single 
librarian  or  publisher  or  government  or  clnirch. 

Several  sections  of  S.l  would,  if  enacted  into  law,  adversely  affect  library 
service  in  the  United  States.  Among  these  provisions  are  a  section  on  obscenity, 
and  various  sections  dealing  with  national  defense  and  other  government 
information  which,  taken  together,  represent  a  veritable  "ofl5cial  secrets  act." 

ala's  positiox  on  obscenity  laws 

The  American  Library  Association  rejects  anti-obscenity  laws  as  intolerable 
intrusions  upon  those  basic  freedoms  which  Mr.  Justice  Cardozo  once 
described  as  the  matrix  of  all  our  other  freedoms.  Anti-obscenity  laws, 
which  are  directed  i;or  at  the  control  of  anti-social  action  but  rather  at  the 
content  of  communicative  materials,  clearly  represent  a  form  of  censorship 
ultimately  aimed  at  the  control  of  the  thoughts,  opinions,  and  basic  beliefs 
of  citizens  in  an  ostensibly  free  democracy. 

The  view  of  the  American  Library  Association  was  succinctly  stated  by 
Mr.  Jiistice  Marshall  in  Stanley  v.  Georgia,  394  U.S.  557   (1969)  : 

"Our  whole  constitutional  heritage  rebels  at  the  thought  of  giving  govern- 
ment the  power  to  control  men's  minds.  And  yet,  in  the  face  of  these  tradi- 
tional notions  of  individual  liberty,  Georgia  asserts  the  right  to  protect 
the  individual's  mind  from  the  effects  of  obscenity.  We  are  not  certain  that 
this  argument  amounts  to  anything  more  than  the  assertion  that  the  state 
has  the  right  to  control  the  moral  content  of  a  per.son's  thoughts.  To  some, 
this  may  be  a  noble  purpose,  but  it  is  wholly  inconsistent  with  the  philosophy 
of  the  First  Amendment.'' 

While  the  Court's  judgment  in  Stanley  applied  to  reading  in  the  privacy 
of  one's  home,  we  submit  that  the  arguments  pertain  to  reading  per  sc.  We 
accordingly  conclude  that  reading  ought  not  to  be  hampered  in  any  respect 
by  laws  on  obscenity. 

SECTION    1842:    DISSEMINATING   OBSCENE    MATERIAL 

Section  1S42,  unlike  its  predeces.sor  in  S.l  in  the  93rd  Congress  is  appar- 
ently in  accord  with  the  latest  constitutional  test  for  obscenity  as  set 
forth  by  the  U.S.  Supreme  Court  in  .Villcr  v.  California,  413  U.S.  15  (1973). 
However,  Section  1S42  clearly  fails  to  reflect  the  realities  of  the  responses 
to  Miller  as  they  occurred  in  the  various  states. 

Whereas  some  states,  e.g.,  Oregon,  responded  to  Miller  by  enacting  a  law 
that  is  more  restrictive  than  its  ine-Miller  predecessor,  others,  such  as  Iowa, 
decided  to  eliminate  all  anti-obscenity  laws  for  adults. 

In  Miller,  the  United  States  Supreme  Court  clearly  intended  to  allow  the 
various  states  to  control  so-called  obscenity  according  to  local  standards. 
Ironically,  the  result  of  a  federal  law  like  the  one  envisioned  in  Section 
2842  would  permit  the  federal  government  to  annul  the  choice  of  the  citizens 
of  Iowa  as  reflected  in  laws  enacted  by  their  legislature — at  least  to  the 
extent  that  books,  films,  etc.,  are  mailed  or  shipped  into  Iowa. 

Regrettably,  Section  lfc;42  also  fails  to  include  provisions  which  the  Amer- 
ican Library  Associntion  finds  essential.  If  one  accepts,  as  we  do  not,  the 
inevitability  of  anti-obscenity  laws,  such  laws  must  include  basic  safeguards, 
including  fair  notice  to  reasonable  men  of  the  kind  of  conduct  prohibited. 
However,  anti-obscenity  laws  have  been  afflicted  with  notorious  problems  of 
vagtieness.  It  is  a  position  of  the  ALA  that  in  order  to  remedy  this  defect 
anti-ohscenity  laws  must  mandate  prior  civil  proceedings  with  adversaries 
to  determine  obscenity,  and  that  such  determinations  must  be  made  the 
prerequisite  of  criminal  prosecutions  for  acts  of  dis.semination  that  occur 
after  the  determinations. 

North  Carolina's  anti-obscenity  law,  enacted  April  1974,  includes  the 
following   provision :    "Xo    person,    firm    or    corporation    shall    be    arrested    or 


212 

indicted  for  any  violation  of  (these  provisions)  until  the  material  involved 
has  first  been  the  subject  of  an  adversary  determination  under  the  provisions 
of  this  section,  wherein  such  person,  firm  or  corporation  is  a  respondent,  and 
wherein  such  material  has  been  declared  by  the  court  to  be  obscene  *  *  * 
and  until  such  person,  firm  or  corporation  continues,  subsequent  to  such 
determination,  to  engage  in  the  conduct  prohibited  by  a  provision  of  the 
sections  hereinabove  set  forth." 

Again,  it  would  be  ironic  if  the  rights  and  safeguards  of  North  Carolina 
citizens  as  determined  by  them  were  to  be  abrogated  by  federal  prosecutions 
under  a  law  with  provisions  like  those  in  Section  1842. 

Sadly,  Section  1842  is  fraught  with  other  defects  that  require  correction. 
Indicative  of  the  failures  of  the  section  is  the  lack  of  any  specification  of 
the  community  whose  standards  are  to  be  applied  with  regard  to  "patent 
offensiveness."  If,  for  example,  a  publisher  in  New  York  City  mails  a  book 
to  a  small  community  in  California,  and  the  book  is  intercepted  in  the  mails 
in,  for  example,  St.  Louis,  and  the  publisher  is  charged  with  disseminating 
obscenity,  is  he  to  be  tried  under  the  standards  of  New  York  City,  the 
community  in  California,  or  St.  Louis,  or  are  national  standards  to  be  applied? 
Confusion,  as  great  as  it  is  predictable,  could  be  avoided  by  a  simple  provision 
specifying  that  national  standards  are  to  be  employed. 

Finally,  the  members  of  the  American  Library  Association  find  no  refuge 
in  the  distinction  drawn  between  commercial  and  noncommercial  dissemina- 
tion. Virtually  every  library  open  to  the  public  serves  minors.  In  order  to 
escape  prosecution  under  Section  1842,  it  would  be  necessary  for  librarians 
to  establish  a  comprehensive  system  of  sub  rosa  censorship  which  would 
impede  fulfillment  of  First  Amendment  rights,  and  which  would  not  permit 
constinitionally  required  judicial  review. 

One  major  problem  of  the  librarian  was  discussed  by  the  U.S.  Supreme 
Court  when  it  addressed  itself  to  the  issue  of  a  bookseller's  knowledge  of 
his  stock : 

"If  the  content  of  bookshops  and  periodical  stands  were  restricted  to 
material  of  which  their  proprietors  had  made  an  inspection,  they  might 
be  depleted  indeed.  The  bookseller's  limitation  in  the  amount  of  reading 
material  with  which  he  could  familiarize  himself,  and  his  timidity  in  the  face 
of  his  absolute  criminal  liability,  thus  would  tend  to  restrict  the  public's 
access  to  forms  of  the  printed  word  which  the  State  could  not  constitutionally 
suppress  directly.  The  bookseller's  self-censorship,  compelled  by  the  State, 
would  he  a  censorship  affecting  the  tchole  public,  hardly  less  virulent  for 
being  privately  administered.  Through  it,  the  distribution  of  all  books,  both 
obscene  and  not  obscene,  would  be  impeded."  Smith  v.  California,  361  U.S. 
147   (19.59).    (Emphasis  added.) 

These  remarks,  applied  to  the  bookseller,  are  even  more  applicable  to  the 
librarian. 

In  Blount  v.  Rizzi,  400  U.S.  410  (1971),  the  U.S.  Supreme  Court  established 
procedures  to  govern  oflBcial  censorship : 

"*  *  *  to  avoid  constitutional  infirmity  a  scheme  of  administrative  censor- 
ship must :  place  the  burdens  of  initiating  judicial  review  and  proving  that 
the  material  is  unprotected  expression  on  the  censor ;  require  "prompt  judicial 
review" — a  final  judicial  determination  on  the  merits  within  a  specified, 
brief  period— to  prevent  the  administrative  decision  of  the  censor  from 
achieving  an  effect  of  finality :  and  limit  to  preservation  of  the  status  quo 
for  the  shortest,  fixed  period  compatible  with  sound  judicial  resolution,  any 
restraint  imposed  in  advance  of  the  final  judicial  determiantion. 

In  the  opinion  of  the  Association,  such  safeguards  are  absolutely  vital 
to  the  preservation  of  the  freedom  of  expression  guaranteed  by  the  First 
Amer.("!!aent.  However,  it  is  to  be  noted  tliat  librarian-censors  would  have 
no  obiigatiou  to  seek  review  of  their  decisions,  nor  would  such  an  obligation 
be  reasonable.  Librarians  have  no  economic  incentive  to  seek  such  review ; 
indeed,  there  is  a  strong  economic  disincentive. 

The  foregoing  duly  considered,  the  Association  urges  Congress  to  reject  all 
federal  legislation- — if  there  is  to  be  any— that  does  not  mandate  such  basic 
safeguards  as  prior  civil  proceedings,  or  that  does  not  allow  as  an  afiBrmative 
defense  the  fact  that  the  dissemination  occurred  in  a  bona  fide  nonprofit 
library  established  for  the  educational,  research,  and  recreational  needs  of 
its  users. 
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SECTIONS    1121    ET    SEQ.  :    ESPIONAGE,    NATIONAL   DEFENSE   INFORMATION,   ETC. 

In  deliberations  of  this  kind  it  is  surely  axiomatic  that  the  U.S.  govern- 
ment is  exceedingly— not  to  say  excessively— complex,  and  that  a  citizen's 
attempt  to  learn  about  its  operations  commonly  results  in  little  more  than 
bewilderment.  This  fact  is  all  the  more  to  be  regretted  in  a  nation  where 
the  citizenry  is  considered  the  ultimate  sovereign. 

The  American  Library  Association  not  only  insists  upon  the  right  of  the 
citizen  to  know  everything  about  his  government  absent  a  strong  demonstration 
of  a  need  for  secrecy,  but  would  also  lend  its  cooperation  and  expertise  to 
the  public  in  devising  systems  to  assure  the  effective  delivery  of  information 
about  government  to  all  citizens.  The  Association  would,  in  addition,  join 
the  associations  of  journalists  and  authors  whose  members  are  responsible 
for  the  origination  of  articles,  books,  etc.,  about  our  government,  in  vigorously 
protesting  the  abrupt  and  unwarranted  change  in  our  law  as  proposed  in 
Sections  1121-23. 

It  is  not  absurd  to  suggest  that  the  United  States  might  consider  pre- 
judicial to  its  "interest"  tlie  publication  of  information  about  "intellij^ence 
operations"  like  those  which  were  revealed  in  1974,  involving  activities  under- 
taken against  the  regime  of  Salvado  Allende  in  Chile. 

We  submit  that  the  free  flow  of  information  to  citizens  as  ostensibly 
protected  by  the  First  Amendment  requires,  at  minimum,  that  offenses  be 
restricted  to  acts  of  communication  with  the  intent  to  harm  the  security  of 
the  United  States,  and  that  the  harm  be  both  immediate  and  demonstrable. 

The  government  should  not  be  permitted  to  harass  the  press,  and  restrict 
the  dissemination  of  information  adverse  to  it,  through  prosecutions  based  on 
speculations  about  remote  damages  to  the  "interest"  of  the  United  States. 

While  librarians  would  not  be  immediately  threatened  in  their  profes- 
sional activities  by  the  adoption  of  these  sections,  it  is  clear  that  the  quality 
of  information  service  regarding  our  government  would  be.  As  a  pro  hono 
publico  organization  dedicated  to  improving  every  citizen's  access  to  informa- 
tion, we  therefore  respectfully  request  the  review  of  these  sections  with  the 
interest  of  government  by  and  for  the  people  held  uppermost  in  mind. 

Attachment. 

Library  Bill  of  Rights 

The  Council  of  the  American  Library  Association  reaflSrms  its  belief  in  the 
following  basic  policies  which  should  govern  the  services  of  all  libraries. 

1.  As  a  responsibility  of  library  sei'vice,  books  and  other  library  mate- 
rials selected  should  be  chosen  for  values  of  interest,  information  and  en- 
lightenment of  all  the  people  of  the  community.  In  no  case  should  library 
materials  be  excluded  because  of  the  race  or  nationality  or  the  social,  political, 
or  religious  views  of  the  authors. 

2.  Libraries  should  provide  books  and  other  materials  presenting  all 
points  of  view  concerning  the  problems  and  issues  of  our  times;  no  library 
materials  should  be  proscribed  or  removed  from  libraries  because  of  partisan 
or  doctrinal  disapproval. 

3.  Censorship  should  be  challenged  by  libraries  in  the  maintenance  of 
their  responsibility  to  provide  public  information  and  enlightenment. 

4.  Libraries  should  cooperate  with  all  persons  and  groups  concerned  with 
resisting  abridgement  of  free  expression  and  free  access  to  ideas. 

5.  The  rights  of  an  individual  to  the  use  of  a  library  should  not  be  denied 
or  abridged  because  of  his  age,  race,  religion,  national  origins  or  social  or 
political  views. 

6.  As  an  institution  of  education  for  democratic  living,  the  library  should 
welcome  the  use  of  its  meeting  rooms  for  socially  useful  and  cultural 
activities  and  discussion  of  current  public  questions.  Such  meeting  places 
should  be  available  on  equal  terms  to  all  groups  in  the  community  regardless 
of  the  beliefs  and  affiliations  of  their  members,  provided  that  the  meetings 
be  open  to  the  public. 

Adopted  June  18,  1948. 

Amended  February  2,  1961,  and  June  27,  1967,  by  the  ALA  Council. 
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Statement   of   Associated   Builders   and   Contsactors 

This  statement  is  made  on  behalf  of  Associated  Builders  and  Contractors, 
Inc.,  a  non-profit  corporation  sometimes  called  AEC.  Most  of  this  Association's 
approximately  9100  members  are  construction  contractors,  with  a  substantial 
number  of  other  members  who  do  business  with  the  construction  industry. 
ABC's  headquarters  office  is  in  Maryland,  and  it  has  49  chapters  with 
members  in  47  states.  It  also  maintains  an  office  in  Washington,  D.C. 

ABC  members  have  on  numerous  occasions  been  victims  of  wanton  de- 
struction of  property.  On  this  account  ABC  is  deeply  interested  in  the  efforts 
through  S.  1  to  make  the  federal  Criminal  Code  more  effective  with  respect 
to  these  problems.  ABC  also  has  a  deep  concern  as  to  the  sections  regarding 
extortion,  theft,  and  robbery,  as  these  crimes  are  always  a  potential  threat 
to  construction  contractors. 

Construction  contractors  have  been  especially  victimized  by  wanton  and 
malicious  destruction  of  property.  At  times  in  the  heat  of  a  labor  dispute  at 
a  single  construction  site  such  damage  done  the  construction  project  runs  into 
hundreds  of  thousands  of  dollars.  It  has  been  estimated  that  during  1973 
such  damage  to  ABC  construction  contractors  on  123  projects  came  to 
approximately  $3,197,150. 

ARSON 

The  statement  here  made  is  consequently  directed  in  the  first  place  at 
arson  and  other  destruction  of  property  during  a  labor  dispute  and  what 
protection  Section  1701  and  other  provisions  of  S.  1  would  afford.  As  ABC 
understands  the  purpose  in  the  bill,  it  is  to  make  significant  instances  of  such 
conduct  a  federal  criminal  offense. 

ABC  has  long  taken  the  position  that  whoever  obstructs  or  intereferes 
with  commerce  by  wilfully  damaging  property  of  an  employer  or  owner  to 
the  extent  of  .$2,000  or  more  by  arson  or  otherwise  should  be  held  criminally 
liable  under  federal  law.  We  are  glad  to  see  that  S.  1  moves  in  that  direction. 

In  this  connection  ABC  suggests  that  with  reference  to  the  use  of  fire 
or  explosion  the  language  in  Section  1701(c)  (.5)  should  be  made  more  definite 
and  inclusive.  The  language  coiild  readily  be  amended  to  state :  "The  property 
that  is  the  subject  of  the  offense  is  any  facility  that  is  used  in  an  activity 
affecting  interstate  or  foreign  commerce  or  a  property  under  construction  for 
such  use." 

The  reason  for  this  suggestion  is  that  the  language  in  the  bill  as  presently 
drafted  might  fall  short  of  bringing  a  construction  site  project  under  juris- 
diction of  the  statute.  For  instance,  a  hotel,  a  motel,  or  a  warehouse  for 
storing  goods  to  be  shipped  in  foreign  or  interstate  commerce  would  obviously 
come  within  the  language  of  the  bill  as  presently  drafted.  However,  if  such 
a  building  were  under  construction  it  would  not  be  presently  used  in  aa 
activity  affecting  interstate  or  foreign  commerce.  Because  ABC  believes  this 
possible  loophole  should  be  clo.sed,  the  suggestion  is  made  to  broaden  the 
language. 

We  fear  too  that  the  words  "by  a  destructive  device"  might  cause  worlds 
of  controversy  as  to  their  meaning.  We  doubt,  moreover,  that  they  add  any- 
thing important  when  included,  and  we  suggest  that  they  be  deleted. 

AGGRAVATED    PROPERTY    DESTRCCTION 

In  Section  1702(a)(3)  it  is  suggested  that  the  word  "any"  be  inserted 
before  "property"  so  that  the  language  woukl  read  "(3)  damages  any  property 
in  an  amount  that  in  fact  exceeds  .$.500."  Similarly  the  word  "any"  might  well 
be  inserted  in  Section  1703(a)  before  the  word  "property".  The  reason  for 
the  suggestion  is  to  make  clear  that  at  these  points  the  concept  is  not  limited 
to  "public  facility." 

ROBBERY   AND    EXTORTION 

ABC  has  a  deep  interest  in  Sections  1721  and  1722  regarding  Robbery  and 
Extortion.  More  especially  with  respect  to  Extortion  it  is  submitted  that 
Congress  long  ago  actually  intended  through  the  Hobbs  Act  to  outlaw  such 
conduct  in  labor  disputes.  With  respect  to  the  Hobbs  Act  we  agree  with  the 
four-justice  minority  opinion  in  the  J]nmons  case  which  stated : 

"Seeking  higher  wages  is  certainly  not  unlawful.  But  using  violence  to  obtciin 
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tliem  seems  plainly  within  the  scope  of  'extortion'  as  used  in  the  Act,  just  as  is 
the  use  of  violence  to  exact  payment  for  no  work  or  the  use  of  violence  to 
get  a  sham  substitution  for  no  work.  The  regime  of  violence,  whatever  its 
precise  objective,  is  a  common  device  of  extortion  and  is  condemned  by  the 
Act." 

This  minority  observation,  ABC  submits,  is  completely  sound.  By  following 
the  court  majority's  reasoning,  the  absurd  result  of  legalizing  any  crime  when 
prosecuted  under  the  Hobbs  Act,  even  murder,  could  be  the  result  as  long  as 
the  objective  was  to  promote  a  legitimate  collective  bargaining  objective.  We 
believe  Congress  intended  through  the  Hobbs  Act  to  outlaw  such  conduct, 
not  legalize  it.  Hence  we  completely  approve  of  the  stated  purpose  of  the 
Committee  "to  overturn  the  result"  in  the  Enmons  case. 

As  we  study  Section  1721  and  1722,  we  assume  that  if  jurisdiction  at- 
tached over  robbery  or  extortion  at  a  private  construction  site,  it  would 
derive  from  Section  1721(c)(5).  We  fear  that  a  persuasive  argument  could 
be  made  that  the  language  in  the  bill  as  presently  drafted  would  not  cover 
such  construction  site  property.  For  that  reason  we  suggest  revision  of  the 
language   in    Section   1721(c)(5)    to   read: 

"(5)  the  offense  in  any  way  or  degree  affects,  delays,  or  obstructs  inter- 
st«te  or  foreign  commerce,  the  movement  of  an  article  or  commodity  in  inter- 
state or  foreign  commerce,  or  the  construction  of  a  facility  for  use  in  an. 
activity  affecting  interstate  or  foreign  commerce." 

With  this  language  or  similar  language  we  believe  the  dastardly  acts  of 
extortion  at  times  committed  in  connection  with  construction  site  activity 
would  be  covered. 

ABC  is  gratified  that  the  Committee  has  expressed  an  intention  to  overrule 
the  Supreme  Court's  Enmons  decision.  In  order  that  there  may  be  no  doubt 
on  this  point,  the  following  language  is  suggested  as  an  addition  to  Section 
1722(a)   after  the  final  word  "damaged": 

"Xotwith.standing  that  the  same  acts  or  conduct  may  also  be  a  violation  of 
State  or  local  law,  and  notwithstanding  that  such  acts  or  conduct  were  used 
in  the  course  of  a  legitimate  labor  dispute  or  in  the  pursuit  of  legitimate 
union  or  labor  ends  or  objectives." 

We  commend  the  Committee  for  the  outstanding  piece  of  work  it  has  done 
and  hope  the  legislation  will  be  enacted  in  such  form  as  to  achieve  the  results 
envisioned  in  the  Committee  Report. 


Weil,  Gotshal  &  Manges, 
New  York,  X.Y.,  May  7,  1975. 
Pai'l  C.  Sum  mitt,  Esq., 

Chief  Counsel.  Senate  Suhcommitter  on  Criminal  Lfnr<t  and  Procedures,  Senate 
■Judiciarn  Committee,  U.S.  Senate,  Washin(/ton.  D.C. 

Dear  Paul:  It  has  just  come  to  my  attention  that  the  Subcommittee  is 
planning  to  close  its  records  on  S.  1  at  the  end  of  tliis  week.  While  I  have 
noted  that  certain  groups  have  taken  advantage  of  the  opportunity  to  testify 
in  the  short  series  of  hearings  recently  held,  I  had  not  realized  you  were 
finishing   up   the   w^ork   so   eflaciently. 

As  you  know,  we  testified  at  some  length  on  S.  1  and  S.  1400  as  originally 
introduced  and,  I  am  afraid,  simply  have  not  carved  out  the  time  to  prepare 
a  similar  thorough  analysis  of  S.  1  as  it  now  stands.  Nonetheless,  we  remain 
concerned  with  various  aspects  of  the  bill.  So  that  otir  otiScial  silence  to  date 
not  be  deemed  an  acceptance  of  the  leiiislation  in  its  present  form,  we  have 
prepared  a  brief  statement  to  file  at  this  time. 

That  statement  is  enclosed  and  I  would  greatly  appreciate  your  assistance 
in  having  it  entered  into  the  record.  Also,  if  the  Subcommittee  determines 
to  reopen  the  record  or  extend  the  deadline.  I  would  appreciate  knowledge 
of  same  so  that  we  will  have  an  opportunity  to  amplify  some  of  the  positions 
set  forth  in  the  statement. 

As  always,  I  would  love  to  hear  from  you  and  I  continue  to  be  grateful 
for  your  cooperation.  With  best  personal  regards,  I  am 
Sincerely  yours, 

By  Heather  Grant  Florence. 
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Association  of  American  Publishers,  Inc., 

Washington,  D.C.,  May  21,  1975. 
Hon.  John  McClellan, 

Chairman,  Subcommittee  on  Criminal  Laws  and  Procedures,  Committee  on  the 
Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Senator  McClellan:  I  take  the  liberty  of  calling  to  your  attention 
the  attached  statement  recently  submitted  by  this  Association  to  the  Sub- 
Committee  on  Criminal  Laws  and  Procedures  of  the  Senate  Committee  on 
the  Judiciary.  As  the  voice  of  an  industry  highly  dependent  on  the  freest 
possible  interchange  of  ideas  and  information,  our  Association  is  deeply 
concerned  by  certain  provisions  of  S.  1,  the  so-called  "Criminal  Justice  Re- 
form Act  of  1975." 

As  the  statement  indicates,  our  concern  arises  principally  from  what  ap- 
pears to  us  as  the  dangerous  breadth  and  vagueness  in  provisions  dealing 
with  (a)  secrecy  of  government  information,  and  (b)  the  limitation  on  free- 
dom of  expression  implicit  in  provisions  governing  dissemination  of  allegedly 
obscene  material.  (The  definition  of  such  material  continues  to  elude  jurists 
and  therefore  would  require,  in  our  view,  case-by-case  determination  in  a  civil 
proceeding  before  criminal  penalties  are  invoked.) 

We  recognize  both  the  need  and  the  extreme  diflSculty  of  attempting  a 
wholesale  revision  and  codification  of  federal  criminal  laws.  "We  are  glad  to 
offer  the  assistance  of  our  counsel — the  firm  of  Weil,  Gotshal  and  Manges  of 
New  York — in  drafting  reasonable  and  equitable  revisions  of  the  sections  of 
S.  1  that  concern  us. 
Sincerely, 

townsend  hoopes. 

Statement  of  the  Association  of  American   Publishers,   Inc. 

The  Association  of  American  Publishers,  Inc.  (the  "AAP")  is  a  trade 
association  organized  under  the  laws  of  the  State  of  New  York.  It  is  com- 
posed of  publishers  of  general  books,  religious  books,  textbooks  and  educational 
materials.  Its  more  than  260  members,  which  include  many  university  presses, 
publish  in  the  aggregate  the  vast  majority  of  all  general,  educational  and 
religious  books  published  in   the  United   States. 

The  AAP  appreciates  the  opportunity  to  have  delivered  testimony  and  filed 
statements  with  the  Subcommittee  in  June  1973  when  S.  1  and  S.  1400  were 
before  the  93rd  (^'ongress.  Since  that  time  the  Subcommittee  clearly  has 
devoted  substantial  time  and  effort  in  consolidating  and  revising  those  bills 
into  S.  1  in  the  form  in  which  it  was  introduced  in  the  94th  Congress.  The 
AAP  notes,  M'ith  some  satisfaction,  that  some  of  the  views  expressed  in  its 
earlier  testimony   have  been   incorporated. 

Notwithstanding  some  of  the  salutary  changes,  the  AAP  remains  concerned 
with  the  severe  impediments  to  freedom  of  expression  and  the  free  flow  of 
information  which  remain  in  the  bill.  Its  statement  at  this  time  is  submitted 
to  register  that  concern,  to  note  the  sections  to  which  it  relates  and  to 
highlight  the  problems  they   raise. 

Chapter  11,  Subchapter  C  (§§1121-1128)  continues  to  concern  the  AAP. 
The  statutory  scheme,  although  improved  in  some  respects  from  the  earlier  bills, 
still  creates  a  network  of  government  secrecy  which  is  impossible  to  escape 
without  incurring  substantial  criminal  penalties.  It  seems  to  ignore  the 
benefits  the  Founders  recognized  and  we,  today,  know  derive  from  access  to 
information   and   an   informed   citizenry. 

While  a  provision  such  as  §  1121  appears  designed  to  cover  actual  espionage 
situations,  its  language  is  suflaciently  broad  to  be  used,  for  example,  against 
the  publisher  of  information  coming  from  the  State  Department  which  re- 
sults in  embarrassment  to  the  Department  and  hence  can  be  deemed  to  be 
"used  to  the  prejudice  of  the  safety  or  interest  of  the  United  States".  Prac- 
tically, a  generally  available  or  widely  disseminated  book  can  be  read  by  a 
foreign  power  as  easily  as  by  a  U.S.  citizen. 

The  same  factual  example  is  even  more  clearly  a  violation  of  §  1122, 
since  there  need  he  no  showing  that  the  information  was  communicated  to 
a  foreign  power.  The  same  is,  of  course,  the  situation  with  §  1123  which 
would  require  a  publisher,  who  has  been  given  such  information  by  an  author, 
to  return  it  to  the  proper  federal  oflfiicial  under  the  threat  of  criminal 
sentencing. 
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To  a  large  extent  the  overbreadth  of  these  provisions  results  from  the 
sweeping  definition  of  "national  defense  information"  contained  in  §  1128. 
Those  categories  of  information  would  encompass  much  of  what  we  read 
about  everyday ;  the  CIA's  work  in  retrieving  the  sunken  Soviet  submarine 
is  one  current  example. 

Section  1124  does  not  rely  on  the  definition  of  "national  defense  informa- 
tion" ;  instead  it  relies  on  the  discretion  of  thousands  of  executive  branch 
officials  in  determining  that  information  should  be  "classified".  In  its  present 
form,  S.  1  does  seem  to  acknowledge  that  greater,  more  centralized  and 
higher  level  control  over  what  is  classified  is  required  before  prosecutions 
may  be  instituted.  Yet,  the  defendant  may  not  assert  a  defense  of  improper 
classification,  absent  the  exhaustion  of  all  administrative  remedies,  and  is 
thereby  relegated  to  a  position  inferior  to  that  of  a  plaintiff  seeking  informa- 
tion under  the  Freedom  of  Information  Act  (5  U.S.C.  §  552(b)(1)),  as 
recently  amended. 

The  impediments  to  a  free  flow  of  information  noted  with  regard  to  Chapter 
11  are  enhanced  by  other  sections  giving  the  government  proprietary  control 
over  facts  and  information,  the  interference  with  which  constitutes  punish- 
able criminal  activity.  Taken  together  with  the  provisions  of  Chapter  11, 
Sections  1301,  1344,  1523,  1731  and  1733,  dealing  in  part,  with  theft  and 
receipt  of  "stolen"  government  documents  and  interference  with  government 
operations  would  tighten  the  noose  of  government  secrecy  beyond  that 
conceivably  required  for  any  purpose.  Together,  the  entire  scheme  can  be 
used  to  inhibit  the  very  kind  of  reporting,  writing  and  publishing  the  First 
Amendment  is  designed  to  protect  and  enhance. 

The  other  aspect  of  the  l)ill  which  concerns  the  AAP  is  Section  1842 
entitled  "Disseminating  Obscene  Material".  The  conflict  between  effective 
law  enforcement  and  the  constitutional  protection  of  freedom  of  expression 
has  surfaced  over  and  over  again  since  1957.  While  the  existing  prohibitions 
in  Title  18  are  more  defective  in  their  vagueness  and  sweep  than  the  proposal 
in  S.  1,  Section  1842  tries  to  do  the  impossible  and  hence  it  fails.  Indeed,  it 
adds  to  the  existing  confusion. 

In  the  Supreme  Court  obscenity  decisions  of  1973  and  1974,  the  Court 
has  given  states  and  localities  far  greater  latitude  in  regulating  in  the  area. 
As  a  result,  the  statutory  schemes  in  many  of  the  50  states  have  been 
changed  and  there  has  been  a  great  divergence  from  state  to  state.  The 
imposition  of  a  federal  standard,  the  jurisdiction  of  which  is  invoked  by 
virtually  every  transaction  as  far  as  nationally  disseminated  books  and  other 
materials  are  concerned,  simply  adds  another  layer  to  a  series  of  inscrutable 
laws. 

Largely  because  of  the  virtual  impossibility  of  determining  whether  or  not 
material  is  "obscene",  until  after  a  conviction  and  appeals,  the  Association 
believes  that  both  the  interests  of  the  First  Amendment  and  due  process 
require  that  such  determination  initially  be  made  in  the  context  of  a  civil 
and  not  a  criminal  action.  In  many  cases  it  is  the  librarian  or  the  bookseller, 
who  often  has  no  knowledge  as  to  the  contents,  let  alone  the  legality  of  the 
materials,  who  is  threatened  with  the  criminal  prosecution.  This  problem  is 
not  cured  but,  instead,  is  exacerbated  by  the  absence  of  a  scienter  provision 
in  Section  1842. 

While  the  Association  perceives  the  logic  of  considering  dissemination  to 
minors  (as  contained  in  (a)(1)(A))  and  "thrusting  (as  contained  in 
(a)(1)(B))  as  deserving  separate  consideration  from  distribution  to  willing 
adults,  it  is  concerned  with  the  lack  of  specificity  in  both  regards.  If  nothing 
else,  the  afiirmative  defenses  should  cover  situations  where  the  minor  has 
parental  consent,  is  emancipated  or  has  provided  convincing  evidence  that 
he  or  she  is  of  age.  Similarly,  the  "thrusting"  provision  gives  no  guidance 
as  to  what  would  fall  w^ithin  its  terms. 

Because  of  the  ambiguities,  the  uncertainties  and  the  threat  of  a  felony 
conviction  in  the  dissemination  of  almost  any  material,  the  Section  as  a  whole 
can  only  result  in  a  "chilling  effect"  on  the  free  flow  of  material  throughout 
the  country.  While  the  intention  of  the  Section  presumably  is  to  deal  with  the 
type  of  "hard  core"  pornography  discussed  by  the  Supreme  Court,  experience 
has  shown  that  everything,  from  classics  of  literature  to  textbooks  to  news 
magazines,  can  be  brought  within  the  terms  of  a  statute  as  vague  as  the  one 
at  hand. 
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Although  the  Association  recognizes  that  a  task  as  overwhelming  as  a 
total  revision  and  codification  of  the  Criminal  Code  is  bound  to  enrail  prob- 
lems, it  believes  that  the  First  Amendment  problems  created  by  S.  1  require 
further  consideration  before  the  bill  should  be  allovred  to  proceed  along 
the  legislative  path. 

Respectfully  submitted, 

TowNSEND  HooPEs,  President. 


United  States  Court  of  Appeals, 
Chambers  of  David  L.  Bazelon,  Chief  Judge. 

Washington,  D.C.,  May  S,  1975. 
Hon.  John  L.  McClella>% 

Chairman,    Subcommittee    on    Criminal    Laws    and   Procedures,    U.S.    Senate 
Committee  on  the  Judiciary.  Washington,  D.G. 
Dear  Senator  McClellan  :  Enclosed  is  a  statement  I  veish  to  submit  for 
the  hearings  record  on   S.   I's  criminal  responsibility  provisions.   Despite  its 
tardiness,  for  which  I  apologize.   I   hope  you  will  be  able  to  accept  it.   My 
office  is  available  to  respond  to  any  questions  the  Subcommittee  may  have  in 
regard  to  the  statement  or  its  subject. 
Sincerely, 

David  L.  Bazelon. 

Diiring  the  past  twenty-six  years.  I  have  gained  a  significant  body  of 
experience  in  the  judicial  administration  of  concepts  of  criminal  responsi- 
bility. This  exi>erience  was  gained  in  large  part  through  the  unusual  com- 
bination of  local  and  federal  criminal  jurisdiction  enjoyed  by  federal  courts 
in  the  District  of  Columbia  prior  to  passage  of  the  D.C.  Court  Reform  Act. 
This  experience  has  led  to  the  development  of  distinctive  views  on  the  legal 
definition  of  criminal  responsibility.  The  purpose  of  this  prepared  statement, 
submitted  for  the  hearings  record  on  S.  1,  is  to  consider  Subchapter  C, 
Chapter  3  of  that  bill  in  light  of  my  views.  I  particularly  direct  my  attention 
to  §  522  which  purports  to  codify  the  so-called  "insanity"  defense.  My  com- 
ments, in  theory,  however,  encompass  all  of  the  defenses  termed  by  S.  1  to  be 
"based  on  lack  of  culpability."  I  will  refer  to  these  defenses  generally  as 
"criminal  responsibility"  defenses.  My  discussion  will  include  criticisms  of  the 
"insanity"  defense  proposed  by  a  majority  of  the  American  Law  Institute 
commissioners,^  which  in  a  modified  form  was  contained  in  an  earlier  version 
of  S.  1.  The  discussion  will  further  concern  itself  with  the  criminal  responsi- 
bility defense  proposed  by  the  dissenting  ALI  commissioners,  as  well  as  by 
the  British  Royal  Commission  on  Capital  Punishment,  a  formulation  which 
the  Subcommittee  has  considered  in  the  preliminary  drafting  stages." 

The  latest  version  of  the  "insanity"  defense  contained  in  §  522  marks  a 
studied  departure  from  the  traditional  course  of  the  defense.  Just  what 
direction  that  departure  takes,  however,  is  not  at  all  clear  from  the  language 
of  the  section.  The  section  is  derived.  I  take  it,  from  the  proposal  of  the 
Nixon  Administration,  contained  in  S.  1400  of  the  last  Congress.  That 
proposal  was  trumpeted  by  some  as  a  restriction  of  the  "insanity"  defense. 
But    as    Professor    Abraham    Goldstein    points    out    in    hearings    in    the    last 


Olodel  Penal  Code  §  4.01(1)    (Tent.  Draft  No.  4  1955)  : 

"A  person  is  not  responsible  for  criminal  conduct  if  at  the  time  of  such  conduct  as  a 
result  of  mental  disease  or  defect  he  lacks  substantial  capacity  either  to  appreciate  the 
criminality  [wrongfulness]  of  his  conduct  or  to  conform  his  conduct  to  the  requirements 
of  the  law." 

2  See  id.  alternative   (a)  : 

"A  person  is  not  responsible  for  criminal   conduct  if  at  the  time  of  such  conduct  as  a 
result  of  mental  disease  or  defect  his  capacity  either  to  appreciate  the  criminality  of  his 
conduct    or    to    conform    his    conduct    to    the    requirements    of    law    is    so    suhsiantially 
impaired  that  he  cannot  justhi  be  heJd  refponsible." 
Royal    Comm'n    on    Capital    Punishment.    lJt49-53.    Report    S.^.?.3(iii)     (19.5."?): 

"[A  person  is  not  rpsponsible  for  his  unlnAvful  act  ifl  at  the  time  of  the  act  the 
accused  was  suffering  from  disease  of  the  mind  (or  mental  deficiency)  to  such  a  degree 
that  he  ovght  not  to  be  held  responi^ihlr. 

These  versions  of  the  "insanity"  defense  comprised  one  of  the  alternatives  circulated 
to  state  mental  health  officials  by  the  staff  of  the  Subcommittee.  Flee  Hearings  on  8.  1 
k  J?.  l-'iOO  Before  the  Suheomm.  on  Crimhinl  Lans  &  Procedure  of  the  Senate  Comm.  on 
the  Judiciary,  93d  Cong.,  1st  Sess.  6SS2  (1973). 
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Congress,'  one  mny  doubt  whether  the  rroposal  accomplishes  its  intended 
goal.  And,  as  I  will  discuss.  I  do  not  think  that  goal,  even  if  desirable, 
may  appropriately  be  achieved  through  §  522  as  it  is  presently  formulated, 
(►f  course,  my  comments  on  the  meaning  of  the  Section  are,  limited  to  in- 
ferences that  may  be  drawn  from  its  language  and  from  the  public  statements 
of  those  who  have  supported  proposals  similar  to  the  Section.  Further 
explication  of  the  Section,  if  it  is  approved  by  the  Subcommittee  and  the 
Senate  Committee  on  the  Judiciary  in  its  present  form,  will  no  doubt  be 
forthcoming. 

Section  522  establishes  as  a  "defense"  that  "as  a  result  of  mental  disease 
or  defect",  the  defendant  "lacked  the  state  of  mind  [or  'intent'  as  I  may 
sometimes  refer  to  it]  required  as  an  element  of  the  crime  charged."  One  is- 
immediately  struck  by  the  redundancy  of  this  formulation  in  light  of  §§  301-02. 
Seemingly,  if  the  defendant  lacked  the  "state  of  mind"  or  intent  required 
as  an  element  of  the  offense  charged,  as  those  states  of  mind  are  defined  in 
§§301-02,  for  whatever  reason — because  of  a  mental  defect,  drug  addiction, 
intoxication,  somnambulism,  whatever — then  there  would  be  no  liability  wholly 
apart  fi'om  §  522.  Erection  of  a  "defense"  based  on  a  mental  disease  or 
defect  which  on  its  face  goes  only  to  the  state  of  mind  or  intent  required 
for  the  offense,  a  requirement  that  exists  apart  from  the  ^'defense",  is  mere 
surplusage.  On  its  face,  then,  §  522  is  a  decidedly  opaque  provision. 

In  order  to  avoid  the  conclusion  that  §  522  is  simply  duplicative  of 
§§  301-02,  one  would  assume  that  the  phrase  "as  a  result  of  mental  disease 
or  defect"  adds  substantively  to  the  concept  of  state  of  mind  or  intent.  That 
is,  §  522  defines  or  purports  to  define  certain  occasions  when  a  defendant 
may  be  exonerated  even  though  he  would  otherwise  have  the  requisite 
intent,  as  defined  in  §§  301-02,  because  of  a  mental  disease  or  defect.  The 
terms  "mental  disease  or  defect"  woiild  thus  read  back  into  the  concept  of 
state  of  mind  or  intent  "required  as  an  element  of  the  offense  charged."  In 
sum,  §  522  pries  open  the  concept  of  intent  or  state  of  mind  and  allows  a 
more  extended  inquiry  than  that  contemplated  by  §§301-02. 

If  I  am  wrong  about  this,  we  face  serious  problems  indeed.  Such  a  strict 
view  of  §  522  would  effectively  eliminate  any  inquiry  into  the  subtleties  of  the 
concept  of  "knowledge",  a  concept  erected  in  §§  301-02,  ignores  the  problem 
of  the  defendant's  ability  to  control  his  actions  and,  more  important  than 
these  specific,  appears  to  avoid  the  central  moral  issue  raised  by  punishment 
of  those  suffering  from  mental  disabilities.  These  subjects  of  inquiry  are  also 
relevant  to  a  consideration  of  the  more  expansive  view  of  §  522  I  have 
presented  previously.  I  have  grown  familiar  with  these  subjects  in  the  develop- 
ment of  my  own  thinking  about  criminal  responsibility  and  the  "insanity" 
defense.  Indeed.  I  began  in  1954  in  a  posture  similar  to  that  assumed  by 
§  522,  although  the  gleam  in  my  eye  was  most  remarkably  different  from  that 
in  the  eyes  of  those  who  drafted  the  Section.  In  Monte  Durham's  case,* 
my  court  enunciated  a  new  test  of  "insanity" :  if  a  crime  were  the  "product 
of  mental  disease  or  defect,"  the  defendant  could  not  in  the  eye  of  the  law 
be  held  responsible  for  it.  Despite  the  promise  of  this  formulation,  it  did 
not  achieve  its  intended  goal,  although  it  taught  us  a  great  deal  about  the 
criminal  responsibility  defenses  and  their  administration.  It  did  not  succeed 
because  the  response  it  engendered  from  behavioral  scientists  and  the  legal 
profession  did  not  allow  it  to  succeed.  In  1972,  I  wrote  a  trilogy  of  opinions, 
none  of  them  for  a  majority  of  the  court,  which  reflected  the  changes  in  my 
thinking  since  Durham^  and  which  sought  to  respond  to  the  difficulties  dis- 
covered in  administration  of  the  Durham  rule.  Most  relevant  to  my  discussion 
of  §  522  was  my  dissent  in  Archie  Brawner's  case. 

I  believe  the  experience  gained  in  my  journey  from  Durham  to  Brawner 
will  be  of  some  aid  to  the  Subcommittee  in  its  consideration  of  §  522.  This 
is  not  because  that  experience  led  me  to  any  particular  conclusions  but  be- 
cause   it    pointed    up    the   issues,    the    unavoidable    questions,    that    must    be 

s Id.  at  63S0-S1. 

*  Durham  v.  United  States.  214  F.2cl  SR2   (D.C.  Cir.  1954). 

^  rmted  States  v.  Brawner,  4T1  F.2d  969.  1010  (D.C.  Cir.  1972)  (Bazelon  C..T.  con- 
cm-nn?  in  part,  diPi?enting  in  part)  :  United  States  v.  Donoherti/.  47.3  F.2d  111.3.  li:!9 
'D.C.  Cir.  1972)  (Bazelon,  C.J.  concurring  in  part,  dissentinc  in  part)  ;  United  Stntex  v. 
Ale.Tander  &  Murdoch,  471  F.2d  92.3  (D.C.  Cir.  1972)  (Bazelon,  C.J.  opinion  for  the  Court 
in  part,  dissenting  in  part). 
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seriously  confronted  if  we  are  to  make  decisions  about  criminal  responsibility. 
The  purpose  of  my  statement  is  most  of  all  to  delineate  those  issues  as  I  have 
come  to  perceive  them,  to  raise  the  questions  that  must  be  raised  if  the 
Congress  is  to  enter  the  criminal  responsibility  thicket.  I  claim  no  expertise 
beyond  this. 

FKOM   DURHAM   TO  BRAWNER — THE  ISSUES  OF  CRIMINAL  RESPONSIBILITY  DELINEATED 

The  essential  context  of  both  Durham  and  Brawner  is  the  moral  basis 
for  the  notion  of  criminal  responsibility.  The  criminal  law,  it  has  eloquently 
been  asserted,  "postulates  a  free  agent  confronted  with  a  choice  between 
doing  right  and  doing  wrong  and  choosing  freely  to  do  wrong." "  The  law 
imposes  punishment  only  on  the  free  choice  to  do  wrong.  If  a  person  chooses 
wrongly  either  because  he  oi^  she  did  not  appreciate  that  the  choice  was  wrong 
or  lacked  the  capacity  to  choose  to  do  right,  then  the  act  of  choice  is  not 
blameworthy  and  hence  not  suitable  for  punishment.  This  concept  of  moral 
blameworthiness  as  the  predicate  for  criminal  responsibility  is  no  transient 
notion  discovered  by  twentieth  century  federal  judges.  It  draws  on  the  entire 
"legal  and  moral  tradition  of  the  western  world."  ^  "Our  collective  conscience 
does  not  allow  punishment  where  it  cannot  impose  blame."* 

But  the  law,  like  the  rest  of  us,  "promises  according  to  [its]  hopes"  but 
"performs  according  to  [its]  fears."  *  Although  it  has  been  asserted  again  and 
again  that  only  a  free  choice  to  do  wrong  is  the  occasion  for  punishment, 
the  law  in  practice  presumes  a  free  choice  to  do  wrong  from  commission  of 
an  act  and  from  a  law  declaring  that  act  to  be  contrary  to  public  policy. 
Justice  Holmes  stated  it  this  way  :  ^^ 

"If  a  man  intentionally  adopts  certain  conduct  in  certain  circumstances 
knovrn  to  him,  and  that  conduct  is  forbidden  by  law  under  those  circum- 
stances, he  intentionally  breaks  the  law  in  the  only  sense  in  which  the  law 
ever  considers  intent." 

The  point  is  that  the  law's  only  inquiry  into  the  free  choice  to  do  wrong 
consists  of  inquiry  into  what  are  generally  known  as  "mistakes  of  fact."  If 
a  person  does  not  correctly  perceive  his  circumstances  and  thus  accidentally 
commits  an  act  forbidden  by  law,  exculpation  will  be  permitted."  Other  than 
this  very  limited  inquiry,  the  law  presumes  a  free  choice  to  do  wrong  from 
the  commission  of  a  forbidden  act.  I  take  it  that  §§  301-02  as  presently  written 
adopt  this  view  of  intent  or  state  of  mind. 

In  order  to  relax  the  rigidity  of  this  rule,  the  law  with  its  talent  for  am- 
biguity permits  the  concept  of  intent  or  state  of  mind  to  be  pried  open  and 
its  subtleties  examined  on  extremely  limited  occasions.  The  "insanity"  defense 
at  common  law  was  the  chief  vehicle  used  to  pour  some  real  content  into  the 
law's  fictional  presumption  of  intent  from  a  knowledge  of  circumstances.  The 
"insanity"  defense  pursued  two  avenues,  limited  though  they  were :  first,  that 
the  defendant  did  not  know  the  difference  between  right  and  wrong;  or  second, 
that  even  if  he  did,  he  acted  under  an  irresistible  impulse  such  that  his 
knowledge  of  right  and  wrong  would  not  aid  him  in  choosing  rightly."  The 
insanity  defense  so  viewed  extended  the  inquiry  permitted  by  "mistake  of 
fact"  doctrine.  While  it  is  theoretically  possible  for  a  person  to  be  so 
demented  that  he  would  not  understand  the  circumstances  of  his  actions,  i.e. 
believe  the  gun  in  his  hand  is  a  toothbrush,  one  may  doubt  whether  there 
ever  "was  an  idiot  so  low,  *  *  *  a  diseased  man  so  demented.^*  Thus,  tradi- 
tional insanity  defenses  carried  the  law  beyond  "mistake  of  fact."  Then  came 


^Morissette  v.  United  States,  342  U.S.  246.  250  n.4  (1952),  quotinq  K.  Pound, 
Introduction  to  F.  Sayre,  Cases  on  Criminal  Law  (1927).  See  4  W.  Blackstone  Com- 
mentaries 20-21,  27   (1854). 

■'Durham  v.  United  States.  214  F.2d  862,  876  (D.C.  Clr.  1954). 

B  Id.  quoting  Holloway  v.  United  States,  148  F.2d  665,  606-67  (DC.  Clr.  1945). 

»  Kamisar.  Has  the  Court  Left  the  Attorney  General  Behind* — The  Bazelon-KatzenMch 
Letters  on  Poverty,  Equality  and  the  Administration  oj  Criminal  Justice,  54  Ey.  L.J.  464 
(1966)  quoting  La  Rochefoucauld. 

--"  EUis  V.  United  States,  206  U.S.  246.  257  (1907). 

^^  Indeed,  this  was  not  always  the  case.  In  the  early  common  law,  liability  was  absolute- 
ly strict.  See  United  States  v.  Barker,  No.  73-2185  (D.C.  Clr.  Feb.  24,  1975)  (Bazelon, 
C..T.  concurring)   at  3. 

^  See  Durham  v.  United  States.  214  F.2d  862,  869-74  (D.C.  Clr.  1954)  ;  A.  Goldstein, 
Thp  Insanity  Defense  45-79   (1967). 

^^B.  Conrad.  Mr.  Seward  for  the  Defense  263  (1956)  quoting  the  summation  of  William 
Seward,  later  Lincoln's  Secretary  of  State,  in  an  1846  Insanity  trial. 
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Durham. 

Durham  altered  these  two  avenues  of  insanity  mentioned  above,  stating 
tliat  they  were  based  on  a  "misleading  conception  of  the  nature  of  insanity."  " 
By  holding  that  in  the  future,  criminal  responsibility  was  negated  if  an  act 
was  "the  product  of  mental  disease  or  defect",  we  sought  to  permit  behavioral 
experts  to  testify  in  a  more  meaningful  fashion  on  the  subtle  issue  of  intent. 
The  old  concepts  of  "right-wrong"  and  "irresistible  impulse"  were  "obsolete" 
in  terms  of  contemporary  behavioral  understanding  and  did  not  convey  the 
true  nature  of  a  behavioral  impairment  or  the  relation  of  that  impairment  to 
criminal  actions.  Psychiatrists  thus  found  it  difficult  if  not  impossible  to 
convey  their  understanding  and  experience  in  a  meaningful  manner  to 
judge  and  jury.  But  more  than  this,  the  Durham  change  sought  to  open  the 
law  to  more  sophisticated  concepts  of  free  will,  of  the  free  choice  to  do  wrong. 
Our  postulate  was :  even  if  the  defendant  understood  the  difference  between 
right  and  wrong  and  even  if  his  action  was  not  an  irresistible  impulse,  there 
still  was  question  whether  his  action  was  the  result  of  a  free  choice  to  do 
wrong.  Prior  to  Durham,  the  law  had  told  behavioral  experts  what  it  thought 
were  the  limits  to  the  law's  inquiry  into  free  will  and  the  free  choice  to  do 
wrong.  After  Durham,  the  law  asked  behaviorists  what  they  thought  were 
free  choices  to  do  wrong,  what  their  understanding  of  free  will  entailed.  We 
sought  in  this  manner  to  approximate  the  law's  promise,  given  according 
to  its  hopes. 

Pausing  at  the  Durham  crossroads,  we  might  take  a  look  backwards  at 
§  522.  The  Section,  strikino-ly  similar  to  Durham  in  this  respect,  also  references 
the  medical  concepts  of  "mental  disease  and  defect".  The  ambiguity  I  men- 
tioned previously  thus  now  appears  as  a  confusion  whether  §  522  pushes 
the  law  back  to  pure  "mistake  of  fact"  doctrine  and  exculpates  the  mentally 
disturbed  only  if  the  defendant  did  not  know  the  gun  in  his  hand  was  a  gun 
and  not  a  toothbrush;  or  whether  it  pu.shes  the  law  into  a  Durham-lil^e 
experimentation  to  pour  genuine  behavioral  content  into  the  law's  inquiry 
into  the  free  choice  to  do  wrong. 

If  §  522  is  equivalent  to  an  enactment  of  Durham,  I  fear  it  comes  twenty 
years  too  late.  The  Durham  experiment  gave  birth  to  a  problem  which  has 
various  names  hut  v>'hich  has  generally  been  called  "expert  dominance."  In- 
sanity trials  under  tlie  Durham  rule  came  to  be  dominated  by  conclusory 
expert  testimony  on  the  two  related  issues  posed  by  the  rule — whether  the 
defendant  suffered  from  a  "mental  disease  or  defect"  and  whether  his 
criminal  action  was  a  "product"  of  that  mental  disease  or  defect.  Psychiatric 
testimony  in  terms  of  a  legal  conclusion  that  act  was  or  was  not  the  product 
of  a  mental  disease  of  defect  invites  the  jury  to  abdicate  its  function  and 
acquiesce  in  the  conclusion  of  the  experts.  Durham  had  called  upon  behavioral 
scientists  to  aid  in  the  decision  of  whether  a  per.son  was  morally  blameworthy, 
not  to  usurp  that  decision  through  conclusory  testimony.  My  court  quickly 
perceived  the  need  to  i-eassert  the  primacy  of  legal  standards. 

We  first  sought  to  rescue  the  terms  "mental  disease  or  defect"  from  the 
grasp  of  the  experts.  Whether  or  not  behavioral  scientists  considered  a 
particular  mental  impairment  a  "disease"  or  something  less  than  a  disease 
often  turned  on  the  treatment  needs  of  the  impaired  individual  or  on  scientific 
or  theoretical  concepts  of  what  is  a  "disease".  These  issues  had  little  if  any 
relevance  to  issues  of  moral  blameworthiness  and  criminal  responsibility.  Thus 
in  Ernest  McDonald's  case,"  we  held  that  a  "mental  disease  or  defect  includes 
any  abnormal  condition  of  the  mind  which  substantially  affects  mental  or 
emotional  processes  and  substantially  impairs  behavioral  controls." 

While  this  functional  definition  of  mental  disease  or  defect  made  a  valiant 
attempt  to  focus  attention  on  the  extent  of  impairment  and  its  relation  to 
moral  blameworthiness,  it  did  not  succeed.  First,  behavioral  scientists 
continued  to  speak  in  conclusory  terms,  using  psychiatric  labels  developed 
for  other  purposes  as  the  equivalent  of  the  functional  McDonald  test.  But  more 
important,  McDonald  pointed  up  another,  unresolved  problem  and  indeed 
accentuated  the  importance  of  this  problem  in  the  administration  of  the 
"insanity"  defense.  This  problem  was  conclusory  testimony  on  the  relation- 
ship between  the  mental  disease  or  defect  and  the  criminal  act,  i.e.  whether 


"  214  F.2d  871,  quoting  Royal  Comm'n  Report,  supra  note  2,  at  80. 
^McDonald  v.  United  States,  312  U.S.  847,  851  (D.C.  Cir.  1962). 
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the  act  was  a  "product"  of  the  disease.  Shortly  after  Durham,  we  had 
clarified  this  "productivity"  requirement  to  mean  that  the  "act  would  not 
have  been  committed  if  the  person  had  not  been  suffering  from  the  disease."" 
But  this  requirement  did  little  to  ease  the  problem  of  conclusory  testimony.  In 
1967,  we  forbade  any  expert  testimony  on  the  issue  of  whether  an  act  was 
the  product  of  a  mental  disease  or  defect  in  order  to  reduce  expert  domination 
on  the  "productivity"  issue." 

As  I  gained  more  experience  with  the  "producivity"  issue,  I  began  to  per- 
ceive the  source  of  the  problem  of  expert  dominance  on  the  issue.  The  question 
whether  a  certain  mental  impairment  caused  a  particular  criminal  act  is 
itself  a  determination  of  moral  blameworthiness.  Let  me  attempt  to  explain. 
Obviously,  any  mental  impairment  will  have  some  effect  on  one's  actions.  The 
issue  is  whether  the  effect  is  sulflcient  for  us  to  determine  that  the  act 
was  not  the  result  of  a  free  choice  to  do  wrong,  that  is,  not  the  act  of  free 
will.  In  turn,  whether  a  particular  impairment  negates  free  will  or  the  free 
choice  to  do  wrong  depends  on  one's  concept  of  moral  blameworthiness  and 
these  conceptions  varied.  In  sum,  the  "gravity  of  an  impairment  and  its  rele- 
vance to  the  acts  charged  are  both  questions  of  decree,  which  can  only  be 
resolved  with  reference  to  the  community's  sense  of  when  it  is  just  to  hold  a 
man  responsible  for  his  act."" 

This  led  me  to  an  exploration  of  the  concept  of  moral  blameworthiness  and 
its  relation  to  the  concept  of  free  will  or  the  free  choice  to  do  wrong.  I  was 
aware,  as  I  mentioned  above,  that  the  law  did  not  permit  a  complete  inquiry 
into  the  free  choice  to  do  wrong,  relying  on  a  fictional  presumption  of  intent. 
But  consideration  of  the  conclusion  of  moral  blameworthiness  led  to  reflect  on 
why  this  was.  Justice  Holmes  had  written :  *" 

"If  punishment  stood  on  the  moral  grounds  which  are  proposed  for  it,  the 
first  thing  to  be  considered  would  be  those  limitations  in  the  capacity  for 
choosing  rightly  which  arise  from  abnormal  instincts,  want  of  education,  lack 
of  intelligence,  and  all  the  other  defects  which  are  most  marked  in  the 
criminal  classes." 

However,  he  was  quick  to  aflSrm  that  the  law  did  not  stand  on  this  moral 
basis :  ** 

"Public  policy  sacrifices  the  individual  to  the  general  good.  *  *  *  It  is  no 
doubt  true  that  there  are  many  cases  in  which  the  criminal  could  not  have 
[made  a  free  choice  to  do  wrong],  but  to  admit  the  excuse  at  all  would  be  to 
encourage  ignorance  where  the  law-maker  has  determined  to  make  men  know 
and  obey.  *  *  *" 

Or  the  concept  may  be  put  in  the  language  of  a  contemporary  judge :  ** 

"The  judgment  of  a  court  of  law  must  further  justice  to  the  community,  and 
safeguard  it  against  undercutting  and  evasion  from  overconcern  for  the  indi- 
vidual. *  *  *  Justice  to  the  community  includes  penalties  needed  to  cope  with 
disobedience  by  those  capable  of  control,  undergirding  a  social  environment 
that  broadly  inhibits  behavior  destructive  of  the  common  good.  An  open  society 
requires  mutual  respect  and  regard,  and  mutually  reinforcing  relationships 
among  its  citizens  and  its  ideals  of  justice  must  safeguard  the  vast  majority 
who  responsibly  shoulder  the  burdens  implicit  in  its  ordered  liberty." 

The  point  of  these  arguments  is  that  the  criminal  sanction  must  have  a 
harsh  visage.  It  must  reinforce  the  "complex  of  cultural  forces  that  keep  alive 
the  moral  lessons,  and  the  myths,  which  are  essential  to  the  continued  order  of 
society." ''  This  involves  encouraging  those  without  mental  impairment  to  obey 
the  law,  by  withdrawing  any  possibility  of  a  feigned  excuse,  and  encouraging 
those  with  a  mental  impairment  to  exercise  that  amount  of  free  will  which 
they  do  possess."'  This  reinforcement  also  involves  public  perception  of  the 


w  Carter  v.  United  States,  252  F.2d  608.  615-16  (D.C.  Clr.  1957). 
"  Wosftinj/fon  v.  United  States,  390  F.2d  444  (D.C.  Clr.  1967). 

'-9  United  States  v.  Eichberg,  439  F.2d  620,  628  n.40  (D.C.  Ch'.  1971)  (Bazelon,  C.J. 
concurring). 

19  O.  Holmes,  Jr.,  The  Common  Law  45  (1881). 

2<>7rf.  at  48. 

SI  United  States  v.  Braicner,  471  F.2d  969,  988  (D.C.  Clr.  1972)  (Leventhal,  J.) 

22  A.  Goldstein,  supra  note  12,  at  224. 

23  Wechsler,  The  Criteria  of  Criminal  Responsibility,  22  U.Chi.  L.  Rev.  367,  374  (1955)  : 
"So  long  as  there  is  any  chance"  that  the  preventltlve  influence  may  operate,  it  is  e.'Jsential 
to  malntnln  the  threat.  If  it  Is  not  maintained,  the  influence  of  the  entire  system  is 
diminished  upon  those  who  have  the  requisite  capacity." 
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system  of  criminal  justice  by  victims  and  potential  victims  (and  their  kin) 
and  of  the  seriousness  with  which  it  performs  its  appointed  task  of  protecting 
lives  and  property.  The  tag  word  for  this  group  of  reinforcements  is  "deter- 
rence." 

The  concept  of  deterrence  serves  both  to  define  and  balance  against  the  con- 
cept of  moral  blameworthiness.  When  we  ask  whether  an  impairment  of  will 
was  suflBcient  to  negate  free  will  and  hence  blameworthiness,  we  ask  not  only 
whether  the  act  would  have  occurred  but  for  the  impairment  but  also  whether 
the  act  could  possibly  or  should  have  been  avoided  despite  the  impairment. 
Even  if  we  are  absolutely  sure  of  the  answer  to  these  questions,  we  still 
"balance"  moral  blameworthiness  against  the  perceived  effect  of  acquittal  on 
other  potential  wrongdoers  and  victims.  The  conclusion  of  this  task  of  de- 
fining and  balancing  moral  blameworthiness  and  deterrence  is  the  substantive 
definition  of  criminal  responsibility. 

Having  come  to  this  end,  I  questioned  the  morality  of  the  concept  of  deter- 
rence. Use  of  an  individual  defendant  as  a  means  to  achieve  a  social  goal,  as 
Holmes  recognized,  does  not  comport  with  the  moral  premises  of  our  Judeo- 
Christian  heritage,  so  boldly  asserted — that  human  beings  are  ends  in  them- 
selves, worthy  of  concern  in  and  of  themselves,  and  may  not  be  used  as  means 
to  some  social  end,  no  matter  how  utilitarian  the  means  may  be.  \Vhen  the 
criminal  law  deals  only  with  a  person's  property,  the  moral  force  of  this  prem- 
ise is  lessened  considerably."'  But  when  the  criminal  law  asks  for  a  substantial 
portion  of  a  person's  life,  if  not  his  life  itself,  the  moral  issue  is  directly  joined. 

Some  persons,  including  myself,  would  question  whether  the  concept  of  deter- 
rence has  any  utilitarian  value  in  the  context  of  control  of  violent  street  crime. 
That  sort  of  crime,  which  engenders  the  most  concern  among  the  populace  and 
the  loudest  cries  for  social  control,  is  bred  of  desperate  social  conditions  and 
not  the  lack  of  harsh  sanctions.  Recent  correlations  between  rising  unemploy- 
ment and  associated  economic  travail  in  depressed  areas  with  a  sharply  rising 
rate  of  crime  strongly  suggest  that  economic,  social  and  cultural  deprivation 
are  the  true  causes  of  violent  street  crime — as  well  as  the  causes  of  much 
mental  impairment  affecting  issues  of  criminal  responsibility.  Of  course,  there 
would  be  violent  crime  even  if  there  were  no  deprivation  and  many  of  those 
who  suffer  deprivation  do  not  turn  to  crime.  Indeed,  the  miracle  is  that  so  few 
do.  But  I  believe  close  attention  to  available  data  indicates  that  social,  eco- 
nomic and  cultural  deprivation  are  a  necessary  if  not  suflicient  cause  for  our 
crime  problem,  and  that  no  "toughening"  of  the  law  through  reliance  on  con- 
cepts of  deterrence  will  aid  in  resolution  of  this  crime  problem.  I  have  recently 
explored  this  subject  in  prepared  address  to  the  Northwestern  University  Law 
Alumni  group.  I  attach  that  speech  as  an  appendix  to  this  statement. 

I  have  a  further  difficulty  with  the  concept  of  deterrence  and  that  lies  in  its 
selective  administration.  Our  perception  of  whether  we  need  to  use  an  individ- 
ual defendant  as  an  object  lesson  to  other  potential  wrongdoers  and  to  calm 
the  fears  of  potential  victims  depends,  if  we  are  to  be  brutally  honest  with  our- 
selves, in  large  part  on  our  ability  to  empathize  with  the  individual  defendant. 
In  short,  our  rawest  biases  come  into  play  when  we  balance  individual  justice 
to  the  accused  based  on  moral  standards  of  blameworthiness  against  the  uses 
of  criminal  law  as  an  instrument  of  social  control,  whose  banner  is  the  rhetoric 
of  efficiency  and  order.  When  deference  is  utilized  in  a  selective  manner,  it 
ceases  to  be  genuine  deterrence  "  and  becomes  a  selective  form  of  retribution  on 
those  against  whom  our  deepest  fears  are  directed.  Whether  to  permit  such 
retribution  is  a  sharp  question  indeed  for  a  moral  society  in  today's  chaotic 
and  frightening  world. 

It  is  important  to  distinguish  the  amorphous  concept  of  deterrence  from  an 
individual  determination  that  a  person  is  dangerous  to  himself  or  others  and 
hence  suitable  for  commitment.  The  threat  to  social  order  posed  by  a  particular 
person  acquitted  of  criminal  responsibility  may  be  handled  through  the  "danger- 
ousness"  determination  and  need  not  be  fed  back  into  the  definition  of  criminal 
responsibility  in  the  manner  in  which  the  concept  of  deterrence  is.  I  shall  dis- 
cuss this  point  in  more  detail  later  in  my  statement. 

Conclusory  expert  testimony  on  Durham's  "productivity"  requirement  served 
as  a  convenient  means  of  papering  over  these  unresolvable  problems  of  morality 

2*  Cf.  Holdridge  v.  United  States,  282  F.2d  302,  310  (8th  CIr.  1960)  •  People  ex  rel 
Price  V.  Sheffield  Farms  Co.,  225  N.Y.  25,  32-33,  121  N.E.  474,  477  (1918)   (Cardozo  J  >     ' 

25  See  Funnan  v.   Georgia,  408  U.S.  238   311-13    (1972)    (White,   J.   concurring)' 


224 

and  social  control.  The  law  had  no  answers  or  even  approaches  to  answers  to 
these  problems  In  general  or  in  specific  cases.  Behavioral  scientists  readily,  too 
readily  I  believe,  assumed  the  task  of  making  judgments  the  law  could  not 
make.  Judgment  on  whether  the  defendant  suffered  from  a  "mental  disease  or 
defect"  and  whether  an  act  was  the  "product"  of  a  mental  disease  or  defect 
were  influenced  by  the  experts'  own  views  on  the  threat  to  social  order  posed 
by  a  particular  defendant  and  by  their  views  on  whether  the  defendant  should 
be  treated  or  punished.^s^  The  biases  of  experts  toward  certain  groups  of  de- 
fendants were  reflected  in  their  conclusions :  many  experts  would  find  that  a 
poor  defendant's  crime  was  not  the  product  of  his  admitted  mental  disease  or 
defect  because  poor  people  would  commit  crime  anyhow.^^'' 

Indeed,  I  came  to  realize  that  the  very  parameters  of  the  Durham  formula- 
tion— the  terms  "mental  disease  or  defect" — were  tied  to  what  medical  experts 
defined  as  a  "disease."  The  "medical  model"  of  mental  disease  excluded  many 
known  mental  impairments  because  expert  witnesses  did  not  consider  that  im- 
pairment or  group  of  impairments  a  "disease."  Moreover,  there  is  increasing 
priticism  within  the  psychiatric  professions  as  to  the  validity  of  the  "medical 
model"  of  mental  impairment.^^"  Some  argued  that  psychiatric  labels  of  "dis- 
ease" were  merely  a  form  of  rationalized  social  control  over  political  and  social 
dissidents.  Finally,  a  finding  of  a  "disease"  was  often  based  on  inadequate  ex- 
amination of  the  patient's  impairments ;  the  label  of  "disease"  thus  disguised 
the  central  issue  of  the  nature  and  extent  of  the  person's  impairment.  To  tie 
the  definition  of  criminal  responsibility  to  this  frail  reed  appeared  quetsionable. 

Some  prominent  behavioral  scientists  took  the  forthright  position  that  the 
purposes  behind  a  diagnosis  of  a  mental  "disease" — essentially  the  treatment 
needs  of  the  patient — did  not  and  could  not  incorporate  the  moral  and  social 
.iudgments  associated  with  a  finding  of  criminal  responsibility.  Not  only  would 
it  be  inappropriate  for  a  behavioral  scientist  to  testify  on  such  moral  and 
social  questions  in  the  guise  of  medical  expertise,  but  also  behavioral  scientists 
simply  do  not  have  the  knowledge  or  understanding  which  is  necessary  to  begin 
to  resolve  such  questions. 

The  chief  victims  of  the  "medical  model"  of  the  "insanity"  defense  are  those 
mental  impairments  associated  with  social,  economic  and  cultural  deprivation 
and  with  racial  discrimination.'^  Impairments  of  choice  associated  with  such 
factors  are  generally  labelled  "personality  disorders"  or  "emotional  disturb- 
ances", a  psychoneurosis.  According  to  behavioral  scientists  who  testified  in  two 
recent  cases,  such  impairments  are  not  a  "disease."  While  the  American  Psy- 
chiatric Association  diagnostic  manual  is  vague  in  its  definition  of  personality 
disorders,  it  does  not  indicate  whether  the  profession  recognizes  certain  per- 
sonality disorders  or  all  such  disorders  as  a  "disease"  or  something  less  than  a 
disease.  The  matter  is  in  flux  apparently  within  the  profession  itself.  But  by 
accepting  expert  opinion  to  the  effect  that  mental  impairments  caused  by  social, 
economic  and  cultural  deprivation  are  not  a  "disease",  the  law  shut  its  eyes, 
refused  to  consider  whether  these  sorts  of  mental  impairment  aifected  criminal 
responsibility.  My  concern  with  this  result  was  not  that  it  produced  one  balance 
between  moral  blameworthiness  and  social  order  or  another  balance,  but  that 
the  matter  was  not  even  inquired  into,  not  even  considered.  The  law,  fearful 
of  the  consequences  of  confronting  the  difiicult  questions  associated  with  im- 
pairments resulting  from  social  deprivation,  hid  behind  the  "medical  model" 
of  mental  disorder. 

II.       THE    BRAWNEE   ANTICLIMAX    AND    CKITICISMS    OF    IT 

In  Archie  Brawner's  case,  three  years  ago,  we  once  again  sought  to  reassert 
the  primacy  of  legal  standards  for  the  "insanity"  defense  and  to  consider  the 
proper  balance  to  be  struck  between  concepts  of  moral  blameworthiness  and 
concerns  of  social  order.  The  other  members  of  the  court  believed  it  necessary 


2^"  See  Washington  v.  United  States,  390  F.2d  444,  452-56  (D.C.  Cir.  1967)  ;  Pugh 
The  Insanity  Defense  in  Operation:  A  Practicing  Psychiatrist  Views  Durham  and 
Brawner,  1973  Wash.  U.  L.Q.  S7.  See  also  United  States  v.  Braumer,  471  F.2(J  969  1018 
n.21  (D.C.  Cir.  1972)   (Bazelon  C.J.  concurring  in  part,  dissenting  In  part).  ' 

^b Id.  at  1019-21. 

M*-  United  States  v.  Eichberg,  439  F.2d  620,  626  &  n.31  (D.C.  Cir.  1971)  (Bazelon,  C.J. 
concurring)  and  authorities  cited. 

2'J.See  United  States  v.  Robertson,  507  F.2d  1148  (D.C.  Cir.  1974)  ;  United  States  y 
Alexander  &  Murdoch,  471  F.2d  923    (D.C.  dr.),  cert,  denied,  409  U.S.  1044    (1973). 
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to  supply  a  rule  of  law  that  limited  inquiry  into  the  question  of  free  will.  They 
sought  to  accomplish  this  goal  by  defining  in  more  detail  the  relation  between 
the  mental  disease  or  defect  and  the  criminal  act  necessary  for  exculpation. 
Only  if  the  defendant  "lacks  substantial  capacity  either  to  appreciate  the  crim- 
inalitv  of  his  conduct  or  to  conform  his  conduct  to  the  requirements  of  the 
law"  Would  exculpation  be  permitted.  This  standard  is,  of  course,  that  Proposed 
bv  the  ALI  and  formerly  contained  in  S.  1.  The  court's  decision  to  adopt  this 
formula  was  explicitly  premised  on  the  court's  belief  that  the  law  should 
permit  only  a  limited  inquiry  into  free  will:  only  after  the  law  had  identified 
specific  conditions  of  the  mind  characterized  by  a  "broad  consensus  that  free 
will  does  not  exist"  in  relation  to  action  caused  thereby  would  inquiry   be 

^^iTaw  then  and  see  now  little  difference  in  substance  between  Durham  and 
Braivner  Despite  the  court's  contentions  to  the  contrary,  the  Braioner  does 
little  to  confront  the  central  issue  of  expert  dominance.  Brawner  only  identi- 
fied in  phrases  what  had  been  implicit  in  Durham,  as  modified  by  McDonald--' 
that  mental  illness  must  reduce  the  actor's  ability  to  choose  between  right  and 
wrong  either  by  affecting  his  cognitive  perception  of  "right  or  his  ability  to 
transform  his  perception  into  control  of  his  actions.  Other  than  the  addition 
of  these  phrases,  the  Brawner  rule  is  virtually  identical  to  Durham,  changing 
only  the  term  "product"  to  the  term  "as  a  result." ''  It  follows  that  the  problem 
of  psychiatric  dominance  must  remain  intact.  ,„     .  .  , 

Furthermore,  Braivner  explicitly  retained  the  "medical  model  of  mental 
impairment  and  strongly  indicated  impairments  outside  of  this  model  could  not 
be  the  basis  for  a  successful  "insanity  defense.^  Thus,  the  court  did  not  even 
purport  to  address  the  problem  of  expert  dominance  on  what  constitutes  a 
mental  disease  or  defect.  Its  sole  action  in  that  regard  was  to  retain  the 
McDonald  functional  formulation  which  had  proved  largely  unsuccessful  since 
it  simply  shifted  attention  to  the  "productivity"  requirement.  Since  the  court 
did  not  significantly  remedy  conclusory  testimony  on  the  productivity  require- 
ment, as  I  have  discussed  in  the  previous  paragraph,  it  has  left  the  problem 
of  expert  dominance  largely  untouched. 

In  a  dissenting  opinion,  I  suggested  another  approach  to  the  problem  of 
expert  dominance  which  emphasized  the  institutional  role  of  the  jury  in  the 
balance  of  concepts  of  moral  blameworthiness  and  concerns  of  social  order. 
The  conclusion  of  my  experience,  discussed  in  Part  I  above,  was  that  Durham 
"focused  the  jury's  attention  on  the  wrong  question — on  the  relationship 
between  the  act  and  the  impairment  rather  than  on  the  blameworthiness  of 
the  defendant's  action  measured  by  prevailing  community  standards.''  -'■'  The 
fact  was  that  the  "medical  model"  of  mental  impairment  combined  with  con- 
clusory testimony  on  the  "productivity"  or  causation  issue  purported  to  substi- 
tute, to  be  the  ground  rules,  for  the  blameworthiness  determination.  I  would 
have  instructed  the  jury  in  "insanity"  cases  that  "a  defendant  is  not  responsible 
if  at  the  time  of  his  unlawful  conduct  his  mental  or  emotional  processes  or 
behavioral  controls  were  impaired  to  such  an  extent  that  he  cannot  be  justly 
held  responsible  for  his  act." '"  This  instruction  is  similar  to  that  accepted  by 
a  minority  of  the  ALI  and  by  the  British  Royal  Commission  on  Capital  Punish- 
ment.^' This  proposed  instruction  frees  the  test  of  "insanity"  from  the  "medical 
model"  of  mental  impairment  while  retaining  the  concept  of  mental  impair- 
ment to  direct  the  jury's  attention  to  the  general  realm  of  impairment  m 
dispute.  Expert  testimony  on  the  nature  and  extent  of  mental  impairments, 
gained  from  the  experience  of  behavioral  scientists,  would  be  freely  received. 
The  jury  would  be  directed  to  ascertain  the  nature  and  extent  of  the  defend- 
ant's impairment  from  this  testimony.  Whether  the  impairment  was  sufl5cient 
to  negate  free  will,  an  issue  of  moral  blameworthiness,  would  be  for  the  jury 
alone,  not  obscured  by  any  conclusory  expert  testimony. 

"See  United  States   v.   Braxcner,  471    F.2d   969,    102.3-30    (D.C.    Clr.    1972)     (Bazelon 
C  J    concurring  In  part,  dissenting  In  part)  for  a  detailed  treatment  of  this  issue. 
'"■^United  states  v.  Brawner.  471  F.2d  969,  995  (D.C.  Cir.  1972).  „        „       , 

2»  United  States  v.  Brawner,  All  F.2d  969,  1031  (D.C.  Clr.  1972)  (Bazelon,  C.J. 
concurring  in  part,  dissenting  In  part). 

2**  Id   at  1032. 

SJ  Compare  the  quoted  versions  in  note  2  snpra.  The  distinction  between  my  suggested 
instruction  and  these  versions  lies  in  their  retention  of  the  concept  of  "mental  disease  , 
i.e.  the  "medical  model"  of  mental  illness. 
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This  instruction  delegates  to  the  jury — traditionally  the  embodiment  of 
community  input  in  the  criminal  justice  system — the  task  of  defining  moral 
blameworthiness.  This  task,  as  I  discussed  in  Part  I,  will  inevitably  involve  a 
consideration  of  the  extent  to  which  morale  blameworthiness  should  be  defined 
in  light  of  or  balanced  against  concerns  of  social  order.  The  question  posed 
by  the  instruction — whetiier  the  defendant  should  "be  justly  held  responsible 
for  his  act" — incorporates  the  concept  of  justice  to  the  community. 

The  court  in  Brmcner  Tejected  this  proposed  instruction  largely  because  of 
a  distrust  of  the  jury.  This  distrust  is  manifested  first  by  the  objection  that 
the  instruction  leaves  the  jury  at  large  with  the  uncomfortable  task  of  judging 
the  defendant  on  the  basis  of  personal  feelings.  But  I  submit  the  proposed 
instruction  does  nothing  of  the  sort.  The  instruction  requires  the  jury  to  meas- 
ure the  defendant's  impairment  and  to  judge  whether  imder  community  stand- 
ards the  impairment  was  sufficient  to  negate  free  will.  The  standard 
does  not  depend  on  personal  whim,  unless  we  are  to  take  an  unnecessarily 
pessimistic  view  of  the  jury's  capacity  to  follow  instructions.''''  Of  course,  the 
jtroposed  instruction  does  not  tell  the  jury  what  the  community  standards  are 
because  it  is  for  the  jury  to  tell  us  what  the  community  standards  of  blame- 
worthiness are  in  an  individual  case.  Such  a  task  is  not  all  that  onerous  and 
to  allay  anxiety  about  the  jury's  capacity  or  will  to  ascertain  community 
standards,  we  might  reference  the  method  of  assessing  fault  in  negligence 
cases.  There  the  law  adopts  the  "reasonable  man"  formulation  which  is,  of 
course,  simply  another  way  of  stating  that  the  jury  must  ascertain  community 
standards  of  care  in  awarding  or  denying  damages. 

The  second  objection  is  that  the  proposed  instruction  interferes  with  the  pri- 
mary role  of  legislatures  and  courts  in  determining  what  the  "law"  is.  This 
objection  in  one  sense  is  not  persuasive  since  it  is  clear  that  a  court  or  Con- 
gress by  adopting  the  proposed  instruction  would  be  holding  that  the  law  is 
community  standards  of  blameworthiness  as  ascertained  by  the  jury.  The  true 
import  of  this  second  objection,  whicli  goes  a  long  way  toward  explaining  the 
basis  of  the  first  objection,  is  that  juries  should  not  be  given  the  power  to 
define  the  extent  of  impairment  necessary  to  determine  that  community  stand- 
ards of  blameworthiness  have  been  negated.  Behind  this  objection  is  the  belief 
that  juries  may  show  an  "overconcern  for  the  individual"  ^  and  shortchange 
concerns  of  social  order.  The  distrust  of  the  jury  is  that  it  will  hew  too  closely 
to  moral  concepts  of  blameworthiness. 

But  one  may  ask  whether  the  Brawncr  rule  is  itself  successful  in  manifesting 
a  balance  different  from  any  that  might  be  struck  by  the  jury.  If  our  experience 
xmder  Durham  tells  us  anytliing,  it  is  that  the  medical  model  of  mental  im- 
pairment and  conclusory  testimony  on  the  causation  or  "productivity"  require- 
ment are  the  true  source  of  the  present  balance  struck  between  concepts  of 
moral  blameworthiness  and  concerns  of  social  order.  Surely  no  one  argues  that 
behavioral  scientists  are  a  better  institution  than  the  jury  to  ascertain  com- 
munity standards  of  moral  blameworthiness.  And  I  have  not  yet  been  advised 
of  any  "test"  of  insanity  passed  down  by  appellate  judges  which  does  not 
suffer  from  the  problem  of  expert  dominance,  except  a  "test",  if  it  may  be  so 
named,  which  forthrightly  recognizes  the  role  of  the  jury  in  making  the  blame- 
worthiness determination.^  I  perceive  three  reasons  for  this. 

The  first  is  that  striking  a  balance  between  moral  concepts  of  blameworthi- 
ness and  concerns  of  social  order  is  really  a  matter  of  individual  cases.  The 
issue  resists  confident  generalization  either  by  appellate  courts  or  legislatures. 
The  reason  is  that  we  cannot  discern  the  nature  of  our  commitment  to  punish- 
ing only  the  free  choice  to  do  wrong  until  we  are  actually  confronted  with 
doing  so;  until  we  look  the  defendant  in  the  eye  and  pronounce  judgment 
in  open  court.  When  we  balance  moral  concepts  of  blameworthiness  in  the 
a'bstrnrt  its  power  and  our  commitment  to  it  are  lessened  considerably. 
Concerns  of  social  order,  on  the  other  hand,  seem  to  gain  in  prominence  and 
plansilnlity  as  they  become  more  abstract. 

Furthermore,  any  balance  short  of  "abolition"  of  the  "insanity"  defense 
cannot   truly   incorporate  the   range   of  mental   impairments   that   will   wend 


'!«  See  Note,  Towards  Principles  of  Jury  Equity^  83  Yale  L.J.  1023  (1974). 

32  United  States  v.  Brawner,  471  F.2d  969,  988  (D.C.  Cir.  1972). 

S3  Of  course,  the  minority  ALT  test  and  the  Royal  Commission  test,  see  note  2  supra, 
do  retain  the  "medical  model"  of  mental  impairments  and  are  subject  to  expert  dominance 
on  that  issue.  See  note  31  supra. 
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their  way  into  court  or,  indeed,  the  range  of  social  reactions  to  those  im- 
pairments. For  example,  how  do  we  balance  the  concerns  of  social  order 
against  the  blameworthiness  of  a  manic  depressive  mixed  psychotic;  or  an 
epileptic  personality  disorder;  or  a  psychopathic  personality;  or  schizo- 
phrenia ;  latent  type ;  or  a  personality  disorder  of  some  kind.  Are  these 
impairments  lesser  or  greater  than  that  of  a  retarded  person?  And  for  each 
of  these  labels,  rough  categories  utilized  for  treatment  purposes,  there  are 
infinite  variations  on  the  degree  and  nature  of  the  impairment.  It  takes 
more  confidence  than  I  repose  in  the  inclusiveness  of  legal  rules  to  assume 
that  a  single  "test"  of  "insanity",  reflecting  a  judicial  balance  of  blame- 
worthiness and  social  order,  can  be  devised  to  cover  these  multivarious  situ- 
ations. No  matter  how  sincere  is  one's  abstract  commitment  to  a  particular 
balance  of  blameworthiness  and  social  order,  no  "test"  can  be  devised  to 
contain  it.  At  best,  the  "test"  will  serve  as  an  admonition  to  the  jury  to 
pay  particular  attention  to  blameworthiness  or  social  order,  a  hortatory 
goal  of  sorts ;  at  worst  the  "test"  will,  as  I  fear  the  Braivner-Aljl  test  does, 
deflect  the  jury  attention  from  the  core  issue  of  when  an  individual  may 
be  justly  held  responsible  to  subsidiary  issues,  the  determination  of  which 
is  subject  to  expert  dominance. 

This  truth  explains  the  pervasive  generality  of  the  Brawner-AIA  rule. 
Perhaps  some  judicial  or  social  anxiety  is  quieted  by  trumpeting  new  in- 
signias  for  the  insanity  banner  in  the  name  of  social  order.  But  one  may 
seriously  doubt  whether  these  new  insignias  are  lost  in  translation  to  indi- 
vidual cases.  Only  the  expert  behavioral  scientists  will  know  for  sure.  The 
jury  sufl:ers  none  of  the  disadvantages  associated  with  the  promulgation  of 
a  general  rule,  since  it  must  weigh  the  evidence  in  individual  cases.  Of 
course,  the  trial  judge  could  perform  the  same  task,  subject  to  limited 
appellate  review,  under  the  assumption  that  community  standards  of 
responsibility  are  "questions  of  law"  to  be  decided  in  each  case.  But  unless  the 
right  to  a  jury  trial  is  waived,  exclusive  delegation  of  this  task  to  the  trial 
judge  would  seemingly  raise  serious  questions  concerning  abrogation  of  the 
right  to  a  jury  trial. 

The  second  reason  supporting  the  institutional  role  of  the  jury  I  have 
suggested  is  that  the  responsibility  determination  is  dependent  on  our 
developing  knowledge  as  to  behavioral  impairments  and  our  developing 
moral  tradition.  Today  one  balance  between  blameworthiness  and  social  order 
might  seem  acceptable.  Years  from  now  the  matter  may  appear  differently. 
As  Judge  Tuttle  has  noted,  "the  only  way  the  law  has  progressed  from  the 
days  of  the  rack,  the  screw  and  the  wheel  is  the  development  of  moral 
concepts.  .  .  ."  ^  The  steady  pace  of  developments  in  the  behavioral  sciences  is 
best  illustrated  by  the  present  controversy  over  the  somatic  cause  of  many 
mental  impairments  once  thought  to  be  the  product  of  social  or  familial 
conditions.^"^  Somatic  researchers  tell  us,  for  example,  that  schizophrenia  and 
manic  depressive  illness  may  be  caused  by  enzymes  or  genes.  Such  informa- 
tion surely  would  affect  the  balance  between  blameworthiness  and  social 
order.  And  not  only  would  it  be  inappropriate  to  change  a  legislative  or 
judicial  balance  with  the  advent  of  new  scientific  knowledge,  it  may  well  be 
impossible  to  confidently  do  so,  since  the  knowledge  would  be  tentative  and 
disputed  within  the  scientific  community.  A  jury,  on  the  other  hand,  pre- 
sented with  new  evidence  on  impairment  of  mental  processes  and  behavioral 
controls  could  in  individual  cases  give  appropriate  consideration  to  develop- 
ing behavioral  learning. 

Finally,  there  is  the  issue  of  bias.  I  have  mentioned  this  point  before  in 
connection  with  our  perception  of  deterrence  and  of  productivity  I  speak 
of  it  with  some  difladence,  but  cognizant  of  its  importance,  I  must  address 
it  seriously.  It  is  in  one  sense  an  enlargement  of  my  first  point  above  con- 
cerning the  necessity  of  evaluating  moral  blameworthiness  in  the  concrete 
and  not  the  abstract.  Many  people  could  imderstand  the  actions  of  the  Cuban- 
Americans  who  burglarized  the  Watergate  oflSce  of  the  Democratic  Party 
under  a   mistaken   belief   that   the   CIA   or   other   Executive   Branch   officials 

^  Novak  v.  Beto,  453  F.2d  661,  672    (1971),  rehearing  en  banc  denied,  456  F.2d  1303 
(5th    Cir.),    cert,    denied   sub   nom.    Sellars    v.    Beto,    409    U.S.    968    (1972)     (Tuttle   J. 
■dissenting). 

^  See,  e.g.,  Kety,  From  Rationalization  to  Reason,  131  Am.  J.  Psychiat.  957  (1974). 
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had  the  authority  to  order  such  burglaries."  Even  though  the  Cuban- 
Americans  understood  their  acts  and  their  acts  were  forbidden  by  law,  many 
believed  they  were  not  blameworthy  because  they  did  not  understand  they 
were  choosing  to  do  wrong.  In  so  believing,  many  were  making  an  implicit 
balance  of  blameworthiness  and  social  order  in  regard  to  the  rich  man's 
insanity  defense — mistake  of  law.  Of  course,  if  one  operates  under  a 
mistake  of  law,  one  does  not,  in  the  Braivner-AIjI  terminology  "appreciate 
the  wrongfulness"  of  one's  conduct.  Perhaps  some  members  of  this  Committee 
were  among  those  who  so  believed  that  moral  blame  should  not  be  imposed 
on  the  Cuban-Americans. 

But  contrast  one's  reaction  to  the  following  circumstances :  *'  a  group 
of  white  marines  entered  a  cafe  and  there  encountered  two  young  blacks.  One 
of  the  blacks  sought  to  provoke  one  of  the  marines  through  acts  of  bravado 
and  attempted  intimidation.  The  marine  responded  by  calling  the  black  a 
"nigger."  Thereupon,  one  of  the  blacks  pulled  a  gun  and  killed  two  of  the 
marines,  seriously  wounded  another  and  a  woman  companion.  Evidence 
adduced  at  trial  indicated  one  of  the  blacks  suffered  a  mental  impairment, 
a  neurotic,  obsessive  hatred  for  whites  gained  in  the  Watts  ghetto. 

Our  different  reactions  to  the  two  cases  is  determined  in  part  by  the 
difference  in  the  nature  of  the  crimes  and  the  threat  to  social  order  posed 
by  each.  But  I  suspect  part  of  our  reaction  lies  in  differing  ability  to  under- 
stand the  defendant's  situation  and  to  gauge  the  morality  of  imposing  blame- 
worthiness and  punitive  incarceration.  I  question  whether  appellate  judges 
or  a  majority  of  Congressmen  should  be  permitted  to  strike  a  balance  in  the 
abstract  to  cover  these  situations.  Rather  a  jury  of  the  defendant's  peers  in 
the  community  in  which  the  crime  took  place  appears  a  more  proper  institu- 
tion to  measure  the  moral  blameworthiness  of  the  defendant  and  the  threat 
to  social  order  he  poses.  The  right  to  a  jury  trial,  which  includes  the  power 
of  the  jury  to  render  a  verdict  of  innocent  despite  the  command  of  the  law,^ 
reflects  "the  community  participation  and  shared  responsibility  that  results 
from  that  group's  determination  of  guilt  or  innocence."  ^^  "The  very  essence  of 
the  jury's  function  is  its  role  as  spokesman  for  the  community  conscience  in 
determining  whether  or  not  blame  should  be  imposed."  *° 

lir.      THE   INADEQUACY    OP    SECTION    522    FROM    THE   DUEHAM-3EAWNER   PERSPECTIVE 

Against  the  Durham-Brawner  perspective,  let  us  take  another  look  back  at 
§  522.  As  I  indicated  previously,  the  Section  would  seem  to  give  us  little 
guidance  on  what  the  proper  balance  between  concerns  of  moral  blameworthi- 
ness and  social  order  should  be.  While  there  is  a  very  vague  intent  to  restrict 
the  insanity  defense,  the  use  of  the  terms  "mental  disease  or  defect"  am- 
biguously indicates  some  form  of  Durham-like  experimentation.  But  how  far 
that  experimentation  is  to  be  carried  is  a  question  not  seriously  addressed 
and  most  certainly  not  answered  by  §  522.  Moreover,  the  Section  does  not 
concern  itself  with  the  institutional  issues  or  the  expert  dominance  problem, 
all  of  which  have  been  delineated  i>ost-Durham.  Indeed,  as  I  will  discuss,  the 
Section  could  be  read  as  endorsing  either  the  view  of  the  court  in  Braioner 
on  the  role  of  the  jury  or  the  view  expressed  in  my  dissenting  opinion. 

Before  entering  that  thicket,  I  should  make  this  point :  the  institutional 
concerns  I  have  mentioned  should  lead  the  Congress  to  forego  any  attempt  to 
codify  the  "insanity"  defense  or  any  of  the  defenses  named  in  S.  1  as  "cul- 
pability" defenses.  The  courts  at  least  suffer  from  these  institutional  dis- 
abilities less  than  Congress  (except  on  the  community  standards  of  responsi- 
bility, of  course)  and  have  a  body  of  experience,  institutional  or  personal, 
which  provides  some  measure  of  guidance  in  making  "insanity"  determina- 
tions. The  Congress  does  not  have  a  similar  body  of  experience  and  could 
not  have  no  matter  how  many  hearings  are  held.  Justice  Frankfurter  told 
me  privately  that  he  intended  to  make  every  effort  to  avoid  a  Supreme  Court 


39  United  States  v.  Barker,  No.  73-2185  (D.C.  Feb.  24,  1975). 

'Tnifed  l^tatcs  v.  Alexander  &  Murdoch,  'ill  F.2d  923  (D.C.  Cir.),  cert,  denied,  409 
U.S.   1044   (1973). 

^Fiee  United  States  v.  Douqhertv.  473  F.2d  1113,  1130  (D.C.  Clr.  1972). 

^Williams  v.  Florida,  399  U.S.  7S.  100  (1070)  ;  see  Dmican  v.  Louisiana,  391  U.S.  145, 
15R  (1968)  ;  A.  Goldstein,  supra  note  12,  at  91. 

«  United  States  v.  Donqherty.  47.^  F.2d  1113,  1142  (D.C.  Cir.  1972)  (Bazelon  C.J. 
concurring  In  part,  dissenting  in  part). 
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rulin?  on  the  definition  of  the  "insanity"  defense.  The  matter  was  too  fluid 
too  susceptible  of  change,  too  much  oriented  to  the  individual  case  for  a 
lupremrcomt  pronouncement  to  do  anything  other  than  misdirect  the  de- 
velopment of  the  law  in  this  area.  The  Supreme  Court  in  his  absence  has 
oontlrmed  to  heed  his  advice,  consciously  or  not  I  would  ^tronj^  recommend 
that  the  Congress  do  so  as  well  and  strike  §522,  as  well  as  all  of  Sub- 
chapter C,  Chapter  3  of  S.  1,  from  the  bill.  There  is  a  continuous  debate 
amonr  the  proponents  of  codification  and  their  opponents  over  the  proper 
eSen?  anVpaiticularity  of  codification  attempts.  ^Ws  debate  ha s^^ryed 
from  the  days  of  the  first  Field  codes  m  the  early  10th  Century.  This 
debate  concerns  itself  with  more  than  a  power  struggle  between  judiciary 
and  legislature;  but  rather  also  focuses  on  the  extent  to  which  the  legis- 
lature  should  attempt  to  freeze  or  alter  the  direction  of  development  m  the 
law  I  think  the  Congress  would  be  well  advised  to  not  attempt  any  inter- 
vention at  present  in  the  development  of  the  "insanity"  defense.  I  say  this  as 
■one   judge   who   is  on   record  as   opposed   to   certain   aspects   of   the   present 

^^rf  th^^Congress  is  intent  on  codification  of  the  defense,  two  courses  of 
action  are  consistent  with  the  institutional  framework  I  have  mentioned. 
While  polar  opposites,  each  claims  the  slogan  -'abolish  the  insanity  defense. 
The  first  of  tnese  courses  of  action  would  entail  an  elimination  altogether 
of  the  law's  inquiry  into  the  existence  of  a  free  choice  to  do  wrong.  If  the 
defendant  did  not  operate  under  a  mistake  of  fact,  i.e.  he  realized  the  thing 
in  his  hand  was  a  gun  and  not  a  toothbrush,  he  should  be  convicted.  This 
course  of  action  is,  as  I  have  noted,  one  possible  view  of  §522.  If  this  is 
the  intent  of  Congress,  I  would  suggest  the  following  additional  explanation 
be  added  to  clarify  such  an  intent:  "Evidence  of  a  mental  disease  or  defect 
shall  be  admissible  for  the  purpose  of  demonstrating  that  a  person  was 
unaware  of  the  factual  circumstances  of  his  conduct  or  of  the  existence  of 
a  risk  and  for  no  other  purposes."  This  additional  language  should  be 
placed'in  §301  and  §522,  as  well  as  §§521,  23  should  be  eliminated.  Perhaps 
further  language  could  be  added  to  the  sentencing  provisions  of  S.  1  to 
support  the  view  that  evidence  of  mental  disease  or  defect  may  be  considered 
for  sentencing  purposes.  . 

This  course  of  action  certainly  eliminates  most  of  the  institutional  concerns 
I  have  voiced.  However,  elimination  of  the  inquiry  into  free  will  prior  to  the 
imposition  of  moral  blame  and  in  the  abstract  raises  significant  constitu- 
tional questions  upon  which  it  would  be  inappropriate  for  me  to  comment. 
Regardless  of  constitutional  objections,  one  might  seriously  question  whether 
such  a  harsh  rule  is  consistent  with  any  possible  consensus  in  the  nation  on 
the  nature  of  criminal  responsibility.  Perhaps  if  we  considered  our  reaction 
to  the  criminal  conviction  of  a  member  of  our  family  who  suffers  from  a 
severe  mental  disability,  we  would  take  a  different  view  of  the  morality 
of  elimination  of  inquiry  into  free  will.  As  long  as  we  think  only  of  "those 
other  people",  and  we  all  know  who  they  are,  our  moral  perception  will  be 
distorted. 

The  other  course  of  action  would  involve  a  total  reformulation  of  the 
concept  of  criminal  intent.  Sections  301-02  as  presently  written  follow  the 
common  law  presumption  of  criminal  intent  from  knowledge  of  factual  cir- 
cumstances.  However,  §§  521-23  by  adding  to  the  concept  of  intent  "mistakes 
of  law",  "mental  disease  or  defect"  and  "intoxication",  appear  to  suggest 
that  the  common  law  presumption  be  pried  open  to  permit  an  inquiry  into 
the  free  choice  to  do  wrong  regardless  of  the  circumstances.  The  language 
of  ^!^  301-02  strongly  suggests  that  the  ultimate  arbiter  of  the  existence  of 
a  free  choice  to  do  wrong  is  the  jury,  since  all  the  issues  are  stated  in 
"factual"  terms.  Of  course,  the  terms  "mental  disease  or  defect",  "mistake 
of  law",  "intoxication"  are  retained  to  guide  the  jury's  attention  to  the 
particular  impairment  of  free  will  alleged  in  an  individual  case.  But  pre- 
sumably the  intent  inquiry  would  not  be  exclusively  controlled  by  those 
terms,  but  would  include  any  impairment,  narcotics  addiction  for  example," 
relevant  to  the  existence  of  the  free  choice  to  do  wrong.  If  this  is  the  proper 

*ip  Miller,  The  Life  of  the  Mind  In  America  239-65  (1965). 

*^  See  United  States  v.  Moore,  486  F.2d  1139    (D.C.  Clr.),   cert,  denied,  414  U.S.   980 
(1973)  ;  Fingarette,  Addiction  and  Criminal  Responsibility,  84  Yale  L.J.  413(1975). 
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interpretation  of  §522,  then  it  comes  very  close  to  the  "abolition"  of  the 
insanity  defense  proposed  by  Joseph  Goldstein.**  This  interpretation,  to 
the  extent  it  touches  upon  "mental  disease  or  defect",  is  also  close  to  the 
proposal  I  advocated  in  my  Brawner  dissent. 

In  order  to  clarify  its  intention  to  adopt  this  interpretation,  if  there  is 
indeed  such  an  intention,  Congress  should  explicitly  state  that  the  jury  is 
to  ascertain  the  extent  of  the  impairment  of  will  and  measure  it  against 
contemporary  community  standards  of  blameworthiness.  It  should  further 
state  that  Subchapter  C  is  non-exclusive.  Finally,  it  should,  regardless  of 
Its  intention  on  this  matter  amend  §521,  concerning  mistakes  of  law  and 
fact,  to  deal  only  with  mistakes  of  law.  Mistakes  of  fact  are  handled  by 
the  existing  language  in  §§  301-02.  Congress  should  also  consider  whether  the 
terms  mental  disease  or  defect"  invite  too  much  expert  dominance  and 
hence  a  substitute  such  as  that  devised  in  my  Brawner  dissent  inserted  in 
its  place. 

Proper  consideration  of  either  of  these  two  forms  of  "abolishing"  the 
insanity  defense  must  proceed  with  an  awareness  of  the  practical  conse- 
quences of  a  verdict  of  not  guilty  by  reason  of  insanity.  Both  proposals  to 
abolish  the  insanity  defenses  are  premised  in  major  part  on  the  effect 
of  these  practical  effect  on  the  substantive  standard  of  responsibility  S  1 
provides  that  persons  acquitted  by  reason  of  insanity  are  to  be  committed 
to  a  treatment  facility  for  diagnosis.  After  a  period  of  time,  the  committing 
DUdge  must  hold  a  hearing  at  which  the  government  must  prove  by  pre- 
ponderance of  the  evidence  that  the  acquitted  person  is  suffering  from  a 
mental  disease  or  defect  and  is  therefore  dangerous  to  the  person  or  property 
of  others  at  the  time  of  the  hearing.^  Many  persons  assume  with  cause 
that  commitment  pursuant  to  a  statute  of  this  sort  is  virtually  automatic 
following  acquittal  by  reason  of  insanity.  Some  advocates  of  abolition  of  the 
insanity  defense  conclude  from  this  that  the  only  purpose  of  the  "insanity" 
defense  is  to  determine  the  proper  disposition  of  the  accused,  ie  whether 
the  person  should  be  incarcerated  in  a  prison  or  a  hospital.  That  determination 
It  IS  suggested,  is  really  a  sentencing  decision  presently  made  by  the  iurv'' 
with  extraordinary  expense  and  trouble.*^ 

This  "practical"  argument  for  abolition  of  the  "insanity"  defense  is  not 
convincing.  First,  as  discussed  previously,  the  central  purpose  of  concepts 
of  criminal  responsibility  is  to  assess  blame.  The  dispositional  decision 
operates  entirely  apart  from  concepts  of  responsibility;  if  the  disposition 
decision  did  attempt  to  assess  blame,  questions  would  be  raised  whether 
the  right  to  a  jury  trial  had  been  abrogated.  Some  assert  that  the  blame- 
imposition  function  of  the  "insanity"  defense  is  not  meaningful,  not  worth 
caring  about  I  do  not  agree.  A  criminal  conviction  carries  a  stigma  quite 
apart  from  the  fact  of  imprisonment.^  And  its  imposition  or  non-imposition 
IS  part  of  the  moral  ritual  of  the  criminal  trial,  a  ritual  that  serves  to 
reinforce  our  basic  standards  of  decency  and  to  teach  us  about  the  causes 
of  the  human  wreckage  we  witness  in  court.  We  need  this  process  for  our 
education  and  moral  well-being,  as  well  as  for  the  rights  of  the  defendant 

But  more  than  this,  I  do  not  concur  in  the  view  that  conviction  of"  a 
crime  and  sentencing  to  a  hospital  are  equivalent  to  the  dangerousness  deter- 
mination  under  a  commitment  statute.   The  commitment  procedure  looks   to 

*».S'ce  Goldstein,  The  Brawner  Rule — Whi/f  or  No  More  Non^envc  n«  Vn«   c»^«„^  ■     *i. 
Criminal  Law,  Please l.  1973  Wash.  U.  L.Q    '{oq       ^^  ^"'^^  Monsense  on  Nan  Setise  m  the 

**  S.  1.  94th  Cong.,  1st  Sess.  §  3613  (1975). 
^.J^4^^^^^  the  so-called  I,?/Jes  instruction,   juries   In  the  District  of  Columbia  arP   toM 
that  an  acquitted  defendant  is  sub.iect  to  a   commitment  bv  reason  o^  his  Zn-eron«ness 
See  Lyles  v.  United  States,  254  P.2d  725.  728   (D  C    Cir    1957)    V-PrV    <7p« -L    q^"r  t"  c,    o^V 

B^enten'c^n^-to  a*  prison  !^^"'~'^  ^'^'^^  ''''''  ''  P^™**  ^'^  ^^'''  "^^^^^'t^  ^'^f^n^e"  to 
ir.ll^h''^  fl'^^'^^^^-'^  ^^  undue  expense  or  trouble  in  presentation  and  adiudieatlon  of  the 
insanity  defense  is  really  of  little  importance.  The  evidence  Indicates  in  the  EMstr^ct  of 
Columbia  with  both  local  and  federal  jurisdiction  prior  to  the  Court  Reform  Act  thnt 
l^fro"!*^  acquittals  ran  about  2%  of  all  cases  terminated.  And  many  of  these  acquittals 
I^n/o  ;\^^l^/r''""^t'**^'^  */'•'".'  <'q"J^'"ent  to  a  plea  of  suilty.  (These  trials  are  ne^'-ess^^ A' 
nlfr^/'lv  ^''i^l  ''T^l  '5"^*  '•^'^*^  '^  defense  of  "insanity"  sua  svonfe  if  it   ^'s   substantial 

m  r  r.r%'^Q"i'?''''w;,*^r'  '"''KH^^^t-  '''^  ^'"'^''^  •^''^^««  ^-  Robertson,  507F^.dll4H 
|D„C    Cir    19<4)  ;   Whalem  r    United  States.  346  F.2d   812    (n.C.  Cir.).  cert  denied    ^S2 

Vv^r.  v.?   ^l^^V.-^  J^'i  ^^^^  '^  collected  in  United  States  y.  Brawner    471   V '>6  909    989 

r)?v?d  Chambers.'  """''"'  ^'""'°'  "•  »«"^P«^^-  J^-  ^t  32-34.  id.;  Brief  of  fmicS 

*''  See  Menard  v.  Mitchell,  430  F.2d  486,  490-91  (D.C.  Cir.  1970). 
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the  defendant's  present  and  future  dangerousness  and  releases  him  when  he  is 
no  longer  dangerous.  The  "insanity"  defense  looks  to  the  defendant's  mental 
condition  at  the  time  of  the  offense.  The  dangerousness  commitment  is  not 
based  simply  on  the  prior  commission  of  a  criminal  act  whereas  a  criminal 
conviction  and  sentence  are  (and  also  the  sentencing  process  is  based  at 
least  to  some  extent  on  the  principle  that  punishment  should  be  proportionate 
to  the  offense).  It  is  clear  that  the  dangerousness  commitment  is  really  not 
equivalent  to  conviction  and  a  hospital  sentence.*^ 

It  would  appear  that  the  dangerousness  commitment  procedures  would 
satisfy  any  considerations  of  social  order  associated  the  propensity  of  the 
individual  offender  to  commit  further  anti-social  acts.  There  is,  however,  one 
theoretical  gap  between  the  coverage  of  the  insanity  defense  and  the  cover- 
age of  the  commitment  statutes.  This  lies  in  the  differing  burdens  of  proof. 
Under  present  practice  in  the  federal  courts,^"  the  government  must  prove 
beyond  a  reasonable  doubt  that  the  accused  was  not  "insane"  at  the  time  of 
the  crime.  Under  the  dangerousness  commitment  statute,  the  government  must 
prove  by  a  preponderance  of  the  evidence  that  the  defendant  meets  the 
standards  for  commitment.  This  raises  the  theoretical  possibility  that  a 
person  will  be  acquitted  because  of  a  reasonable  doubt  about  his  sanity 
but  not  committed  because  of  his  dangerousness  because  the  government 
failed  to  sustain  its  burden  of  proof.^"  In  practice  there  is  no  substance 
to  this  contention.  The  figures  indicate  that  virtually  all  acquitted  defendants 
are  found  dangerous  and  are  released  only  because  of  changes  in  their  medical 
condition."  Furthermoi-e,  the  burden  of  proof  requirement  is  mostly  hortatory, 
a  warning  of  the  seriousness  of  the  action,  and  beyond  that  serves  to  enforce 
the  requirement  that  the  government  present  sutBcient  evidence  to  establish 
a  prima  facie  case.  Any  slippage  between  an  acquittal  by  reason  of  in.sanity 
and  the  dangerousness  commitment  is  almost  certainly  a  result  of  the  fact 
that  not  all  persons  "insane"  at  the  time  of  the  crime  meet  the  standartls  of 
dangerousness  for  purposes  of  commitment.  This  point,  of  course,  is  not 
premised  on  differing  burdens  of  proof. 

Consideration  of  the  burden  of  proof  in  regard  to  the  "insanity"  defense 
does  point  to  some  "practical"  aspects  of  the  defense  which  deserve  con- 
sideration if  the  Congress  contemplates  codification.  In  practice,  the  success 
of  an  "insanity"  defense  largely  depends  on  the  quality  of  the  defendant's 
expert  testimony  and  the  quality  of  the  defendant's  attorney.  Even  if  the 
trial  judge  appoints  an  expert  witness  for  an  indigent  defendant,"^"  the  quality 
of  that  expert's  testimony  and  the  quality  of  the  pre-trial  mental  examination 
will  largely  determine  whether  the  defense  will  be  taken  seriously.  Further- 
more, testimony  that  the  defendant  did  suffer  from  a  mental  disease  or 
defect  may  be  easily  trivialized  by  the  prosecution  through  "know  nothing" 
comments  on  psychiatric  tests  and  procedures  and  through  challenges  to  the 
extent  of  the  expert's  preparation  (although  no  greater  preparation  is  per- 
mitted under  present  time  and  money  limitations).  Testimony  of  government 
experts  that  the  defendant  did  not  suffer  from  a  mental  disease  or  defect 
are  not  subject  to  such  trivialization  and  only  expert  defense  counsel  can 
probe  the  weaknesses  of  preparation  and  investigation  that  lie  behind  some 
such  conclusions.  For  the  indigent  defendant,  then,  the  burden  of  proof  is 
in  fact  very  much  on  him.  "I  fear  that  it  can  fairly  be  said  of  Braicner,  just 
as  it  should  be  said  of  Durham,  that  while  the  generals  are  designing  an 
inspiring  new  insignia  for  the  .standard,  the  battle  is  being  lost  in  the 
trenches." '^^  If  the  Congress  is  desirous  of  codification,  it  should  consider 
amendments  to  S.  1  to  ensure  that  all  indigent  defendants  be  provided  with 
the  resources  to  make  assertion  of  the  "insanity"  defense  realistically  possible. 


<s  Of  course,  there  are  some  judges  who  would  Impose  lower  burdens  of  proof  on  com- 
mitment of  an  offender  acquitted  by  reason  of  Insanitv.  See  United  States  v.  Brotcn,  478 
F.2d  fion  (D.C.  Clr.  197.S)  ;  .see  also  Dixon  v.  Jacobs.  427  F.2d  589,  601  (D.C.  Cir.  1070) 
fLeventhal,  .T.  concurring).  This  view  truly  undercuts  the  status  of  the  "insanity"  issue 
as  a  trnp  defense. 

^  nnvis  V.  United  States,  160  U.S.  4Rfi.  4S4  (1S95). 

^^  See  Overholser  v.  O'Bicrne.  .S02  F.2d  8.52.  854.  859-01    fn.P.  Clr.  19fl1). 

"  Sec  United  States  v.  (LaVance)  Greene,  489  F.2d  1145.  1172-73  n.73  (D.C.  Clr. 
197.3).  cert,  denied,  95  S.Ct.  239  (1975)  (Bazelon  C.J.  dissenting  from  the  denial  of 
rehenrincr  e'^   iavc). 

---IP.  r.S.C.  §  3006Afe)  (1970);  United  States  v.  Cliavts,  476  F.2d  1137,  1141  (D.C. 
Ci".   1973). 

'^United  States  v.  Brnwner.  471  F.2d  969,  1012  (D.C.  Clr.  1972)  (Bazelon  C.J.  con- 
curring in  part,  dissenting  In  part). 
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Else  its  bold  new  insignia  will  have  no  more  real  effect  than  that  of  Durham 
and  Brawncr. 

There  is  one  further  problem  of  the  interface  between  the  dangercusness 
commitment  procedure  and  the  "insanity"  defense.  At  present,  S.  1  as  well 
as  most  dangerousness  statutes  is  tied  to  the  medical  model  of  mental 
impairment.  The  proposal  I  have  advanced  to  reformulate  the  criminal  re- 
sponsibility defense  to  eliminate  reliance  on  the  "medical  model"  I'aises  the 
po.ssibility  that  an  individual  may  have  a  mental  impairment  not  covered 
by  the  "medical  model"  and  be  acquitted,  but  could  not  be  committed  because 
his  mental  impairment  is  not  a  predicate  for  commitment.  This  possibility 
raises  two  unattractive  alternatives.  Either  we  can  close  our  eyes  to  mental 
impairments  not  recognized  by  behavioral  scientists  and  impose  responsibility 
without  inquiry  into  free  will  or  we  can  reformulate  the  standards  of  com- 
mitment to  include  those  who  are  dangerous  but  largely  untreatable."  I 
have  no  answer  to  this  dilemma  but  I  direct  your  attention  to  it,  if  serious 
consideration  is  given  to  my  proposal. 

Reliance  on  the  dangerous  commitment  procedure  to  safeguard  certain 
concerns  of  social  order,  either  under  the  "medical  model"  of  mental  im- 
pairment or  an  expanded  view  of  mental  impairment,  highlights  certain 
difficulties  v.dth  those  procedures.  Most  important,  present  predictions  of 
dangerousness  are  highly  inaccurate  and  tend  to  reflect  social  and  cultural 
biases  of  the  predictor."^  Furthermore,  there  is  a  tendency  to  err  on  the  side 
of  over-prediction  of  dangerousness,  particularly  in  regard  to  persons  who 
have  committed  prior  criminal  acts ;  this  suggests  the  possibility  that  a 
finding  of  dangerousness  coupled  with  an  i?ideterminate  sentence  will  put 
an  offender  in  prison  for  a  period  longer  than  the  maximum  sentence  of  a 
crime  he  may  have  committed  on  the  basis  of  an  inaccurate  prediction  of 
dangerousness.  The  alternatives  to  this  are  no  less  palatable :  complete  freedom 
for  the  offender  or  criminal  conviction  of  an  individual  who  did  not  really 
choose  to  do  wrong. 

I  have  no  solution  to  these  difficiilties.  Understanding  of  the  issues  them- 
selves is  too  limited,  it  proceeds  on  a  level  of  generality  that  makes  easy 
solutions  impossible.  We  are  in  that  terrible  period  known  as  "meanwhile" 
and  it  appears  we  Mdil  be  there  for  some  time.  I  caution  the  Subcommittee 
against  any  actions  which  may  retard  or  shortcircuit  present  attempts  to 
ventilate  those  issues  of  which  I  have  been  speaking,  and  to  confront  the 
largely  insoluble  dilemmas  they  present.  With  a  moral  consciousness  and  an 
awareness  of  public  demands,  we  may  over  time  reach  accommodations,  tem- 
porary though  they  may  be,  which  will  reflect  our  wisest  and  most  persistent 
traditions. 


Hopkins,    Sutter,    Mulroy,    Davis   &   Cromartie, 

Chicago,  III,  April  7,  1975. 
Paul  C.  Summit,  Esq., 

CJiief  Counsel,  Subcommittee  on  Crimlywl  Laws  and  Procedures,  Commitfce  of 
the  Judiciary,  U.S.  Senate,  Dirksen  ScTtate  Office  Building,  Washington.  D.C. 
Dear  Paul:  It  gives  me  great  pleasure  to  send  you  oflScially  the  comments 
of  the  Antitrust  Section  of  the  American  Bar  Association  on  S.l. 
Sincerely, 

Mark  Crane. 
Enclosure. 

Hopkins,    Sutter,    Mulkoy,    Davis   &   Cromartie, 

Chicago,  III.,  April  7,  1975. 
Subcommittee  on  Criminal  Laws  and  Procedures, 

coatmittee  of  the  .tudiciary, 
U.S.  Senate,  Dirksen  Senate  Office  Building,  Washington,  D.C. 

Gentlemen  :  We  hereby  submit  the  comments  of  the  Antitrust   Section  of 
the  American  Bar  Association  on  the  Criminal  Justice  Reform  Act  of  1975, 


^  See  United  States  v.  Alexander  &  Mnrdock,  471  F.2d  923,  960-65  (D.C.  Cir.), 
cert,  denied,  409  U.S.  1044  (197.S)    (Bazelon  C.J.  dissenting  on  this  point). 

"'  See,  e.g,.,  Dershowitz,  The  Law  of  Dangeronsr.ef^s :  Some  Fictions  About  Predictions, 
2.3  J.  Leqal  Ed.  24  (1970)  :  Developments  in  the  Law — Civil  Commitment.  S7  IJarv.  L. 
Rev.  1190,  1240-44  (1974)  and  authorities  cited. 
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introduced  as  S.l  on  January  15,  1975.  The  views  presented  are  those  of  the 
Antitrust  Section  and  do  not  represent  the  views  of  the  American  Bar 
Association  until  approved  by  its  House  of  Delegates  or  Board  of  Governors. 

At  the  outset,  we  would  like  to  thank  the  Committee  and  its  StafE  for  the 
opportunity  on  May  3,  1973  to  present  our  views  concerning  S.  1  and  S.  1400 
iTitroduccd  in  the '93rd  Congress  (herein  called  "the  prior  bills"').  We  are 
pleased  that  the  present  version  of  S.  1  incorporates  most  of  the  changes  we 
suggested,  and  we,  of  course,  reaffirm  our  support  of  those  changes. 

This  leaves  only  three  provisions  on  which  we  wish  to  comment  with  respect 
to  the  present  bill. 

I.       SOLICITATION    TO    COMMIT    ANTITRUST    OFFENSES 

Although  Section  1004(b)  makes  a  vast  improvement  in  the  attempt,  con- 
spiracy and  solicitation  provisions  of  the  prior  bills,  it  still  permits  a  person 
to  be  convicted  of  soliciting  antitrust  offenses  (other  than  attempts  to 
monopolize  and  conspiracies  to  restrain  trade  or  to  monopolize).  In  our 
testimony  on  the  prior  bills,  we  observed : 

"Whatever  the  merits  may  be  of  punishing  solicitation  to  commit  treason, 
murder,  or  drug  pushing,  it  is  both  unnecessary  and  unwise  to  make  it  a 
crime  to  solicit  someone  to  violate  the  antitrust  laws,  when  the  solicitation 
results  in  neither  an  attempt  nor  a  conspiracy.  In  antitrust  cases,  courts 
agonize  at  length  over  whether  business  conduct  constitutes  an  antitrust 
offense.  The  length  of  antitrust  trials  and  volume  of  antitrust  records  is  too 
well  known  to  need  documentation,  and  it  is  not  uncommon  for  important 
antitrust  opinions  to  review  and  analyze  the  facts  for  100  pages. 

"If  problems  of  this  complexity  are  presented  by  completed  transactions, 
they  become  even  more  difficult  when  a  transaction  is  inchoate.  In  the  case 
of  both  attempts  and  conspiracies,  some  concrete  action  is  required  which 
may  give  the  court  some  idea  whether  the  contemplated  business  conduct, 
if  completed,  would  restrain  trade.  Criminal  solicitation  leaves  out  the 
requirement  of  action,  thereby  moving  the  restraint  into  the  realm  of 
conjecture. 

"Even  in  the  area  of  per  se  offenses — such  as  price  fixing  and  group  boy- 
cotts— it  can  be  difficult  to  tell  whether  the  conduct  involved  constitutes  a 
proscribed  activity.  For  example,  courts  have  struggled  mightily — and  in- 
conclusively— over  whether  consciously  parallel  conduct  evidences  an  agree- 
ment to  fix  prices  or  boycott  distributors.  Compare  Interstate  Circuit  Inc.  v. 
United  States  306  U.S.  208  (1939)  and  Fcderat  Trade  Commission  v.  Cctnent 
Institute,  3.33  U.S.  GS3  (1948)  with  Theatre  Enterprises,  Inc.  v.  Paramount 
Film  Distributing  Corp.,  346  U.S.  537  (1954)  and  United  States  v.  National 
MaleaUe  and  Steel  Castings  Co.,  1957  Trade  Cas.  ^68,890  (N.D.  Ohio  1957), 
aff'd  per  curiam,  358  U.S.  38  (1959).  What  point  is  there  in  expending  this 
type  of  judicial  effort  in  situations  where  the  proposed  price  fixing  scheme 
or  group  boycott  never  got  further  than  one  competitor  asking  another  and 
getting  rebuffed?  If  the  proposal  gets  into  the  action  stage,  it  falls  within 
the  definition  of  attempts  or  conspiracies  and  can  be  dealt  with  under  those 
sections."    (Hearings   5603^) 

We  still  believe  that  our  position  has  merit  and  urge  that  the  solicitation 
provisions  be  inapplicable   to   all   antitrust   offenses. 

II.      CORPOBATE    PROBATION 

Section  2001(c)  provides  that  a  corporation  may  be  placed  on  probation. 
In  our  testimony  on  the  prior  bills,  we  opposed  the  remedy  of  corporate 
probation  because  it  was  tantamount  to  entering  an  injunction  and  appointing 
a  receiver  (the  probation  officer)  as  part  of  the  sentencing  process,  (hearings 
5606-8).  In  the  course  of  our  testimony,  we  said    (at  5607)  : 

<•*  *  *  [-^j  sentence  is  generally  imposed  at  the  end  of  a  criminal  trial 
without  the  full  adversary,  evidentiary  hearing  that  is  customarily  held  before 
an  injunction  is  entered  in  antitrust  cases.  The  Supreme  Court  has  repeatedly 
emphasized  the  need  for  a  full  exploration  of  the  facts  in  framing  an  anti- 
trust decree.  In  1945  it  is  said  in  Associated  Press  v.  United  States,  326 
U.S.  1,  22  a  Sherman  Act  case:  'The  fashioning  of  a  decree  in  an  antitrust 
ca.se  in  such  way  as  to  prevent  future  violations  and  eradicate  existing  evils. 
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is  a  matter  which  rests  largely  in  the  discretiofi  of  the  court.  (Quotation 
omitted.)  A  full  exploration  of  facts  is  usually  necessary  in  order  to  properly 
draw  such  a  decree.' 

"In  1972,  it  repeated  this  concept  in  United  States  v.  Ford  Motor  Co.,  405 
U.S.  562,  after  noting  that  the  'District  Court  *  *  *  held  nine  days  of  hearings 
on  the  remedy'  (405  U.S.  at  571)  :  'The  thorough  and  thoughtful  way  the 
District  Court'  considered  all  aspects  of  this  case,  including  the  nature  of  the 
relief,  is  commendable.  The  drafting  of  such  a  decree  involves  predications 
^nd  assumptions  concerning  future  economic  and  business  events.  Both  public 
:and  private  interests  are  involved ;  *  *  *'  (405  U.S.  at  578) 
Because  of  the  complexity  of  these  questions,  extensive  evidentiary  hearings 
on  relief  are  held  as  a  matter  of  course  in  antitrust  cases." 

It  is  still  our  view  that  injunctions  should  be  entered  and  receivers  ap- 
pointed only  after  a  full  evidentiary  hearing.  We  see  nothing  to  be  gained 
Ijy  making  this  hearing  a  part  of  a  criminal  proceeding.  The  government  can 
as  easily  bring  a  subsequent  civil  case  for  injunctive  relief  in  which  it  will 
have  the  benefits  of  collateral  estoppel  on  questions  of  violation.  This  civil 
injunction  suit  will  be  no  more  burdensome  than  a  full  trial  on  the  terms  of 
probation  at  the  end  of  the  criminal  case,  and  will  avoid  such  difficult  pro- 
cedural questions  as  whether  the  government  must  prove  the  need  for  the 
injunction  and  receiver  beyond  a  reasonable  doubt  instead  of  simply  by  a 
preponderance  of  the  evidence.  We  urge  the  Committee  to  eliminate  cor- 
porate probation  as  a  remedy. 

If,  however,  the  Committee  decides  to  retain  corporate  probation  as  a 
remedy,  we  oppose  the  application  of  Section  2103(a)  in  its  present  form  to 
corporations.  This  section  reads  as  follows: 

"Mandatory  Condition. — The  court  shall  provide,  as  an  explicit  condition 
of  a  sentence  of  probation,  that  the  defendant  not  commit  another  federal, 
state,  or  local  crime  during  the  term  of  probation." 

While  this  condition  is  reasonable  when  applied  to  individuals,  it  presents 
serious  problems  when  applied  to  large  corporations  which  act  through 
thousands  of  individuals  located  in  many  different  States.  A  corporation  placed 
on  probation  for  an  antitrust  offense  could  violate  that  probation,  for 
example,  because  if  it  violated  the  pollution  control  laws  of  a  State,  even 
though  the  person  responsible  for  complying  with  the  anti-pollution  laws 
did  not  even  know  of  the  terms — or  even  the  existence — of  the  antitrust 
probation. 

In  short,  when  an  individual  commits  a  crime  during  a  period  of  proba- 
tion, it  is  fair  to  assume  that  he  committed  the  crime  knowing  that  it  was  a 
violation  of  his  probation.  This  assumption  simply  does  not  apply  to  the 
activities  of  large  corporations  where  no  one  person  can  keep  abreast  of  all  of 
the  things  which  are  being  done.  We  urge  the  Committee,  if  it  decides  to 
retain  the  remedy  of  corporate  probation,  to  modify  Section  2103(a)  to  make 
it  discretionary  rather  than  mandatory  in  the  case  of  corporations.  This 
would  permit  its  application  in  the  case  of  the  closely-held  corporations,  where 
it  might  be  appropriate,  without  requiring  that  it  be  applied  in  all  cases. 

III.      FINES    MEASURED   BY  TWICE   THE   GAIN   OR   LOSS 

Sections  2001(c)  and  2201(c)  provide  that  corporate  and  individual  anti- 
trust offenders  can  be  required  to  pay  a  fine  equal  to  double  the  gain  they 
received  from  the  offense  or  double  the  loss  they  caused  the  victim.  What- 
ever the  merits  of  such  a  fine  in  simpler  factual  context  (e.g.,  burglary  or 
embezzlement),  we  believe  that  its  application  to  antitrust  offenses  is  unwise 
for  two  reasons. 

Our  first  reason  was  set  forth  in  our  testimony  on  the  prior  bills  (Hearings 
5604-5)  but  bears  repetition  here.  Antitrust  offenses  are  distinguished  from 
other  crimes  in  that  present  law  permits  the  victims  to  obtain  treble  damages 
from  the  offenders.  (15  U.S.C.  §  15)  This  remedy  has  been  invoked  frequently, 
and  the  Supreme  Court  has  described  it  as  "one  of  the  surest  weapons  for 
effective  enforcement  of  the  antitrust  laws."  Minnesota  Mining  &  Manufacturing 
Co.  V.  iV^ew  Jersey  Wood  Finishing  Co.,  381  U.S.  311,  318,  (1965). 
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As  long  as  the  treble  damage  remedy  remains  (and  there  is  no  reason 
to  expect  it  to  be  changed)  the  enactment  of  S.  1  in  its  present  form  would 
single  out  antitrust  offenders  and  subject  them— alone  among  all  criminals— 
to  paying  five-fold  the  amount  of  the  gain  they  received  or  the  loss  they 
caused.  We  do  not  approve  of  antitrust  violations.  We  have  no  objection  to 
"double-damage"  fines  by  themselves.  But  we  do  not  believe  that  antitrust 
offenses  should  be  singled  out  for  a  five-fold  penalty,  especially  in  view  of 
the  increase  last  December  in  maximum  fines  for  antitrust  violations  from 
$50,000  to  $100,000  for  individuals  and  $1,000,000  for  corporations.  Act  of 
December  21,  1974,  Public  Law  93-528. 

Our  second  reason  for  urging  this  action  upon  the  Committee  is  one 
which  we  did  not  advance  in  our  testimony  on  the  prior  bills,  although  it  is 
similar  to  the  reasoning  we  advanced  for  opposing  corporate  probation.  We 
see  problems  in  determining  the  gain  or  loss  resulting  from  an  antitrust 
offense  as  part  of  the  sentencing  process  at  the  end  of  a  criminal  trial. 

Antitrust  offenses  are  distinguished  from  many  other  crimes  by  their 
complexity.  It  would  be  a  simple  matter  for  a  judge  to  determine  the  gain 
or  loss  resulting  from  a  theft  or  embezzlement.  It  is  quite  another  thing  for 
a  judge  to  establish  the  gain  the  defendant  derived  from  an  antitrust  offense 
(that  is,  how  much  the  defendant's  profit  was  increased  by  the  illegal  con- 
duct), or  how  much  loss  the  victim  incurred  as  a  result  of  the  antitrust 
violation  (that  is,  how  much  more  profit  the  victim  would  have  made  but 
for  the  defendant's  conduct). 

These  questions  are  exactly  the  same  questions  litigated  in  the  damage 
portion  of  civil  antitrust  cases,  where  they  often  take  weeks  to  try.  Can  they 
be  adequately  tried  at  the  end  of  a  criminal  case  as  part  of  the  sentencing 
procedure?  We  think  not,  since  sentencing  is  usually  accomplished  on  the 
basis  of  facts  contained  in  reports  not  in  the  record,  facts  which  have  been 
developed  without  the  procedures  associated  with  the  determination  of 
damages  at  a  civil  trial. 

If  it  were  decided  to  hold  a  full  scale  hearing  to  determine  the  "gain"  or 
"loss"  at  the  end  of  the  criminal  antitrust  trial,  severe  procedural  problems 
would  be  presented.  What  standard  of  proof  would  be  used — are  damages  to 
be  proved  beyond  a  reasonable  doubt  or  simply  by  a  preponderance  of  the 
evidence  under  the  rather  liberal  standard  allowed  in  civil  antitrust  cases? 
Are  the  victims  entitled  to  representation  at  the  sentencing  hearing,  since 
it  is  their  damages  that  are  being  litigated?  If  so,  what  is  their  role,  and 
will  the  fine  imposed  conclusively  determine  the  basis  of  the  recovery  in  the 
later  treble  damage  case?  Even  if  they  are  not  represented,  does  the  deter- 
mination of  gain  or  loss  at  the  sentencing  hearing  constitute  collateral 
estoppel  against  the  defendant  in  the  subsequent  damage  action  even  though 
the  victims  are  free  to  try  to  prove  still  higher  damages?  Such  a  result 
would  seem  possible,  perhaps  likely,  in  view  of  the  courts'  movement  away 
from  "mutuality"  as  a  prerequisite  for  collateral  estoppel. 

These  considerations  argue  strongly  in  favor  of  trying  the  damage  ques- 
tions at  a  subsequent  civil  trial  and  not  as  part  of  the  sentencing  procedure. 
The  victims  would  have  the  benefit  of  the  finding  of  violation  in  the  prior 
criminal  case,  which  is,  by  statute,  prima  facie  evidence  of  violation  in 
subsequent  damage  cases.  15  U.S.C.  §  15(a).  As  a  practical  matter  such  cases 
nearly  always  follow  antitrust  convictions,  so  there  is  small  possibility  that 
the  treble  damage  remedy  would  not  be   applied. 

Thus,  not  only  is  it  unfair  to  subject  antitrust  offenders  (and  only  anti- 
trust offenders)  to  a  five-fold  penalty  but  doing  so  creates  many  procedural 
problems  not  present  in  simpler  factual  contexts.  For  these  reasons,  we  urge 
the  Committee  to  make  Section  2201(c)  of  S.  1,  which  provides  for  the 
double  damage  fine,  inapplicable  to  antitrust  offenses. 

We   respectfully   request  the  opportunity   to   be  heard  on  the  matters  set 
forth  in  this  letter  at  any  public  hearings  which  may  be  scheduled  on  S.  1. 
Respectfully, 

Mask  Cbane, 
Antitrust  Section  of  the  American  Bar  Association. 
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Fbied,  Frank,  Haeris,   Shriveb  &  Kampelman, 

Washington,  D.C.,  April  25,  1975. 
Hon.  John  McClellan, 

Chairmen,  Su'brommittee  on  Criminal  Laxos  and  Procedure,  Dirksen  Senate 
Office  Btiilding,  Washington,  B.C. 
Dear  Senator  McClellan  :  With  tliis  letter  we  are  forwarding  a  statement 
in  opposition  to  the  provisions  of  S.  1,  dealing  with  criminal  jurisdiction  on 
Indian  reservations,  submitted  on  behalf  of  the  Association  on  American 
Indian  Affairs  and  a  number  of  named  tribes. 

We  would  appreciate  your  having  the  enclosed  statement  made  a  part  of 
the  formal  hearing  record  on  the  pending  legislation.  We  would  also  be 
happy  to  discuss  the  subject  matter  of  our  statement  informally  with  members 
of  your  staff  at  any  time. 

Respectfully  submitted, 

Arthur  Lazarus,  Jr. 

Statement  of  Arthur  Lazarus,  Jr. 

The  following  comments  are  submitted  in  opposition  to  certain  provisions 
affecting  Indian  tribes  in  S.  1,  the  "Criminal  Justice  Reform  Act  of  1975". 
This  statement  is  filed  on  behalf  of  the  Association  on  American  Indian 
Affairs,  Inc.  and  the  following  named  tribes:  The  Seneca  Nation  of  Indians 
of  New  York,  the  Miccosukee  Tribe  of  Indians  of  Florida,  the  Nez  Perce  Tribe 
of  Idaho,  the  Navajo  Tribe  of  Arizona  and  New  Mexico,  and  the  Hualapai 
Tribe  and  the  Salt  River  Pima-Maricopa  Community  of  Arizona. 

In  order  to  appreciate  fully  the  drastic  implications  of  the  Indian  provi- 
sions in  S.  1,  a  brief  review  of  the  unique  legal  status  of  Indian  tribes  is 
necessary.  Over  a  century  ago  Chief  Justice  Marshall,  speaking  for  the 
Supreme  Court,  affirmed  the  proposition  that  "*  *  *  the  several  Indian  nations 
♦  ♦  *  [are]  distinct  political  communities,  having  territorial  boundaries, 
within  which  their  authority  is  exclusive,  and  having  a  right  to  all  lands 
within  those  boundaries,  which  is  not  only  acknowledged,  but  guaranteed 
by  the  United  States."  Worcester  v.  Georgia,  6  Pet.  515,  557,  8  L.  Ed.  483, 
499  (1932).  Accord,  Williams  v.  Lee,  385  U.S.  217,  218-19,  3  L.  Ed.  2d  251, 
253  (19.59).  The  Supreme  Court's  conclusion  in  the  Worcester  case  recently 
has  been  restated  forcefully  in  McClanahan  v.  State  Tax  Conim'n,  411  U.S. 
164.  36  L.  Ed.   2d  129    (1973)  : 

"It  must  always  be  remembered  that  the  various  Indian  tribes  were  once 
independent  and  sovereign  nations,  and  that  their  claim  to  sovereignty  pre- 
dates that  of  our  own  Government  *  *  *  'They  were,  and  always  have  been, 
regarded  as  having  a  semi-independent  position  when  they  preserved  their 
tribal  relations ;  not  as  States,  not  as  nations,  not  as  possessed  of  the  full 
attributes  of  sovereignty,  but  as  a  separate  people,  with  the  power  of  regu- 
lating their  internal  and  social  relations,  and  thus  far  not  brought  under 
the  laws  of  the  Union  or  of  the  State  within  whose  limits  they  resided.'  Id. 
at  172-73.  36  L.  Ed.  2d  at  136. 

The  Indian  provisions  in  the  present  Title  18  of  the  United  States  Code 
have  been  drafted  in  light  of  the  extensive  powers  of  self-government  which 
historically  have  been  exercised  by  Indian  tribes.  Section  1153  restricts  the 
scope  of  federal  criminal  jurisdiction  on  Indian  reservations  to  thirteen 
"major  crimes" — "*  *  *  namely,  murder,  manslaughter,  rape,  [statutory  rape], 
assault  with  intent  to  commit  rape,  incest,  assault  with  intent  to  kill,  assault 
with  a  dangerous  weapon,  assault  resulting  in  serious  bodily  injury,  arson, 
burglary,  robbery,  and  larceny  *  *  *"  18  U.S.C.A.  §1153  (1975  Supp.).  Further- 
more, courts  have  held  v/ithout  exception  that  the  jiirisdiction  conferred  on 
federal  courts  by  Section  1153  is  exclusive,  and  state  courts  are  prohibited 
from  exercising  concurrent  jurisdiction  over  the  same  offenses.  The  limited 
nature  of  the  jurisdictional  grant  in  Section  1153  has  allowed  tlie  courts 
established  by  Indian  tribes  to  exercise  extensive  criminal  jurisdiction  on 
Indian  reservations. 

These  same  considerations  are  manifest  in  Section  1152,  which  provides 
that  "[ejxcept  as  otherwise  expressly  provided  by  law,  the  general  laws  of 
the  United  States  as  to  the  punishment  of  offenses  committed  in  any  place  with- 
in the  sole  and  exclusive  jurisdiction  of  the  United  States,  except  the  District 
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of  Columbia,  shall  extend  to  Indian  country."'  IS  U.S.C.A.  §1152  (1966). 
The  general  lows  referred  to  in  Section  1152  include,  in  addition  to  federal 
statutes  applicable  to  federal  enclaves,  the  Assimilative  Crimes  Act,  winch 
authorizes  federal  courts  to  apply  state  law  as  the  measure  of  a  federal 
crime  if  the  act  committed  in  Indian  country  does  not  represent  a  criminal 
offense  under  federal  law,  but  has  been  so  classified  under  a  state  statute. 
^ee' qcneralhj   18   U.S.C.A.   §13    (1969).  ,  .  ^,     , 

Section  1152  however,  contains  several  important  exceptions  which  sharply 
limit  its  impact  on  Indians  and  Indian  tribes.  The  federal  laws  referred  to 
in  Section  1152  are  not  applied  in  the  case  of  "*  *  *  offenses  committed  by  one 
Indian  against  the  person  or  property  of  another  Indian,  nor  to  any  Indian 
committing  any  offense  in  the  Indian  country  who  has  been  punished  by  the 
local  law  of  the  tribe,  or  to  any  case  where,  by  treaty  stipulations,  the  ex- 
clusive jurisdiction  over  such  offenses  is  or  may  be  secured  to  the  Indian 
tribes  resnectively."  IS  U.S.C.A.  §1152  (1966).  This  exception  clause  has 
limited  the  application  of  federal  enclave  laws  and  the  Assimilative  Crimes 
Act  to  cases  in  which  an  Indian  commits  a  criminal  act  against  a  non-Indian 
or  a  non-Indian  commits  such  an  act  against  an  Indian.  Thus,  the  tribal 
courts  retain  jurisdiction  over  a  number  of  lesser  offenses  when  only 
Indians  are  involved.  .   ,.  ^. 

S.  1  would  effect  a  wholesale  expansion  of  federal  jurisdiction  over 
criminal  offenses  committed  on  Indian  reservations  by  deleting  in  their 
entirety  Sections  1152  and  1153.  Indian  reservations  no  longer  would  be 
treated  as  discrete  jurisdictional  entities,  but,  instead,  would  be  included,  along 
with  all  other  federally  held  lands  and  unorganized  federal  territories  and 
possessions,  in  a  category  entitled  "Special  Jurisdiction  of  the  United  States". 
Section  203  of  the  proposed  Criminal  Code  provides  that  "[a]n  offense  is 
committed  within  the  special  jurisdiction  of  the  United  States  if  it  is  com- 
mitted within  the  special  territorial  jurisdiction  *  *  *  of  the  United  States", 
and  the  term  "special  territorial  jurisdiction"  is  defined  by  Section  203(a) 
to   include   "Indian   country". 

S.  1  lists  no  less  than  forty-six  acts  or  omissions  which,  if  committed  or 
omitted  in  areas  of  special  jurisdiction,  would  constitute  a  criminal  offense 
over  which  federal  courts  are  to  have  jurisdiction.  The  extent  of  federal 
jurisdiction  thus  is  Increased  vastly  beyond  the  thirteen  offenses  which  at 
the  present  time  are  enumerated  in  Section  1153. 

Furthermore,  in  contrast  to  Section  1153,  provisions  in  S.  1  indicate  that 
the  jurisdiction  of  federal  courts  over  offenses  committed  in  Indian  country 
may  not  be  exclusive.  Section  205(a)  of  the  proposed  Criminal  Cade  declares 
that  "[e]xcept  as  otherwise  expressly  provided,  the  existence  of  federal 
jurisdiction  over  an  offense  does  not,  in  itself,  preclude  *  *  *  a  state  or  local 
government  from  exercising  its  jurisdiction  to  enforce  its  laws  applicable  to 
the  conduct  involved.  *  *  ♦"  Thus,  Indian  reservations  would  be  subject  under 
S.  1  to  substantially  increased  federal  criminal  jurisdiction,  and,  possibly, 
to  state  jurisdiction  which  heretofore  has  been  prohibited  explicitly  by 
federal  law. 

The  proposed  Criminal  Code's  complete  failure  to  recognize  the  unique 
legal  status  accorded  Indinn  tribes  and  their  courts  is  evidenced  further 
by  S.  I's  treatment  of  Sections  13  and  1152  of  the  present  Title  IS.  Seciion 
13,  which  is  the  Assimilative  Crimes  Act,  is  continued  in  force  by  Section 
1863(a)  of  the  proposed  Criminal  Code,  which  provides  that  "[a]  person  is 
guilty  of  an  offense  if,  in  a  place  within  the  special  jurisdiction  of  the  United 
States  *  *  *  he  engages  in  conduct  *  *  *  that  constitutes  an  offense  under 
the  law  then  in  force  in  the  state  or  locality  in  which  such  place  is  located 
♦  *  *  [and]  that  does  not  otherwise  constitute  an  offense  under  a  federal 
statute  applicable  in  such  place  *  *  *."  In  addition,  S.  1  would  delete  Section 
1152. 


1  TlH'  term  "Indian  country"  is  defined  In  Section  1151  ap  follows  : 

"i:xciM)t  as  otherwise  provided  in  secrions  1154  and  ll.oO  of  tliis  title,  the  term  "Indian 
ooimtry",  as  nsed  in  tliis  chapter,  means  (a)  all  laud  within  the  limits  of  any  Tjidian 
ri^serv:it'on  under  the  jurisdiction  of  the  lln'ted  States  srovernment.  notwithstanding  the 
issiinnce  of  anv  patent,  and,  includinir  ritrhts-of-way  running  through  the  reservation,  (h) 
all  dp:xndent  Indian  communities  within  the  liorders  of  the  T'nited  States  whether  within 
or  without  the  limits  of  a  state,  and  (C  all  Indian  allotments,  the  Ind.an  titles  to  wh'ch 
have  not  been  extinguished,  including  rights-of-way  running  through  the  same."  18  U.S.C.A. 
§  1151   (19G6). 

54—398 — 75 IG 
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The  proposed  Criminal  Code's  deletion  of  Section  1152  and  continuation 
in  force  of  Section  13  would  result  in  yet  a  further  incursion  on  the  criminal 
jurisdiction  of  tribal  courts.  The  exception  clauses  contained  in  the  deleted 
Section  1152  excluded  from  the  effect  of  the  Assimilative  Crimes  Act  cases 
which  involved  only  Indians.  In  effect,  therefore,  S.  1  would  extend  the 
Assimilative  Crimes  Act  beyond  cases  involving  non-Indians  to  criminal 
offenses  involving  only  Indians. 

S.  1  admittedly  contains  provisions  which  indicate  that,  at  least  as  a 
theoretical  matter,  nothing  in  the  legislation  should  be  construed  as  ousting 
tribal  courts  of  the  jurisdiction  which  they  now  exercise  over  criminal 
offenses  committed  on  Indian  reservations.  Section  205(a)  provides  that 
"[ejxcept  as  otherwise  expressly  provided,  the  existence  of  federal  jurisdiction 
over  an  offense  does  not,  in  itself,  preclude  *  *  *  an  Indian  tribe,  band,  com- 
munity, group,  or  pueblo  from  exercising  its  jurisdiction  in  Indian  country  to 
enforce  its  laws  applicable  to  the  conduct  involved.  *  *  *"  Despite  this  rather 
abbreviated  and  vague  disclaimer,  the  tremendously  expanded  scope  of 
federal  and  possibly  state  jurisdiction  could  well  have  a  significant  adverse 
impact  upon  the  continued  vitality  and  utility  of  tribal  courts  which  at  the 
present  time  exercise  considerable  jurisdiction  over  criminal  offenses  com- 
mitted   on    Indian    reservations. 

The  proposed  Criminal  Code's  approach  to  federal  jurisdiction  over  Indian 
reservations  appears  to  have  been  prompted  by  two  problems  of  Constitutional 
dimension  which  have  arisen  in  connection  with  the  administration  of  Section 
1153.  See  generally  Committee  Print  of  Report  of  Senate  Committee  on  the 
Judiciary  on  the  "Criminal  Justice  Reform  and  Codification  Act  of  1974" 
(1974).  First,  several  federal  courts  held  that  an  Indian  charged  with  an 
offense  under  the  Major  Crimes  Act  was  not  entitled  to  an  instruction  on  a 
lesser  included  offense.  See,  e.g..  United  States  v.  Davis,  429  F.2d  552,  554 
(S  Cir.  1970)  :  Kills  Croiv  v.  Vnited  States,  451  F.2d  323,  325  (8  Cir.  1971), 
cert,  denied,  405  U.S.  999  (1972).  Second,  Section  1153's  adoption  of  state 
penal  provisions  and  definitions  of  offenses  for  specified  crimes  frequently 
had  resulted  in  the  imposition  of  harsher  penalties  and  a  lower  quantum 
of  proof  on  Indian  defendants  than  would  be  imposed  upon  a  non-Indian 
defendant  committing  the  same  offense.  Both  these  problems  raised  the 
question  whether  Section  1153  discriminated  in  an  unconstitutional  manner 
against  Indian  defendants. 

Neither  issue,  however,  warrants  the  proposed  Criminal  Code's  sweeping 
and  indiscriminate  approach  to  federal  criminal  jurisdiction  over  Indian 
reservations.  The  first  question — whether  an  Indian  defendant  charged  under 
Section  1153  is  entitled  to  an  instruction  on  a  lesser  included  offense — has 
been  resolved  recently  by  the  Supreme  Court  in  the  favor  of  Indian  de- 
fendants : 

"*  *  *  [T]he  [Major  Crimes]  Act  expressly  provides  that  Indians  charged 
under  its  provisions  'shall  be  tried  in  the  same  courts,  and  in  the  same  manner, 
as  are  all  other  persons  committing  any  of  the  above  crimes  within  the 
exclusive  jurisdiction  of  the  United  States.'  *  *  ♦  In  the  face  of  that  explicit 
statutory  direction,  we  can  hardly  conclude  that  Congress  intended  to  dis- 
qualify Indians  from  those  benefits  of  a  lesser  offense  instruction,  when 
those  benefits  are  made  available  to  any  non-Indian  charged  with  the  same 
offense."  [Original  emphasis.]  EeeMe  v.  United  States,  412  U.S.  205,  212, 
36  L.  Ed.  2d  844,  850  (1973).  Accord,  Felicia  v.  United  States,  495  F.2d  353, 
354-55  (8  Cir.  1974).  Thus,  Indian  defendants  charged  under  Section  1153 
plainly  are  now  entitled  to  an  instruction  on  a  lesser  included  offense,  and, 
consequently,  this  issue  no  longer  can  serve  as  a  basis  for  deleting  the  Major 
Crimes  Act  from  the  Criminal  Code. 

Furthermore,  the  second  problem — whether  the  imposition  of  state  penal 
provisions  and  definitions  of  offenses  on  Indian  defendants  is  constitutional — 
can  be  solved  by  a  legislative  technique  far  more  subtle  than  making  Indian 
reservations  just  another  federal  enclave  and  emasculating  tribal  courts  in  the 
process.  Whatever  Constitutional  deficiencies  exist  in  provisions  in  Section 
1153  relating  to  sentencing  and  burden  of  proof  can  be  remedied  easily  by 
amending  the  offending  sections  of  the  Major  Crimes  Act.  Thus,  the  second 
issue  also  in  no  way  justifies  the  radical  approach  to  federal  jurisdiction 
over  Indian  reservations  which  is  employed  in  S.  1. 
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Although  the  proposed  Criminal  Code's  treatment  of  jurisdiction  over 
Indian  reservations  is  the  most  objectionable  feature  of  the  bill,  a  number  of 
additional  shortcomings  in  S.  1  should  be  noted.  Section  685(b)  of  the  pro- 
posed Criminal  Code,  which  authorizes  and  describes  the  extent  of  state 
jurisdiction  over  offenses  committed  by  or  against  Indians  in  Indian  country, 
and  is  identical  to  Section  1162  of  the  present  Title  IS,  contains  a  number 
of  inaccuracies.  Its  description  of  Indian  country  over  which  states  are 
authorized  to  exercise  jurisdiction  does  not  include  states  which  assumed 
Jurisdiction  subsequent  to  the  passage  of  Section  1162,  or  those  which  since 
its  enactment  have  retroceded  jurisdiction  to  the  United  States. 

More  important.  Section  685(b)  fails  to  eliminate  a  number  of  the  am- 
biguities which  have  made  the  precise  legal  implications  of  Section  1162 
almost  impossible  to  determine.  Indian  tribes  have  expended  considerable 
sums  of  time  and  money  litigating  the  question  whether  the  state  jurisdiction 
referred  to  in  Section  1162  is  exclusive  or  concurrent  with  the  jurisdiction 
•of  Indian  tribes.  See,  e.g.,  Oliphant  v.  Schile,  No.  511-73C2  (W.D.  Wash.). 
Furthermore,  the  cases  are  legion  in  which  Indian  tribes  have  been  forced 
to  resort  to  legal  action  in  an  attempt  to  determine  wJiether,  or  under  what 
circumstances,  the  state's  jurisdiction  shall  include  the  power  to  tax.  See, 
■e.g.,  Bryan  v.  Itasca  County,  No.  44947  (S.  Ct.  Minn.)  ;  Confederated  Salish 
and  Kootenai  Tribes  v.  Moe,  Civil  No.  2145  (D.C.  Mont.)  ;  United  States  v. 
Washington,  Civil  No.  3909  (E.D.  Wash.)  ;  Confederated  Tribes  of  the  Colville 
Indian  Reservation  v.  Washington,  Civil  No.  3S68   (E.D.  Wa.sh.). 

Nor  does  Section  1162  indicate  whether  states  may  assume  piecemeal 
jurisdiction  over  selected  subject  matter  or  geographical  areas  within  Indian 
country.  At  the  present  time  the  State  of  Washington,  for  example,  has  enacted 
laws  which  authoi'ize  the  imposition  of  its  jurisdiction  on  all  Indian  reserva- 
tions in  eight  selected  subject  matter  areas.  See  Rev.  Code  Wash.  §  37.12. 

Finally,  S.  1  would  delete  the  provisions  in  the  pre.'^ent  Title  18  which 
govern  the  use  of  liquor  in  Indian  country.  Specifically,  Sections  1154  through 
1156  prohibit  the  introduction,  pos.session  or  dispensation  of  liquor  in  Indian 
country,  while  Section  1161  provides  that  the  prohibitions  of  Sections  1154 
through  1156  shall  not  apply  within  the  Indian  country  when  "*  *  *  such 
act  or  transaction  is  in  conformity  both  with  the  laws  of  the  State  *  *  * 
and  with  an  ordinance  duly  adopted  by  the  tribe  *  *  ♦  ."  is  U.S.C.A.  §  1161 
(1966).  Sections  1154  through  1156  would  not  be  recodified  under  S.  1,  and, 
as  a  consequence,  an  Indian  tribe's  legal  basis  for  preventing  the  sale  of 
liquor  on   its   reservation   would   be   eliminated. 

In  conclusion,  the  provisions  in  S.  1  relating  to  federal  criminal  jurisdiction 
over  Indian  reservations  completely  belie  the  unique  status  which  historically 
has  been  accorded  Indian  tribes  by  the  Supreme  Court  and  the  Congress.  The 
present  version  of  the  proposed  Criminal  Code  should  be  amended  to  reflect 
the  firmly  established  federal  policy  that  the  United  States  always  has 
restricted  its  criminal  jurisdiction  on  Indian  reservations  in  recognition  of 
the  extensive  powers  of  self-government   which   Indian   tribes  exercise. 


Statement  by  Alan  R.  Parker  on  Behalf  of  the  Friends   Committee  on 

National  Legislation 

My  name  is  Alan  R.  Parker.  I  am  Vice  President  of  the  American  Indian 
Lawyers  Association,  an  iinincovporated  association  of  licensed  attorneys  of 
Native  American  descent  who  are  working  in  areas  directly  related  to  the 
legal  rights  of  Indian  tribes.  However,  I  file  this  statement  as  a  private  person 
speaking  on  behalf  of  the  Friends  Committee  on  National  Legislation. 

The  Friends  Committee  on  National  Legislation  is  v/idely  representatives  of 
Friends  throughout  the  United  States,  having  members  drawn  from  22  of  the 
28  Friends'  Yearly  Meetings  in  the  country,  but  it  does  not  purport  to  speak 
for  all  Friends,  who  cherish  their  rights  to  individual  opinions.  Friends  have 
had  a  long-satnding  concern  in  the  area  of  criminal  justice  and  social  equality, 
and  have  also  had  a  history  of  involvement  in  the  rights  of  Native  Americans. 
That  concern  is  currently  expressed  in  a  special  programs  which  relates  directly 
and  exclusively  wth  Native  American  legislative  issues. 

Under  existing  federal  law,  the  jurisdictional  relationships  between  federal, 
state  and  tribal  governments  regarding  prosecution  of  criminal  offenses  taking 
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place  within  the  boundaries  of  Indian  reservations  are  carefully  defined.  The 
overall  effect  of  the  law  lias  been  to  protect  the  right  of  self-government  on 
the  part  of  judicial  and  law  enforcement  authorities  within  Indian  country. 
(See  18  U.S.C.  Sections  13,  1151.  1152,  1153  and  1162.) 

The  bill,  S.  1,  amended,  will,  if  enacted,  disrupt  this  jurisdictional  scheme 
and  result  in  a  virtually  total  preemption  of  the  tribal  government's  jurisdic- 
tion within  the  boundaries  of  a  reservation.  That  is,  where  existing  jurisdictional 
law  preserves  the  exclusive  authority  of  tribal  governments  over  certain  crim- 
inal offense  and  classes  of  offenders  within  the  reservation,  S.  1  would  vastly 
expand  the  nature  and  scope  of  federal  and  state  law  at  the  expense  of  tribal 
law.  (See  proposed  U.S.C.  Sections  203,  205,  685,  1861  and  1863.)  Briefly,  Sec- 
tion 203(a)  v/ould  abolish  the  distinction  between  Indian  country  and  other 
types  of  federal  enclaves  for  purposes  of  delineating  the  reach  of  federal  law, 
Section  685(b)  expands  the  scope  of  state  jurisdiction  over  offenses  in  Indian 
country  while  Sections  1861  and  1863  would  expand  the  number  of  enclave  laws 
and  retain  provision  for  assimilation  of  state  law  within  federal  enclaves  where 
there  may  be  a  vacuum  on  federal  law.  This  is  in  contrast  to  existing  federal 
law  which  recognizes  the  special  jurisdictional  status  of  Indian  reservations 
and  provides  for  the  application  of  federal  and  state  law  only  where  the  inter- 
est of  the  tribe  in  asserting  tribal  authority  cannot  be  supported. 

This  total  disregard  for  the  rights  of  tribal  self-government  evident  in  the 
proposed  S.  1,  amended,  has  apparently  been  motivated  by  an  understand:ible 
desire  to  achieve  uniformity  in  federal  criminal  law  as  it  applies  to  federal 
enclaves  or  "areas  of  special  federal  criminal  law  as  it  applies  to  federal  en- 
claves or  "areas  of  special  federal  jurisdiction."  Analysis  of  the  commentary 
accompanying  various  drafts  of  this  legislation  reveals  that  the  authors  have 
failed  to  appreciate  the  special  status  that  Indian  reservations  have  enjoyed 
by  virtue  of  their  unique  right  of  self-government.  Simply  put,  an  Indian  re.ser- 
vation,  in  addition  to  being  an  area  of  special  jurisdiction,  encompasses  ."<t  the 
same  time  a  distinct  political  community.  Recognition  of  this  special  status  has 
long  been  an  integral  part  of  federal  Indian  policy.  (See  Worchcster  v.  Georgia, 
6  Pet.  515,  1832;  Williams  v.  Lee,  358  U.S.  217,  1959;  and  McClanahan  v.  Ari- 
zona,  441  U.S.  16^,  1973.)  By  comparison,  other  federal  enclaves  such  as 
national  parks  or  military  reservations  do  not  encompass  self-governing  juris- 
dictional entities  distinct  from  federal  and  state  governments. 

In  short,  even  the  objectives  of  achieving  a  desirable  uniformity  in  the  feiieral 
enclave  laws  ought  not  to  override  the  right  of  self-government  enjoyed  by  the 
Indian  tribes  which  predates  the  founding  of  this  Republic.  It  would  be  a  rela- 
tively simple  matter  to  retain  this  special  jurisdictional  status  without  disturb- 
ing the  overall  objectives  of  the  bill  a'^  it  aJiplies  to  all  other  federal  enclaves. 
The  appropriate  provisions  of  the  lav,-  could  simply  be  retained  in  Title  18  or 
transferred  to  Title  25  of  the  Code.  "Whichever  approach  is  chosen  surely  ought 
to  be  taken  only  after  soliciting  the  input  of  Indian  tribes  and  organizations. 
This  effort  at  reform  of  the  federal  criminal  law  could  also  address  itself  to 
the  tlieory  problems  associated  with  Public  Law  82-280  as  those  problems  are 
now  being  addressed  by  the  Senate  Subcommittee  on  Indian  Affairs.  Recently 
the  two  major  national  Indian  organizations  have  articulated  a  position  regard- 
ing what  they  feel  are  serious  shortcomings  in  Public  Law  83-280  and  certainly 
legislative  activity  on  this  point  ought  to  be  coordinated  with  the  efforts  of  the 
Senate  Judiciary  Committee. 

Statement  of  Marvin  J.  Sonosky 

I  submit  this  statement  on  behalf  of  the  Assiniboine  and  Sioux  Tribes  of  the 
Fort  Peck  Indian  Reservation,  Montana,  the  Standing  Rock  Sioux  Tribe  of 
North  Dakota  and  South  Dnkota,  and  the  Shoshone  Indian  Tribe  of  the  Wind 
River  Indian  Reservation,  Wyoming. 

I  have  reviev.'ed  the  portions  of  the  bill  affecting  Indians  (Section  203(a)  (3), 
p.  45;  Section  205(a),  p.  48;  and  Sections  681-693,  pp.  571-575).  One  cannot  be- 
certain  that  every  possible  point  is  covered,  but  I  submit  for  your  consideration 
some  of  the  questions  that  occur  to  me. 

1.  Section  205(a),  p.  -J8.  The  opening  sentence  specifies  that  "Except  as  other- 
wise expressly  provided,  the  existence  of  federal  jurisdiction  over  an  offense 
does  not,  in  itself,  preclude:  '(1)  a  state  or  local  government  from  exercising 
its  jurisdiction  to  enforce  its  laws  applicable  to  the  conduct  invohed  ;  *  *  *  ." 

The  law  is  established  that  state  law  does  not  extend  to  Indians  in  Indfaiu 
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country.  McClanaJian  v.  Arizona  State  Tax  Commission,  411  U.S.  164 ;  Williams 
V.  Lee,  358  U.S.  217;  Worcester  v.  Georgia,  6  Pet,  515.  I  find  nothing  in  S.  1 
ttiat  "otherwise  expressly  provides"  that  state  law  shall  not  extend  to  Indian 
tribes  or  Indians  in  Indian  country.  As  a  matter  of  caution  such  an  express 
provi.-ion  should  be  added  to  the  proposed  legislation.  Otherwise,  litigation  is 
invited. 

2.  Section  1863,  p.  181.  On  the  same  point  discussed  in  Item  1  above,  attention 
is  directed  to  Section  1863,  p.  181,  which  would  vest  the  state  with  jurisdiction 
over  any  per.son.  including  Indians  in  Indian  country  (Secton  203(a)  (3)),  who 
violate  state  law.  If  the  intent  is  to  preserve  the  right  of  a  reservation  Indian 
to  be  free  from  state  law,  the  section  must  be  modified. 

3.  Section  685A,  p.  573 — Application  of  Indian  liquor  la^vs.  Present  federal 
law  prohibits  the  introduction  of  intoxicants  into  Indian  country  (18  U.S.C. 
1154fa)).  Parenthetically,  I  note  that  for  this  purpose  "Indian  country"  does 
not  include  fee-patented  land  in  nonlndian  communities  or  rights-of-way 
throiigh  reservations.  (18  U.S.C.  1154(c).)  The  prohibition  can  be  lifted  if  the 
act  or  transaction  is  in  "conformity"  both  with  state  law  and  with  an  ordinance 
adopted  by  the  tribe.  (18  U.S.C.  1161.)  In  effect,  the  statute  gives  the  tribe 
local  option.  Tinted  States  v.  Mazurie,  42  L.ed.2d  706  (January  21,  1975). 

If  I  read  S.  1  correctly,  it  repeals  all  of  the  Federal  Indian  liquor  statues, 
18  U.S.C.  1154,  1156,  3113,  3488,  and  3618.  This  would  remove  the  federal  pro- 
hibition against  the  introduction  of  liquor  into  Indian  country.  If  this  is  so, 
the  tribal  right  to  control  liquor  in  Indian  country  is  concluded.  Absent  the 
federal  prohibition,  what  purpose  is  served  by  Section  685A  authorizing  a  tribe 
to  adopt  ordinances  "concerning  dispensing,  possession  and  use  of  liquor  in 
Indian  country  *  *  *  consistent"  with  .state  law. 

Further,  Section  685A  employs  the  bare  word  "liquor"  instead  of  "intoxicat- 
ing liquor",  "malt  spiritous  or  vinous  liquor  including  beer,  ale  and  wine" — 
phraseology  that  has  a  long  history  in  the  case  law.  Also,  Section  685A  intro- 
duces a  new  phrase  "consistent  with"  instead  of  "in  conformity  with"  that  has 
been  in  18  U.S.C.  1161  since  1953.  The  latter  phrase  has  been  administratively 
construed.  78  I.D.  36  (1971). 

The  Federal  Indian  liquor  laws  have  a  history  extending  back  about  150 
years.  The  subject  is  not  simple.  With  all  due  re.spect,  I  submit  the  matter 
requires  further  study  before  legislation  can  be  drafted  that  will  codify  exist- 
ing law  and  weed  out  the  non-essentials.  Section  685A  as  drafted  constitutes  a 
wholesale  change  in  the  substantive  law.  I  urge  that  such  far-reaching  changes 
not  be  undertaken  wthout  further  study  and  further  input  from  the  Indian 
tribes  on  the  precise  point. 

4.  Section  693,  p.  574.  I  should  like  to  suggest  an  additional  amendment  to 
Section  202(10)  of  the  Act  of  November  11,  1968,  25  U.S.C.  1302(10).  Section 
202(10)  is  now  interpreted  to  require  a  jury  trial,  when  requested,  in  every 
case  in  tribal  court.  Probably  over  90%  of  the  tribal  court  cases  are  very  minor 
misdemeanors,  punishable  by  30-60  days  or  less.  The  cost  of  jury  trials  is  pro- 
hibitive for  most  tribes.  Justice  is  defeated  when  one  accused  of  a  minor  offense 
requests  a  jury  trial.  The  tribes  simply  cannot  meet  the  demand.  I  suggest  that 
subsection  (10)  he  amended  to  read  as  follows: 

(10)  [No  tribe  shall]  deny  to  any  person  accused  of  an  offense  pimishable 
by  imprisonment  for  more  than  six  months,  the  right,  upon  request,  to  a  trial 
by  jury  of  not  less  than  six  persons.   [New  language  underscored.] 

The  proposed  amendment  accords  with  the  definition  of  a  petty  offense  in 
18  U.S.C.  1(3)  and  the  views  of  the  Supreme  Court.  See  Annotation,  26  L.ed.2d 
916. 


Wilkinson,  Cragun  &  Barker, 

Washington  D.C.,  April  25,  1975. 
Senator  John  L.  McClellan, 

Chairman,  Suhcommiitec  on  Criminal  Laws  and-  Procedures,  Committee  on 
the  Judiciary,  Washington,  D.C. 
r>EAR  Senator  McClellan  :  As  counsel  for  the  Araphahoe  Tribe  of  the  Wind 
Kiver  Reservation,  Wyoming,  the  Confederated  Saliyh  and  Kootenai  Tril)es  of 
the  Flathead  Reservation,  Montana,  the  Hoopa  Valley  Trilie  of  the  Hoopa 
Valley  Reservation,  California,  the  Three  Aflaliated  Tribes  of  the  Fort  Berthold 
Reservation,  North  Dakota,  the  Quinault  Tribe  of  the  Quinault  Reservation, 
Washington,  and  the  National  Congress  of  American  Indian.s,  we  submit  the 
attached  statement  on  S.  1   (a  bill  to  codify,  revise  and  reform  title  18  of  the 


242 

United  States  Code).  We  respectfully  request  that  this  statement  be  included' 
as  part  of  the  legislative  record  which  is  being  compiled  by  your  Subcommittee 
on  this  important  bill. 

We  appreciate   the  opportunity   to  present   the  views   of   the   above   named 
Indian  tribes  and  organizations  on  those  provisions  of  S.  1  which  will  have  a 
direct  impact  on  Indian  affairs  in  this  country. 
Sincerely, 

By  Jerby  C.  Straus. 
Enclosure. 

Statement  of  Jerry  C.  Straus 

Mr.  Chairman  :  My  name  is  Jerry  C.  Straus ;  I  am  a  member  of  the  law  firm 
of  Wilkinson.  Cragim  &  Barker.  I  am  submitting  this  statement  concerning  S. 
1  on  behalf  of  the  National  Congress  of  American  Indians,  the  Arapahoe  Tribe 
of  the  Wind  River  Reservation,  Wyoming,  the  Confederated  Salish  and. 
Kootenai  Tribes  of  the  Flathead  Reservation,  Montana,  the  Iloopa  Valley  Tribe 
of  the  Hoopa  Valley  Reservation.  California,  the  Quinault  Tribe  of  the  Quin- 
ault  Reservation,  Washington,  and  the  Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation,  North  Dakota. 

We  support  the  basic  aims  of  S.  1  in  recodifying  Title  1<S  of  the  United  States 
Code,  in  revising  the  Federal  Rules  of  Criminal  Procedure,  and  in  creating  a 
more  logical  system  for  the  graduation  of  federal  offenses  generally.  However, 
only  those  sections  of  S.  1  amending  Title  25  of  the  United  States  Code,  and 
those  sections  transferring  former  sections  of  Title  18  into  Title  25,  regarding 
federal  offenses  committed  on  Indian  lands,  are  of  direct  concern  to  us. 

We  strongly  feel  that  some  changes  to  conforming  amendment  section  687  of 
the  bill  (pp.  573-74)  are  warranted,  in  order  to  assure  Indian  trif)es  a  badly 
needed  remedy  against  those  who  trespass  upon  Indian  lands.  As  presently 
worded,  conforming  amendment  section  687  of  S.  1  merely  transfer  IS  U.S.C. 
§  1165  into  Title  25  of  the  Code,  with  minor  changes,  and  provides  criminal  sanc- 
tions only  for  "hunting,  trapping,  or  fishing''  upon  Indian  lands.  No  protection 
against  simple  trespass  is  afforded  by  the  transfer  effected  in  conforming 
amendment  section  687,  and  we  believe  that  enactment  of  section  687  in  its 
present  form  would  perpetuate  a  serious  oversight  presently  esisting  in  the 
Federal  Criminal  Code. 

Significant  difficulties  exist  in  the  enforcement  of  18  U.S.C.  §  1165,  as  it 
remains  necessary  to  apprehend  intruders  in  the  actual  conduct  of  the  narrowly 
defined  activities  of  hunting,  fishing,  trapping,  or  removing  game  on  Indian 
lands  in  order  to  render  the  statute  applicable.  Specifically,  the  present  wording 
of  18  U.S.C.  §  1165,  and  the  substantially  similar  language  embodied  in  con- 
forming amendment  section  687,  pose  unreasonably  difficult  problems  of  enforce- 
ment and  proof.  Convictions  for  violations  of  Indian  lands  by  non-Indians  are 
often  unobtainable  because  of  the  absence  of  federal  officials  at  the  scene  of 
the  offense  at  the  time  the  offense  is  committed,  or  because  of  the  inability  to 
prove  subsequently  the  necessary  criminal  intent  to  remove  game  from  lands 
reserved  for  Indian  use.  (With  respect  to  the  criminal  intent  burden  under  18 
U.S.C.  §  1165,  see  United  States  v.  PoUmann,  364  F.  Supp.  995  (D.  Mont.  1973).) 

The  practical  inability  to  prevent  recurring  and  minor  unauthorized  uses  of 
Indian  land  by  non-Indians  is  a  highly  emotional  issue  and  a  continuing  source 
of  considerable  dissatisfaction  among  various  tribal  councils,  and  consideration 
of  S.  1  by  this  Committee  at  this  time  offers  an  excellent  opportunity  to  correct 
the  situation  with  a  minimum  of  legislative  effort. 

To  resolve  these  continuing  problems  of  trespass  and  unauthorized  activities 
upon  Indian  land,  we  propose  that  simple  changes  be  included  in  the  present 
language  of  conforming  amendment  section  687,  creating  an  unambiguous  viola- 
tion of  federal  law  for  simple  trespass  upon  Indian  lands. 

Such  changes  in  language  would  eliminate  the  unmanageable  burdens  of 
proof  inherent  in  the  present  statute,  while  doing  no  violence  to  the  present 
regulation  of  hunting,  fishing,  and  trapping  on  Indian  lands,  and  would  go  a 
long  way  toward  the  ultimate  elimination  of  a  particularly  bothersome  situ- 
ation for  residents  of  our  Nation's  Intlian  reservations. 

To  resolve  these  continuing  problems  of  trespass  and  unauthorized  activities 
upon  Indian  lands,  we  request  that  the  following  or  similar  language  be  sub- 
stituted for  confoj-ming  amendment  section  687  of  S.l : 

"Sec.  687  Trespass  I'pon  Indian  Land — 

"(1)  Whoever,  v/ithout  lawful  authority  or  permission  from  authorized  fed- 
eral officials  or  from  the  tribal  or  individual  Indian  ov/ner  knowingly  goes  upon 
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any  land  that  belongs  to  any  Tndian  or  Indian  tribe,  band  or  group  and  either 
is  held  by  the  United  States  in  trust  or  is  subject  to  a  restriction  against  alie- 
nation imposed  by  the  United  States,  for  any  purpose,  including  hunting,  trap- 
ping, or  fishing  thereon,  or  for  the  removal  of  game,  peltries,  or  fish  therefrom, 
shall  be  guilty  of  a  Class  B  misdemeanor ;  and  all  game,  fish  and  peltries  in  his 
possession  shall  be  forfeited. 

"(2)  This  section  shall  create  a  federal  offense  for  the  act  of  unauthorized 
simple  trespass  upon  Indian  lands." 

We  would  also  like  to  comment  upon  section  203(a)  (3)  (pp.  45-45)  of  the 
pending  bill  which,  in  effect,  proposes  a  wholesale  extension  of  federal  juris- 
diction over  offenses  committed  in  Indian  country.  In  our  earlier  statements 
and  comments  submitted  to  this  subcommittee  during  the  93d  Congress,  we 
objected  to  this  provision  as  it  was  then  embodied  in  S.  1400,  and  we  were 
greatly  disappointed  to  find  that  it  was  included  in  the  revised  committee  print 
of  October  15,  1974.  Needless  to  say,  we  continue  in  our  opposition  to  this  pro- 
vision. We  fear  that  this  section  will  extend  jurisdiction  by  implication  over 
those  offenses  committed  on  Indian  lands  which  are  particularly  local  in  char- 
acter and  are  presently  handled  in  tribal  courts.  The  provision  in  section 
205(a)(2),  which  states  that  federal  jurisdiction  does  not  preempt  an  Indian 
tribe's  exercise  of  jurisdiction  in  Indian  country  to  enforce  its  laws  applicable 
to  the  conduct  involved,  is  not  sufficient,  in  our  opinion,  to  prevent  the  certain 
and  substantial  derogation  of  the  successful  operation  of  local  self-government 
in  our  Indian  communities. 

Moreover,  the  implementation  of  the  proposed  extension  of  federal  criminal 
jurisdiction  would  aggravate  the  present  inability  of  federal  prosecutors  to 
enforce  effectively  the  laws  regarding  offenses  by  non-Indians  on  Indian  lands. 
We  continue  to  doubt  the  adequacy  of  present  federal  resources  to  assume 
successfully  any  additional  criminal  enforcement  responsibilities  on  Indian 
lands.  More  importantly,  however,  the  effective  denial  of  the  exercise  of  inher- 
ent tribal  jurisdiction  over  such  matters  constitutes  a  violation  of  recognized 
tribal  sovereignty,  and  an  interference  with  the  exercise  of  tribal  self-govern- 
ment. These  important  attributes  of  tribal  existence  are  jealously  guarded  by 
Indian  tribes  throughout  our  country,  and  have  found  strong  support  in  past 
and  present  opinions  of  the  United  States  Supreme  Court.  See  United  States  v. 
Masurie,  43  U.S.L.W.  4174  (U.S..  .lunuary  21,  1975:  McClanahan  v.  State  Tax 
Gomm'n,  411  U.S.  164  (1973)  ;  Willatns  v.  Lee,  358  U.S.  217  (1959)  ;  Worcester 
V.  Georgia,  31  U.S.  515  (1832).  We  strongly  urge  your  Committee  to  take  full 
account  of  the  important  principle  of  Indian  tribal  sovereignty  before  final 
enactment  of  this  legislation. 

Hanson,  O'Brien,  Birney,  Stickle  and  Butler, 

Washington,  B.C.,  January  IJf,  1915. 
Paul  C.  Summitt,  Esquire, 

Chief  Counsel,  Committee  on  the  Judiciary,  Suhcominittee  on  Criminal  Laics 
and  Procedures,  Washington,  B.C. 
Dear  Mr.  Summitt  :  In  furtherance  of  your  recent  communication  to  me 
under  date  of  December  19  and  your  discussions  with  Mr.  Fenrich,  my  asso- 
ciate. I  am  pleased  to  be  able  to  include  here  five  pages  of  suggested  language 
which  we  believe  should  be  considered  as  and  when  S.  1  is  taken  up  by  the 
Subcommittee  in  detail.  I  recognize  fully  your  time  strictures  and  the  fact  that 
it  is  your  hope  that  S.  1  will  be  introduced  today.  I  am  sure,  however,  that  we 
both  recognize  that  the  likelihood  of  it  being  passed  in  the  form  it  is  introduced 
toda.v  is  not  in  the  spectrum  of  normal  legislative  procedure. 

I  would  also  suggest  that  if  there  are  to  be  any  further  hearings  concerning 
this  subject  in  the  Senate  that  ANPA  would  like  to  have  the  opportunity  to 
appear. 

I  would  also  suggest  that  there  is  considerable  doubt  in  the  minds  of  many 
as  to  whether  or  not  there  is  a  substantial  requirement  for  legi.slation  in  this 
field.  If,  however,  the  Subcommittee,  the  full  committee,  and  the  Senate  pro- 
ceed, we  would  respectfully  ask  that  further  consideration  be  given  to  the  sug- 
gestions we  enclose  herewith. 

I  look  forward  to  hearing  from  you  concerning  these  matters. 
Sincerely  yours, 

Arthur  b.  Hanson, 
General  Counsel,  American  Neivspaper  Pullishers  Association. 
Enclosure. 
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ANPA  Recommended  Changes  to  S.  1 

1.  §  1128(g) — "natiotiol  defense  information" 

a.  Objection:  Scope  of  the  term  is  too  broad,  particularly  1128(g)(7)  and 
112S(g)  (10)  which  encompass  a  potentially  unlimited  range  of  information 
which  could  be  concealed  from  the  public  without  national  security  justifica- 
tion. Additionally,  information  in  the  public  domain,  from  whatever  source, 
should  not  be  included. 

b.  Reconmiendation  :  Insert  the  word  "military"  as  the  first  word  in  §  1128(g) 
(6)  and  (7)  and  insert  the  word  "military"  between  "the"  and  "security"  in 
§  112S(g)  (10).  Delete  "pursuant  to  authority  of  Congress  or  by  lawful  act  of  a 
public  servant '  from  the  introductory  language. 

2.  §  121.  Espionage. 

a.  Objection :  Failure  to  differentiate  between  specific  intent  to  injure  the 
United  States  or  aid  foreign  power  and  intent  to  aid  the  United  States  by 
release  of  information  to  the  public  which  might  have  short  term  prejudicial 
effects  but  long  term  benefits,  i.e..  Pentagon  Papers. 

b.  Recommendation:  Two  categories  of  offenses.  (1)  Change  present  §  1121  to 
read:  "A  person  is  guilty  of  an  offense  if,  intenclinf/  that  national  defense  infor- 
mation icill  be  used  to  the  prejudice  of  the  safety  of  interest  of  the  United 
States  *  *  *"  ^2)  Create  a  new  offense,  with  a  substantially  reduced  penalty, 
structured  the  same  as  §  1121(a)  with  the  addition  of  the  following: 

"()))  AflBrmative  Defenses:  It  is  an  affirmative  defense  to  a  prosecution  under 
this  section  that : 

(1)  The  information  was  obtained,  collected  or  communicated  with  the  intent 
to  inform  the  United  States  public  for  the  ultimate  benefit  of  the  public :  and 

(2)  The  communication  of  such  informaton  can  or  could  reasonably  be 
expected  to  result  in  ultimate  benefits  to  the  United  States  which  would  out- 
weigh any  prejudice  to  the  safety  or  interest  of  the  United  States  resulting 
from  the  communication  of  such  information  to  a  foreign  power." 

3.  §  1122.  Disclosing  National  Defense  Information. 

a.  Objection :   Same  as  §  1121. 

b.  Recommendation :  Same  as    §  1121. 

4.  §  1123.  MisliandVmg   National   Defense   Information. 

b.  Recommendation:  Change  §  1123(a)   (1)  and  (2)  to  read :  "being  in  author- 
ized (unauthorized)  pos.session  or  control  of  national  defense  information  and 
knowing  that  such  information  may  be  used  to  the  prejudice  of  the  safety  or 
interest  of  the  United  States,  he :" 
I]stablish  the  affirmative  defense  recommended  for  §§  1121,  22. 

5.  §  1124.  Disclosing  Classified  Information. 

a.  Objection :  No  requirement  that  the  information  relate  ot  the  national 
defense  and  no  element  of  intent  to  injure  the  United  States  or  aid  a  foreign 
power.  Additionally,  a  person  should  have  a  judicial  remedy  to  declassify  infor- 
mation without  being  subject  to  possible  conviction. 

b.  Recommendation  Add  to  §  1124(d). 

"^3)  the  information  was  communicated  with  the  intent  to  inform  the  United 
States  public  for  the  ultimate  benefit  of  the  public  and  the  communication  of 
such  information  could  reasonably  be  expected  to  result  in  ultimate  benefits  to 
the  United  States  which  would  outweigh  any  prejudice  to  the  safety  or  interest 
of  the  United  States  resulting  from  the  communication  of  such  information  to 
a  foreign  power." 

Insert  language  authorizing  federal  district  courts  to  render  declaratory 
judgments,  subsequent  to  the  exhaustion  of  administrative  remedies,  regarding 
the  lawful  classification  of  the  information. 

THEFT  AND  RELATED  OFFENSES 

G.  §  111 — "propcrtir  and  "property  of  another" 

a.  Objection :  Definitions  should  explicitly  exclude  the  intellectual  informa- 
ton contained  in  tangible  property  (i.e.,  documents).  Copying  tangible  property 
or  verbally  communicating  the  information  contained  in  tangible  property 
should  not  constitute  a  theft. 

b.  Recommendation :  Add  to  definition  of  "property"  and  "property  of 
another." 

"*  *  *  ijut  floes  not  include  the  information  contained  in  tangible  personal 
property  as  opposed  to  the  property  itself." 
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7.  §  1731.  Then- 

a.  Objection :  Should  not  apply  to  a  case  where  someone  copies  a  tangible 
object  (i.e.,  document)  or  views  the  object  and  then  records  or  transmits  the 
information  contained  in  the  object  without  taking  the  object  to  the  depriva- 
tion of  the  owner. 

b.  Recommendation :  The  recommended  changes  in  the  definition  of  "prop- 
erty" M'^oiild  solve  this  objection. 

8.  §  1732.  TrafflcMng  in  Stolen  Property.  §  1733.  Receiving  Stolen  Property. 

a.  Objection :  To  the  extent  that  the  definition  of  "property"  applies  to  the 
information  contained  in  tangible  objects,  the  press  could  be  prosecuted  under 
§  1732  and  §  1733  for  receiving  and  pul)lishing  copies  of  government  documents 
or  verbal  leaks  from  government  employees.  Additionally,  the  elements  of  intent 
and  knovi'ledge  contained  in  the  present  statute  18  U.S.C.  §  641  have  been 
eliminated. 

b.  Ilecommendation :  Proper  definition  of  "property"  will  solve  first  objection. 
Change  §  1732(a)  to  read: 

"(a)   Offense:  a  person  is  guilty  of  an  offense  if  the  traffic  in  property  of 
another  knowing  that  such  property  has  been  stolen." 
Change  §  1733(a)  to  read  : 

"(a)  Offense:  a  person  is  guilty  of  nn  offense  if  he  buys,  receives,  possesses, 
or  obtains  control  of  properly  of  another  with  the  intent  to  convert  it  to  his 
use  or  gain,  icnowing  it  to  have  been  stolen." 

9.  §  13.58.  Retaliating  Against  a  Public  Servant. 

a.  Objection :  No  requirement  of  intent  to  injure.  This  offense  would  restrict 
freedom  of  press  from  publishing  editorials  which  criticize  public  ofljcials  for 
their  actions. 

b.  Recommendation  :  Change  introductory  phrase  to  read  : 

"  (a)  Offense :  a  person  is  guilty  of  an  offense  if  he  intentionally  : 

10.  §  1-523.  Intercepting  Correspondence. 

b.  Recommendation:  Add  to  sub.section  (a)  (2) — "provided  that,  nothing  .shall 
prohibit  a  news  media  organization  from  receiving  or  publishing  private  cor- 
respondence which  has  not  been  intercepted  by  or  opened  by  such  organization." 


University  of  Wisconsin-Madison, 

Law  School, 
Madison,  Wis.,  January  29,  1915. 
Hon.  Roman  L.  Hruska, 
U.S.  Senator, 
WasMngton,  D.C. 

Dear  /Senator  :  This  is  a  reply  to  your  letter  of  January  20  in  which  you  ask 
for  my  reactions  to  the  incorporation  of  the  criminal  rules  in  S.  1.  We  did  meet 
with  members  of  the  Senate  Judiciary  Committee  and  representatives  of  the 
Department  of  Justice.  It  is  the  opinion  of  Judge  Lumbard,  Wayne  LaFave, 
and  myself  that  it  is  appropriate  to  incorporate  the  Rules  of  Criminal  Pro- 
cedure in  S.  1,  and  it  is  also  our  opinion  that  S.  1  well  formulates  these  rules. 
Indeed,  I  think  your  staff  is  to  be  commended  for  the  way  in  which  they  have 
accomplished  the  task.  They  have  not  only  accurately  incorporated  the  rules, 
but  have  in  a  number  of  instances  substantially  improved  the  clarity  of  the 
rules. 

As  you  know,  the  rules  in  S.  1  are  in  the  form  approved  by  the  Supreme  Court 
and  transmitted  to  the  Congress.  These  are  now  pending  in  Congressman 
Huugate's  House  Judiciary  Subcommittee.  The  present  effective  date  is  August 
1,  1975.  Should  the  Congress  make  changes  in  the  rules  approved  by  the  Supreme 
Court,  it  v.'ill,  of  course,  be  necessary  to  make  corresponding  changes  in  S.  1. 
Best  regards, 

Frank  J.  Remington,  Professor  of  Laic. 

January  20,  1975. 
Prof.  Frank  J.  Remington, 
University  of  Wisconsin  Law  School, 
Madison,  Wis. 

Dear  Professor  Remington  :  As  Reporter  of  the  Advisory  Committee  on 
Criminal  Rules  of  the  Judicial  Conference,  you  are  aware  that  last  year  Con- 
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gress  delayed  the  effective  date  of  the  proposed  amendments  to  the  Federal 
Rules  of  Criminal  Procedure  in  order  to  allow  sufficient  time  for  study  by  the 
Congress.  The  amendments  will  take  effect  on  August  1  unless  Congress  acts 
otherwise. 

Because  the  Federal  Rules  of  Criminal  Procedure  are  codified  in  title  IS, 
S.  1,  the  Criminal  Justice  Reform  Act  of  1975,  introduced  on  January  15,  incor- 
porates these  Rules  as  part  of  the  revision  of  title  18.  The  thrust  of  the  pro- 
posed amendments  to  the  Rules  is  also  embodied  in  the  bill  because  these 
amendments,  or  variants  thereof,  will  take  effect  before  the  provisions  of  S.  1 
become  effective.  (The  effective  date  of  S.  1  is  delayed  for  one  year  following 
enactment.) 

Douglas  Marvin  of  the  Senate  Judiciary  Committee  has  informed  me  that 
he.  along  with  Paul  Summitt,  Chief  Counsel  of  the  Senate  Subcommittee  on 
Criminal  Laws  and  Ronald  Gainer  of  the  Department  of  Justice,  met  with  you. 
Judge  Lumbard  and  Professor  Lafave  on  the  incorporation  of  the  Federal 
Rules  of  Criminal  Procedure.  It  is  my  understanding  that,  as  members  of  the 
Advisory  Committee  on  Criminal  Rules  of  the  Judiciary  Conference,  you  were 
of  the  opinion  that  incorporation  of  the  Rules  of  Criminal  Procedure  in  S.  1 
was  appropriate  and  that  S.  1  well  formulates  these  rules. 

Because  the  scratch  of  the  pen  is  often  of  more  worth  than  a  verbal  recital, 
I  Tvould  appreciate  it  if  you  could  take  the  time  to  respond  on  the  accuracy  of 
my  understanding. 

With  kind  regards, 
Sincerely, 

Roman  L.  Hruska, 
U.S.  Senator,  Nebraska. 

May  14,  1075. 
Hon.  John  L.  McClellan, 

U.S.  Senate, 
WasJiington,  D.C. 

Dear  Senator  ^McClellan  :  The  following  are  the  views  of  the  Deportment 
of  Jiistice  concerning  the  amendment  of  one  aspect  of  the  present  Juvenile 
Delinquency  Act. 

The  present  "Juvenile  .Justice  and  Delinquency  Prevention  Act  of  1974" 
(Public  Law  No.  93-415,  September  7,  1974)  contains  a  provsion  which  could 
cause  an  undue  burden  on  federal  prosecutors  and  the  judiciary  under  certain 
circumstances.  This  cause  for  concern  stems  from  the  possible  application  of 
the  certification  provision  found  in  Section  5032  of  Title  18  U.S.C.  to  juvenile 
delinquents  charged  with  petty  offenses,  the  penalty  for  which  does  not  exceed 
6  months  imprisonment,  a  $500  fine  or  both.  The  great  majority  of  petty  offenses 
committed  by  juveniles  occur  in  our  nation's  parks,  forests  and  military  en- 
claves and  consist  primarily  of  minor  traffic  violations  or  disorderly  acts  which 
are  ordinarily  disposed  of  through  collateral  forfeiture. 

Under  the  present  act,  a  certification  procedure  has  been  established  whereby 
the  United  States,  before  it  can  assume  jurisdiction  in  a  juvenile  case,  must 
first  conduct  an  investigation  after  which  it  must  be  able  to  certify  to  the 
United  States  district  court  that  the  juvenile  court  or  other  appropriate  court 
of  a  State  (1)  does  not  have  or  refuses  to  assume  jurisdiction  over  the  juvenile 
offender  or,  (2)  does  not  have  available  programs  and  services  adequate  for 
the  needs  of  juveniles.  It  is  readily  apparent  that  if  the  requirement  for  such 
a  procedure  is  applied  to  the  handling  of  juvenile  petty  offenders  on  our  various 
federal  enclaves  the  effect  would  be  quite  burdensome  and  law  enforcement  on 
federal  reservations  would  be  seriously  impaired. 

Therefore  it  is  recommended  that  the  1974  Juvenile  Act  be  amended  in  the 
new  criminal  code  so  that  the  necessity  for  such  a  procedure  will  not  be 
required  in  the  handling  of  juveniles  who  have  committed  petty  offenses  on 
federal  enclaves.  We  wtrongly  urge  that  the  amendment  also  provide  for  the 
handling  of  such  offenders  ))y  the  United  States  Magistrates. 
Sincerely, 

John  C.  Keeney, 
Acting  Assistant  Attorney  General. 


247 

[From  South  Dakota  Law  Review,  Vol.  20,  Winter  1975] 

The  I^-DIAN  Civil  Rights  Act  of  1968  and  the  Pursuit  of  Responsible  Tribal 

Self-Government 

(by  Joseph  de  Raismes*) 

TJiis  article,  along  icith  its  companion  in  this  issue,  examines  the  Indian 
Civil  Rights  Act  of  1968.  The  author  urges  that  the  Act  he  interpreted  broadly 
thereby  granting  free  access  to  the  federal  courts  to  insure  protection  of  Indian 
civil  rights. 

introduction 

According  to  Gerald  Wilkinson,  Executive  Director  of  the  National  Indian 
Youth  Council,  it  is  axiomatic  that  "every  Indian  is  opposed  to  the  Indian 
Civil  Rights  Act  .  .  .  until  he  has  been  screwed  by  his  tribal  council."  ^  Indeed, 
it  has  become  an  article  of  faith  among  advocates  of  Indian  self-determination 
that  the  guarantees  provided  by  the  Indian  Civil  Rights  Act  of  1968,  title  25 
United  States  Code  sections  1301-1303,  strike  at  the  heart  of  tribal  sovereignty 
and  threaten  the  basis  of  tribal  self-government  by  allowing  review  of  tribal 
action  in  tlie  federal  courts  according  to  criteria  borrowed  from  the  Bill  of 
Rights  and  couched  in  the  familiar  language  of  American  constitutional  juris- 
prudence." 

Law:  The  Right  to  Civil  Counsel  and  the  1968  Indian  Bill  of  Rights,  ?.  Colum.  Survey 
Human  Rights  L.  49  (1970)  [hereinafter  cited  as  Colum.  Survey  Human  Rights  L. 
Note]  ;  Note,  The  Indian  Bill  of  Rights  and  the  Constitutional  Status  of  Trihal  Govern- 
ments, 82  Harv.  L.  Rev.  1343  (1969)  [hereinafter  cited  as  Harv.  L.  Rev.  Note]  ;  Note. 
Equitable  and  Declaratory  Relief  Under  the  Indian  Civil  Rights  Act,  48  N.D.L.  Rev. 
(1972)  ;  Note,  Indians — Criminal  Procedure:  Habeas  Corpus  as  an  Enforcement  Proce- 
dure Under  the  Indian  Civil  Rights  Act  of  1968,  46  Wash.  L.  Rev.  541    (1971). 

The  Indian  Civil  Rights  Act  has  been  decried  as  an  imposition  of  Anglo-Saxon 
values  on  a  conquered  people  without  their  consent,  and  some  commentators 
have  implied  that  Congress  did  not  adequately  consult  with  Indian  people  and 
their  tribes  prior  to  the  enactment  of  the  legislation.''  Since  Senator  Ervin's 
Subcommttee  on  Constitutional  Rights  held  extensive  hearings  over  a  period 
of  seven  years.  Congress  cannot  be  faulted  for  a  lack  of  effort  in  consulting 
Indian  people.  An  extensive  legishitive  history  v.-as  in  fact  compiled.*  However, 
it  is  safe  to  state  that  Congress  did  not  sufficiently  consider  the  actual  effect 
of  the  provisions  of  the  Indian  Civil  Rights  Act  on  tribal  self-government  or 
the  customs  and  values  of  the  different  Indian  nations.  The  Act  left  many  im- 
portant questions  unanswered,  particularly  the  deference,  if  any,  to  be  paid 
to  tribal  cultures  and  governmental  structures  and  the  remedies  to  be  afforded 
for  violations  of  the  Indian  Civil  Rights  Act.  As  a  result  of  these  deficiencies, 
and  as  a  consequence  of  growing  as.'^ertions  of  the  transcendent  importance  of 
tribal  sovereignty  with  the  demise  of  the  "termination"  policy  of  the  1950"s,"  the 


*A.B.,  Yale,  1967:  .T.D..  Harvard,  1970.  Member  of  the  Bar  of  Colorado.  Counsel  for 
the  Mountain  States  Refrion  of  the  American  Civil  Liberties  Union  and  Staff  Counsel 
to  the  A.C.L.U.  Indian  Rights  Committee.  The  opinions  expressed  in  this  article  are 
attributable  only  to  the  author  and  not  to  the  A.C.L.U.  or  the  A.C.L.U.  Indian  Rifihts 
Committee. 

1  Statement  of  Gerald  Wilkinson,  quoting  Chairman  of  the  Mescalero  Apache  Tribe, 
Minutes  of  the  A.C.L.U.   Indian  Rights  Coram.   Meetinj;  21    (Aug.   9.   19.   1974). 

"See,  e.g..  American  Indian  Trial  Lawyers  Association,  The  Indian  Civil  Rights 
Act,  Five  Years  Later  (1974)  [hereinafter  cited  as  The  Indian  Civil  Rights  Acts. 
Pivii  Years  Later]  ;  Bean,  The  Limits  of  Indian  Tribal  Sovereignty :  The  Cornucopia 
of  Inherent  Poivers,  49  N.D.L.  Rev.  303  (1973)  ;  Reibllch.  Indian  Rights  Under  the 
Civil  Riohts  Act  of  1968,  10  Ariz.  L.  Rev.  617  (1969)  ;  Warren,  An  Analysis  of  the  In- 
dian Bill  of  Rights,  33  Mont.  L.  Rev.  255   (1972)  ;  Note,  Federal  Law  and  Indian  Tribal 

"  n.g..  The  Indian  Civil  Rights  Act,  Five  Years  Later,  supra  note  2,  at  49.  76. 

^  See  Burnett,  An  Historical  Analysis  of  the  1968  "Indian  Civil  Rights"  Act,  9  Harv. 
J.  Legis.  5.i7  (1972)   [hereinafter  cited  as  Burnett]. 

^  The  termination  policv  was  expressed  by  Congress  in  the  preanible  to  a  joint  reso- 
lution: ri]t  is  the  pollcv'of  Congress,  as  rapidly  as  possible  to  make  the  Indians  within 
the  territorial  limits  of 'the  United  States  subject  to  the  same  laws  and  entitled  to  the 
same  privileges  and  resDonsibilities  as  are  applicable  to  other  citizens  of  the  U.S.,  and 
to  grant  them  all  the  rights  and  prerogatives  pertaining  to  American  Citizenship.  H.R. 
Con.  Res.  108,  8.3d  Cong.,  1st  Sess.  (1953).  ,   ,     ,  ,   ^, 

The  Dolicv  was  implemented  by  terminating  certain  tribes  through  special  legislation 
nrd  t;v "allowing  states  to  assume  criminal  and  civil  .inrisdictlon  over  reservntons  within 
their  boundaries.  See  F.  Cohen,  Federal  Indian  Law  262  (1971).  The  Indian  Civil 
Rights  Act  of  1968  was  passed  as  a  compromise,  to  accomplish  the  protection  of  indi- 
vidual rights  championed  bv  the  termination  policy  while  reasserting  the  sovereienty 
of  the  Indian  tribes  and  repudiating  the  specific  instruments  of  the  termination   policy. 
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Indian  Civil  Rights  Act  has  been  the  subject  of  extensive  controversv  and 
varying  judicial  construction. 

In  the  view  of  this  author  a  government  which  fails  to  establish  and  main- 
tain its  legitimacy  vpill  ultimately  forfeit  its  viability.  Unfortunatelv,  tribal 
justice  systems  have  often  failed  to  provide  equal  justice.  Accordingly/ 1  vrould 
submit  that  the  rule  of  law  and  some  impartial  review  of  tribal  actions  are 
critical  to  the  continued  defense  of  the  sovereignty  of  American  Indian  tribes 
The  Indian  Civil  Rights  Act,  in  establishing  criteria  of  legality,  and  review 
of  tribal  action  by  a  federal  tribunal,  can  go  far  toward  legitimating  trilial 
government  in  the  eyes  of  both  Indian  people  and  their  white  neighbors  Re- 
vision of  the  Indian  Civil  Rights  Act  may  be  in  order,  but  the  fundamental 
rights  of  Indian  people  can  no  longer  be  ignored. 

The  ultimate  battle  is  for  jurisdiction  over  non-Indians  in  Indian  country, 
for  true  sovereignty  over  the  tribal  land  base  and  control  over  federal  pro- 
grams. In  my  view,  the  Indian  Civil  Rights  Act,  despite  its  flaws,  is  an  im- 
portant aid  in  securing  those  goals,  as  well  as  the  ultimate  goal  of  responsible 
and  effective  tribal  self-government. 

After  a  sketch  of  Indian  civil  rights  prior  to  the  passage  of  the  Indian  Tivil 
Rights  Act  of  1968,  this  article  will  consider  the  background  of  tribal  govern- 
ment, the  abuses  which  Indian  civil  rights  must  bo  viewed.  In  particular,  I  will 
attempt  to  sketch  what  I  see  as  the  contours  of  the  obligation  which  lies  before 
the  federal  courts  and  the  advocates  of  tribal  self-government.  That  obligation 
is  to  define  a  "flexible"  means  of  interpretation  which  will  allow  for  the  con- 
tinued defense  of  tribal  sovereignty  or  tribal  cultural  autonomv,  while  per- 
mitting the  vigorous  advocacy  and  defense  of  the  fundamental  human  right  ^  of 
Indian  people. What  is  needed  is  a  standard,  and  I  propose  that  the  standard 
enunciated  by  the  Supreme  Court  in  the  case  of  Wiconsin  v.  Yoder,"  under  the 
free-exercise  clause  of  the  first  amendment,  be  applied  to  protect  "central 
cultural  values"'  from  an  overzealous  enforcement  of  the  Indian  Civil  Rights 
Act.  The  case  law  development  since  1968  will  be  discussed  against  that  back- 
drop, concentrating  on  election,  membership,  jurisdictional  and  remedial  prob- 
lems. Finally,  I  will  discuss  some  of  the  problems  which  I  see  in  the  Act.  and 
I  will  propose  revisions  of  the  statute  to  enhance  responsible  tribal  self-  govern- 
ment. 

INDIAN   CIVIL  EIGHTS  PEIOR  TO   THE  INDIAN   CIVIL  EIGHTS  ACT  OF   1968 

In  the  landmark  case  of  Worcester  v.  Georgia,''  Mr.  Chief  Justice  IMarshall, 
m  rejecting  state  jurisdiction  over  a  crime  allegedly  committed  by  a  white 
missionary  on  the  Cherokee  reservation,  laid  down  the  enduring  dictum  that 
Indian  tribes  are  to  be  "considered  as  distinct,  independent  political  communi- 
tes  .  .  ."  ^  retaining  powers  of  self-government,  subject  onlv  to  supervening 
federal  authority.'  Since  Worcester,  the  federal  courts  have  in  fact  been  the 
primary  protectors  of  tribal  sovereignty.  As  stated  in  a  recent  note : 

"The  right  of  tribal  self-government  is  probably  the  most  basic  concept  in  all 
of  Indian  law.  .  .  .  Indeed,  the  courts  have  played  such  a  large  role  in  asserting 
and  reafoi-ming  this  principle  that,  although  the  right  is  an  inherent  part  of 
original  sovereignty,  the  doctrine  itself  may  be  said  to  be  judicial." 

The  doctrine  of  tribal  sovereignty  enunciated  in  Worcester  was  reaffirmed  in 
the  case  of  Ex  Parte  Crow  Dog.^^  The  Supreme  Court  in  Cro^v  Dog  held  that 
the  alleged  murder  of  one  Sioux  by  another  on  the  reservation  was  not  within 
the  criminal  jurisdiction  of  any  court  of  the  United  States,  state  or  federal,  and 
that  only  the  tribe  could  punish  the  offense.  The  furor  caused  by  the  tribe's 
refusal  to  prosecute  the  accused  led  in  turn  to  the  passage  of  the  Major  Crimes 
Act  of  1885,^^  which  gave  the  federal  courts  original  jurisdiction  over  cases  in- 
volving the  crimes  of  murder,  manslaughter,  rape,  assault  with  intent  to  kill, 
arson,  burglary  and  larceny  v/hen  committed  in  "Indian  Country"  by  one  Indi- 

M06  U.S.  205   (1972). 

■^31  U.S.  (6  Pet.)  515  (1832). 

«   Id.  at  559. 

» Id.  at  561. 

^" 'Note.  Trihnl  Self-Government  and  the  Indian  Reorganization  Act  of  193i,  70  Mich. 
L.  Rev.  955  (1972). 

"109  U.S.  556  (1883). 
^oAof^L^l  March  3,  1885,  ch.  841,  §  9,  23  Stat.  385,  as  amended,  18  U.S.C.   §§  1153, 
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an  against  another.  To  this  list,  robbery,  incest  and  assault  with  a  deadly  weap- 
on were  later  added.^^ 

In  upholding  the  constitutionality  of  the  Major  Crimes  Act  in  United  States 
V.  Kayarna,^*  the  Supreme  Court  once  again  reaffirmed  the  principle  that  unless 
Congress  dictates  otherwise,  Indian  tribes  may  legislate  and  administer  their 
own  criminal  and  civil  laws  without  outside  interference.  The  Court  again 
recrgnized  the  Indians'  "semi-independent  position  .  .  .  not  as  possessed  of  the 
full  attributes  of  sovereignty,  but  as  separate  people,  with  the  power  of  regu- 
lating their  internal  and  social  relations.  .  .  ."  ^ 

The  federal  preemption  of  tribal  criminal  jurisdicton  over  major  crimes  was 
paralleled  by  the  end  of  treaty  making  between  the  federal  government  and  the 
tribes  in  1871,^°  and  the  devastating  General  Allotment  (Dawes)  Act  of  1SS7," 
which  parcelled  out  Indian  lands,  destroying  the  tribal  land  base.  The  latter 
had  the  immediate  effect  of  reducing  tribal  control  of  internal  affairs  almost  to 
a  nullity.  The  assimilationist  cast  of  federal  Indian  legislation  endured  until 
the  Indian  Reorganization  (Wheeler-Howard)  Act  of  1934,'*  which  ended  the 
allotment  policy  and  had  as  one  of  its  additional  purposes  the  reorganization 
of  tribal  government.  According  to  Senator  Wheeler  the  Act  sought  "to  stabilize 
the  tribal  organization  of  Indian  tribes  by  vesting  such  organizations  with 
real,  though  limited  authority,  and  by  prescribing  conditions  which  must  be 
met  by  .such  tribal  organizations.^" 

Yet  even  during  the  darkest  hours  of  Congress'  assimilationist  policy,  the 
federal  coiirts  remained  faithful  to  the  doctrine  of  tribal  sovereignty  enuncia- 
ted in  Worcester  and  refused  to  allow  incursions  into  tribal  sovereignty  with- 
out an  explicit  declaration  by  Congress  of  federal  polcy.  This  deference  was 
particularly  marked  in  the  area  of  Indian  civil  rights,  that  is,  the  rights  of 
individual  Indians  against  their  tribal  governments.  From  the  landmark  case 
of  Talton  v.  Mayes,'"'  the  federal  courts  consistently  refused  to  extend  the  pro- 
tections of  the  Bill  of  Rights  to  the  relationship  between  individual  Indian 
people  and  their  tribes.  To  be  sure,  the  federal  preemption  of  criminal  juris- 
diction over  the  major  crimes  had  made  the  Constitution  applicable  to  the 
most  .serious  cases  involving  the  application  of  governmental  authority  to  indi- 
vidunl  Indian  people,  albeit  at  the  co.st  of  heavy  federal  involvement  in  the 
tribal  legal  systems.  However,  the  federal  courts  continued  to  defend  the  ex- 
clusive tribal  civil  and  misdemeanor  jurisdicton.  Congress  did  make  the  standing 
of  Indian  peole  to  claim  the  protection  of  constitutional  guarantees  clear  in  the 
Indian  Citizenship  Act  of  1924,"  but  the  Act  has  been  of  little  significance.'^ 

The  Talton  holding,  whch  concerned  a  tribal  five-man  grand  jury  asserted  to 
be  imconstitutional  under  the  sixth  amendment,  precluded  the  assertion  of  any 
remedial  right  conferred  by  the  Constitution  against  a  tribal  government,  ab- 
sent specific  fedei-al  legislation.  As  has  been  noted: 

"Left  open  by  the  holding,  and  never  decided  by  the  Supreme  Court,  was 
whether  a  tribal  government,  again  absent  any  federal  action,  may  deny  its 
members  a  fundamental  right — an  inviolal)le  and  personal  liberty — under  the 
Constitution.  .  .  .  The  lower  federal  courts,  through,  in  a  series  of  decisions 
withholding  basic  Bill  of  Rights  protections,  eventually  filled  that  gap.'' 

The    so-called   constitutional   immunity    doctrine    which    tribal   governments 


"Act  of  March  4,  1900.  ch.  321,  §§  32S-.'50,  Zn  Stat.  11,51;  Act  of  March  3,  1911,  ch. 
2.S1.  §  206,  36  Stat.  1167;  Act  of  June  28,  19.32.  ch.  284.  47  Stat.  337,  18  U.S.C.  §§ 
1153,  3242  (1970).  The  crimes  of  carnal  knowledge  of  a  female  under  sixteen  and 
assault  with  intent  to  rape  were  added  in  1966.  Act  of  Nov.  2,  1966,  Pub.  L.  No.  89-707, 
80  Stat.  1101,  IS  U.S.C.  §§  1153.  3242  (1970).  In  1968,  assault  resulting  In  serious 
bodilv  iniuv.v  was  added.  Act  of  April  11.  1968,  Pub.  L.  No.  284.  §  501,  82  Stat.  80. 
IS  U.S.C.  §  1153  (1970).  These  crimes,  plus  infringement  of  a  few  federal  laws  applic- 
able To  botli  Indians  and  non-Indians.  e..<7.,  IS  U.S.O.  §§  438,  1154-65,  1953  (1970)  ;  25 
U.S.C.  5§  179,  202  (1970),  constitute  the  onlj'  acts  of  Indians  against  each  other  on 
Indian  land  that  are  federal  crimes.  All  other  such  offenses  are  solely  within  tribal 
jurisdiction. 

'*  118  U.S.  375  (1886). 

15  Id.  at  381. 

i«Act  of  March   3,  1871.  ch.   120.   §   1.  16  Stat.   566,  25  U.S.C.    §   71    (1970). 

"Ch.  11:1,  24  Stat.  388,  as  amended,  25  U.S.C.  §§  331-58  (1970). 

18  Act  of  .Time  18,  19.34,  ch.  576,  §§  1-18.  48  Stat.  984,  as  amended,  25  U.S.C. 
§§  461-79  (1970). 

30  F;kv.  Rep.  No.  1080,  73d  Cong.,  2d  Sess.  (1934). 

20  163  U.S.  376  (1896). 

21  Ch.  233,  43  Stat.  253.  ^   „ 

22  .Tohnson,  Sovereignty,  Citizenship  and  the  American  Indians,  15  Ariz.  L.  Rev.  973 
(1973). 

=sL.T,:arus,  Title  II  of  the  1968  Civil  Ripltts  Act:  An  Indian  Bill  of  Rights,  45  N.D.L. 
Rev.  337,  .341  (1969)   [hereinafter  cited  as  Lazarus], 
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enjoyed  had  both  its  good  and  bad  aspects.  It  permitted  tribea  to  retain  their 
own  legal  systems  and  concepts  of  justice  while  avoiding  non-Indian  interfer- 
ence with  traditional  cultural  norms.  On  the  other  hand,  it  permitted  tribal 
governments  to  wield  unchecked  authority  over  all  aspects  of  tribal  life  This 
problem  was  exacerbated  after  the  Indian  Reorganization  Act  of  1934  when 
many  tribal  governments  adopted  tribal  constitutions  patterned  after  those  of 
the  state  and  federal  governments;  consequently,  their  remaining  traditional 
forms  of  checks  and  balances  were  largely  eliminated. 

Evidence  of  the  growing  dissatisfaction  with  tribal  government  and  with  the 
unavailabihty  of  means  of  redress  with  tribal  institutions  can  be  seen  in  the 
number  of  lawsuits  filed  in  federal  courts  seeking  judicial  review  For  example 
reservation  Indians  have  alleged  that  their  tribal  governments  have  arbitrarily 
banished  them  from  the  reservation,^  restricted  their  religious  freedoms'^"  con- 
ducted tribal  elections  in  violtion  of  their  own  election  rules,'"  prevented  them 
from  holding  office,-'  misused  tribal  lands  and  land  sale  proceeds,^'  failed  to 
ensure  justice  in  tribal  courts,-"'  and  failed  to  provide  decent  conditions  in  tribal 
.lails.  Since  no  federal  right  was  violated  under  the  Talton  doctrine,  complaints 
filed  prior  to  the  Indian  Civil  Rights  Act  of  196S  were  routinely  dismissed  bv 
the  courts  for  lack  of  jurisdiction.''^ 

Exceptions  to  the  constitutional  immunity  doctrine  appeared  in  the  years 
immediately  preceding  the  enactment  of  the  Indian  Civil  Rights  Act  of  1968  It 
became  apparent  that  at  least  some  courts  would  no  longer  adhere  to  the  rule 
of  absolute  immunity  and  that  Talton  could  be  viewed  as  precluding  remedial 
guarantees  only  and  not  as  precludng  application  of  fundamental  substantive 
provisions  of  the  Bill  of  Rights. 

The  Ninth  Circuit  was  the  first  court  to  break  ranks  v.-ith  the  cases  of  Colli- 
flower  V.  Garland,''  and  Settler  v.  Yakima  Trihal  Court.'''  In  Colliflower  and 
Settler,  the  Ninth  Circuit  assumed  jurisdiction  over  disputes  between  individual 
Indians  and  their  tribes  pursuant  to  the  Constitution  and  the  federa'  habeas 
corpus  statute.  The  court  rationalized  that,  despite  the  theory  that  for  some 
purposes  an  Indian  tribe  is  an  independent  sovereignty,  it  would  be  "pure  fic- 
tion to  say  that  the  Indian  courts  are  not  in  part,  at  least,  arms  of  the  federal 
government.' 

Cornflower  concerned  a  tribal  criminal  prosecution  for  trespass  and  Settler 
concerned  a  prosecution  for  a  violation  of  a  tribal  fishing  regulation  The  Ninth 
Circuit  concluded  that  neither  type  of  regulation  concerned  affairs  so  "internal" 
as  to  preclude  a  challenge  to  the  jurisdiction  of  the  tribal  court.  Nor  should  he 
be  precluded  from  challenging  the  fairness  of  a  hearing  in  the  tribal  court 
under  the  United  States  Constitution.  Thus,  although  the  court  was  anxious  to 
emphasize  that  it  did  not  follow  from  its  decisions  that  all  tribal  courts  must 
comply  with  every  constitutional  restriction  applicable  to  federal  or  state  courts 
the  court  did  extend  certain  of  the  protections  afforded  bv  the  due  process  clause 
of  the  fifth  amendment  to  tribal  court  procedure.  In  other  words,  the  court 
began  the  process  of  "selective  incorporation"  of  provisions  of  the  United  States 
Constitution  into  the  relationship  between  individual  Indians  and  their  t--ibal 
governments.  * 

Some  commentators  have  sought  to  limit  the  ColUfllower  precedent  to  its 
facts,  and  it  is  true,  as  Attorney  General  Robert  Kennedy  concluded,  that  Col- 
Ufloicer  'virtually  stands  alone  in  upholding  the  competence  of  a  federal  court 
to  inquire  into  the  legality  of  an  order  of  an  Indian  court."  "^  But  the  case 

/rf^-^-^^  Martinez  V.  Southern  Ute  Tribe,  249  F.2d  915    (10th  Cir    IQ.'iT^  •  Vp^i-  Wr^rco 
(^.r^'J  I2«fle)    V.   Fort  Hall  Tribal  Council.  Case  No    4-73-74    (D    Idaho   197^> 

■"h.g..   Native  American   Church   v.   Navaio   Tribal   Council     a?*?   TP  9<i    i  qi    V"!  iVi,    r^- 
1959)  ;  Toledo  v.  Pueblo  De  Jemez,  119  F.  Supp.  429  (DNM    1954)  '^    ^^^    ^^^^^   ^"■• 

r.9Q^f;A  o'^^°-ioJ.T?^  ^^^RP^Y'*^  Tribal  Council  v.  Minnesota  Chippewa  Tribe    370  F  "d 

No"  &6%'.sV-M'lrhY5.T9T2)  .''"''•  '''  ^"'^  '''    ^'*^  ^^^-  ^^^^^^  °"  ''^'^^'  ^Iv. 

-'8  E.O.,  McCurdy  v.  Steele,  353  F.  Supp.  629  (D.  Utah  1973) 

^B.g.,  Dlcke  v.  Cheyenne-Arapaho  Tribes,  Inc.,  304  F.2d  113  flOth  CW  ^r\R^r>\  •  tmi-« 
V.  Peabody  Coal  Co.,  Civ.  No.  72-209  (D.  Ariz.  Sept.  26   1973)  '  '  ^-^^^ 

'^E.g.,  Prairie  Band  of  the  Pottawatomie  Tribe  v.  Pucklree  321  F '>fl  7R7  nofi,  m^ 
1963)  ;  Crooked  Foot  v.  United  States,  Civ.  No.  73-3031    (D.S.D    Sept    5    1970^'^       ^''^• 

31^.(7.,  Iron  Crow  v.  Oglala  Sioux  Tribe.  231  F.2d  89  (Sth  Clr   1956)  i^'")- 

32  342  F.2d  369  (9th  Clr.  1965).  iJob). 

3M19  F.2d  486  (9th  Cir.  1969), 

»*  342  F.2d  at  379. 
J^HcaHngs  on  H.R    1M19,  1.5122,. S.  1843  Before  the  Subcommittee  on  Tndimi  Affa;r<i 
(19*8)         "®^    Committee    on   Interior   and   Insular   Affairs,    90th    Cong      2d    Sets     16 
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deserves  more  careful  consideraton  than  it  has  received,  since  the  passage  of 
the  Indian  Civil  Rights  Act  of  1968  has  essentially  adopted  its  holding  into 
federal  lavr. 

Mrs.  Colliflower  was  sentenced  by  the  Fort  Belknap  Court  of  Indian  OfCenses 
to  five  days  in  jail  for  failing  to  remove  her  cattle  from  land  leased  by  another 
person.  Claiming  denial  of  rights  to  trial,  counsel  and  confrotatou  of  witnesses, 
she  appealed  to  the  Ninth  Circuit,  which  upheld  jurisdiction  under  the  federal 
habeas  corpus  statute.  The  Collifiower  opinion  discusses  in  detail  its  finding 
that  the  federal  executive  department  created  and  imposed  the  tribal  courts 
upon  the  Indian  community,  and  still  retains  "partial  control"  over  them.*^  The 
court  stressed  the  federal  origin  of  the  Fort  Belknap  tribal  coiirt,  the  federal 
role  in  the  development  and  supervision  of  the  court,  the  court  salaries  and 
contracts  which  remain  subject  to  federal  approval  and  appropriation,^'  and  the 
Fort  Belknap  Code  of  Indian  Tribal  Offenses,  which  was  "taken  almost  verba- 
tim from  the  regulatons  of  the  Bureau  of  Indian  Affairs."  ^ 

The  Colliflower  court  acknowledged  the  doctrine  of  tribal  sovereignty  and 
recognized  that  Oliver  v.  Uclal,^^  had  held  that  adoption  by  a  tribe  of  the  fed- 
eral "law  and  order"  code  makes  the  code  tribal  law,  not  federal  law.  Indeed, 
the  tribe's  lack  of  desire  or  resources  to  refine  the  B.I.A.  code  or  fit  the  letter 
of  the  law  better  to  their  circumstances  and  their  customary  law  certainly  can- 
not be  held  to  justify  further  federal  intrusion.  But  the  alien  system  of  the  tri- 
bal courts,  applying  the  B.I.A.'s  "law  and  order"  code,  has,  in  fact,  often  been 
in  conflict  with  the  remnants  of  traditional  tribal  cultural  norms  and  justice 
systems.  This  would  appear  to  be  the  thrust  of  the  Ninth  Circuit's  reasoning. 

The  Colliflower  court  also  bowed  to  the  principle  that  the  Indian  Citizenship 
Act  of  1924  had  not  affected  the  jurisdiction  or  status  of  the  tribal  courts,  citing 
inter  alia,  Iron  Grow  v.  Oglala  Sioux  Trihe*^  a  case  which  had  upheld  the 
Talton  doctrine.  On  the  other  hand,  the  troublesome  case  of  In  re  Sah  Qiiah*^ 
was  cited  for  the  application  of  the  thirteenth  amendment  to  Eskimos,  although 
no  tribal  judgement  was  at  issue  in  that  case. 

Talton  V.  Mayes  *^  was  distinguished,  not  on  the  grounds  of  the  procedural  or 
remedial  character  of  the  grand  jury  issue,  but  on  the  grounds  that  the  Su- 
preme Court  in  fact  decided  Talton  on  the  merits.  Colliflower  quoted  somewhat 
ambiguous  language  of  Talton  to  the  effect  that  "the  Indian  tribes  are  subject 
to  the  dominant  authority  Congress,  and  .  .  .  their  powers  of  local  self-govern- 
ment are  also  operated  upon  and  restrained  by  the  general  provisions  of  the 
Constitution  of  the  United  States."  ** 

Thus,  based  upon  the  particular  facts  of  the  history  and  status  of  the  Fort 
Belknap  tribal  court,  the  Ninth  Circuit  found  habeas  corpus  jurisdiction  and 
remanded  to  the  district  court,  stating  cryptically  that 

these  courts  function  in  part  as  a  federal  agency,  consequently  it  is  com- 
petent for  a  federal  court  in  a  habeas  corpus  proceeding  to  inquire  into 
the  legality  of  the  detention  of  an  Indian  pursuant  to  an  order  of  an 
Indian  court.  We  confine  our  decision  to  the  courts  of  the  Fort  Belknap 
reservation.  The  history  of  other  Indian  courts  may  call  for  a  different 
ruling,  a  question  which  is  not  before  us." 

The  commentators  have  generally  disagreed  with  the  Colliflower  court.  They 
suggest  that  despite  the  unique  statutory  status  of  the  B.I.A.'s  Courts  of  Indian 
Offenses  "there  [is]  little  qualitative  difference  between  the  functions  of  such 
courts  and  those  of  tribal  courts."  *^ 

To  be  sure,  the  Collifloicer  case  left  much  unsettled.  In  particular,  it  failed 
to  determine  which  substantive  constitutional  restrictions  should  be  applied  to 
tribal  courts  pursuant  to  federal  habeas  corpus  jurisdiction.  Colliflower  sug- 
gested that  the  fourteenth  amendment,  directed  at  the  states,  might  not  apply 
to  tribal  courts  and  that  certain  other  constitutional  restrictions  "applicable  of 
the  "sovereignty  that  the  tribe  retains  and  exercises  through  its  Tribal  Coun- 


ts 342  F.2d  at  379. 

^  Id.  at  .373. 

ssjrf.  at  374. 

39  306  F.2d  819  (D.D.C.  1062). 

<"  231  P.2d  89  (8th  Clr.  1956). 

«  31  F.  327  (D.  Alas.  1886). 

<2  163  U.S.  376  (1896). 

<3  342  F.2d  at  378,  quoting  Talton  v.  Mayes,  163  U.S.  376  (1896). 

"  Id.  at  379. 

■«3  Burnett,  supra  note  4,  at  591  n.200.  See  also  Lazarus,  supra  note  19,  at  343  • 
CoLUM.  Sdrvet  Human  Rights  L.  Note,  supra  note  2,  at  73.  But  see  Harv.  L  Eev 
Note,  supra  note  2,  at  1350. 


252 

cil  and  Tribal  Courts  ...."**  Tlie  court  cited  the  Insular  cases  in  this  regard, 
including  Teiyitory  of  Hmvaii  v.  Manlcichi,"  which  applied  a  constitutional 
standard  of  fundamental  fairness.  However,  the  distrct  court  had  no  difficulty 
in  concluding,  on  remand,  that  there  had  been  a  total  lack  of  due  process  and 
that  Mrs.  Colliflower  was  entitled  to  be  released  imder  any  standard.*^ 

Although  the  Ninth  Circuit  purported  not  to  comment  on  the  validity  of  Mrs. 
Colliflower's  claims,  the  record  was  cited  as  supporting  them,*®  and  it  is  cer- 
tainly true  that :  "What  emerges  from  a  close  reading  of  Colliflower  ...  is  not 
a  cohesive  new  theory  of  constitutional  law,  but  rather  a  distinct  impression 
that  the  Court  of  Appeals  found  a  gross  injustice  to  have  been  perpetrated  and 
simply  decided  to  stop  it."  °° 

Jn  the  Settler  case,  the  Ninth  Circuit  followed  its  decision  in  Collifloiocr  but 
added  a  standard  for  review  of  tribal  court  action.  The  standard  was  designed 
to  avoid  federal  court  interference  with  tribal  self-government  except  in  ex- 
treme cases.  The  court  reasoned  that  intervention  has  always  been  possible 
when  the  procedures  of  the  tribal  court  are  "so  summary  and  arbitrary  as  to 
shock  the  conscience  of  the  federal  court,"  '"^  thus  presumably  making  the  fed- 
eral courts'  consciences  the  test  of  their  jurisdiction  over  tribal  actions. 

It  is  important  to  note  that  the  Ninth  Circuit  has  remained  alone  among  the 
federal  courts  in  its  acceptance  of  jurisdiction  to  review  actions  of  tribal  insti- 
tutions under  the  Bill  of  Rights.  The  Eighth  Circuit  upheld  the  broad  Talton 
doctrine  in  refusing  jurisdiction  in  Iron  Crow  v.  Oglula  Sioux  Trite?'^  How- 
ever, it  deviated  somev/hat  in  Baria  v.  Oglala  Sioux  Trihe,^^  and  affirmed  the 
jurisdiction  found  by  the  district  court  ^'*  in  a  tax  collection  action  brought  by 
the  tribe  against  a  nonmember.  Both  the  district  and  circuit  courts  found  juris- 
diction imder  the  Indian  Reorganization  Act  of  1934  and  the  tribe's  organiza- 
tion under  federal  law.  Plowever,  the  circuit  court  then  upheld  the  tribe's  right 
to  assess  a  discriminatory  tax  on  nontribal  members,  despite  the  due  process 
protections  of  the  fifth  amendment  and  the  equal  protection  claiise  of  the 
fourteenth  amendment.  Thus,  despite  the  court's  jurisdictional  holding,  the 
Eighth  Circuit  continued  to  deny  the  applicability  of  federal  constitutional  pro- 
visions to  tribal  actions. 

The  Tenth  Circuit  was  guided  by  similar  principles  in  the  cases  of  Martinez 
V.  Southern  Vte  Tribe,^^  and  Native  American  Cliurch  v.  Navajo  Tribal  Coun- 
cil.^ In  Native  American  Church,  as  in  Barta,  the  Tenth  Circuit  acknovvdedged 
jurisdiction,  even  though  the  Navajo  tribe  was  not  oi-ganized  imder  the  Indian 
Reorganization  Act.  The  court  directly  faced  the  religious  freedom  argument 
raised  by  the  Navajo's  prohibition  of  peyote  on  the  reservation  and  held  that 
the  Bill  of  Rights  did  not  apply  to  the  tribe. 

The  Ninth  Circuit  in  Collifloiver  distinguished  all  of  the  cases  from  other 
circuits  on  varying  grounds.  Iron  Crow  was  distinguished  as  holding  only  that 
the  tribal  court  had  jurisdiction  over  the  adultery  case  at  issue.^"  Further,  since 
Martinez,  Native  American  Church  and  Barta  did  not  address  the  propriety  of 
federal  habeas  corpus  review  of  tribal  court  decisions,  the  ColUftoicer  court  did 
not  consider  them  binding  on  that  question.  In  other  words,  the  CoUiflotccr 
precedent  rejected  the  Talton  doctrine  only  insofar  as  it  asserted  federal  habeas 
corpus  jurisdiction  to  review  the  disposition  of  cases  within  the  criminal  juris- 
diction of  the  tribal  courts. 

While  the  federal  courts  generally  continued  to  decline  to  apply  constitu- 
tional guarantees,  the  state  courts  began  in  the  1960's  to  reflect  the  erosion  of 
the  Talton  doctrine.  Thus,  the  plaintiff  in  the  Martinez  case  was  successful  in 
seeking  a  remedy  in  the  Colorado  state  courts.  In  Martinez  v.  Southern  Ute 
Tribe,^  the  Colorado  Supreme  Court,  noting  that  the  plaintiff  had  been  denied 
a  hearing  in  tribal  and  federal  courts,  reasoned  that  under  these  conditions  to 
deprive  the  plaintiff  of  a  state  remedy  would  be  to  deny  her  any  remedy  what- 


<"  342  F.2d  at  379. 
<■  100  U.S.  197  (1903). 

<8  Colliflower   v.   Garland,  Civ.  No.   2414    (D.   Mont.   Aug.   19,   1965),   cited  in   Lazarus. 
supra  note  19,  at  344  n.29. 
<3  342  F.2d  at  379. 
^°  Lazarus,  supra  note  19,  at  344. 
61  410  F.2d  at  489. 
5-:  231  F.2d  SO  (8th  Clr.  1956). 
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soever  thus  depriving  her  of  equal  protection  of  the  laws.  The  court  therefore 
agreed  to  hear  the  case,  which  had  resulted  in  the  plaintiff's  exclusion  from 
the  reservation.  Similarly,  the  Idaho  Supreme  Court,  in  Boyer  v.  Shoshone- 
Bannock  Indian  Triies,^"  recognized  the  otherwise  unprotected  position  of  an 
Indian  tribal  council  member  in  a  suit  brought  in  a  state  court  to  enjoin  tribal 
officials  from  preventing  him  from  holding  his  elected  office.  Once  again,  the 
ground  for  the  decision  was  that  the  plaintiff  must  have  an  opportunity  to  con- 
front the  tribe  in  some  court.  If  both  the  federal  and  tribal  courts  continued  to 
decline  jurisdiction,  the  state  court  was  compelled  to  assume  jurisdiction  and 
decide  the  case.™ 

This,  then,  was  the  posture  of  Indian  civil  rights  prior  to  the  Indian  Civil 
Rights  Act  of  1968.  The  tribal  sovereignty  doctrine  enunciated  in  Worcester 
M^as  alive  and  well.  Williams  v.  Lee"^  had  affirmed  the  exclusive  jurisdiction  of 
the  Navajo  tribal  court  over  civil  suits  brought  by  outsiders  against  tribal 
members,  in  continuing  recognition  of  the  prerogatives  of  tribal  self-govern- 
ment. The  doctrine  of  "constitutional  immunity"  enunciated  in  the  Talton  case 
was  becoming  more  difficult  to  sustain,  howevei*,  and  the  Ninth  Circuit  and  the 
Colorado  and  Idaho  Supreme  Courts  had  begun  to  reflect  dissatisfaction  with 
the  lack  of  review  of  tribal  actions  as  the  complaints  from  individual  Indians 
became  more  numerous  and  more  adamant.  The  Tenth  Circuit's  denial  of  con- 
stitutional protection  to  the  peyote  church  in  Native  American  Church  stim- 
ulated both  the  judicial  revolution  of  ColUflower  and  its  limited  progeny  and 
the  Congressional  inquiry  which  led  to  the  formulation  of  the  Indian  Civil 
Rights  Act  of  1968. 

THE   ABUSES   OF   TRIBAL    SELF-GOVERNMENT   AND   THE   GENESIS    OF    THE   INDIAN    CIVIL 

EIGHTS  ACT  OF  1968 

Until  the  passage  of  the  Indian  Reorganization  Act  of  1934,  the  system  and 
quality  of  tribal  government  varied  with  the  tribe.  Prior  to  their  military 
defeat  by  the  white  man,  all  tribes  had  centuries-old  methods  for  governing 
themselves,  some  by  hereditary  religious  or  clan  leaders.  For  some  tribes,  self- 
govei-nment  entirely  brolie  down  after  their  defeat  and  their  eviction  from  their 
ancestral  lands.  For  others,  the  federal  government  toolv  over  many  govern- 
mental functions  or  reorganized  tribal  government  according  to  its  own  needs 
and  priorities.  However,  in  1934,  the  federal  government  imposed  on  most  tribes 
a  uniform  system  of  elective  tribal  councils,  styled  according  to  the  traditional 
Anglo-American  model.  Today  there  are  approximately  250  Indian  tribes  with 
identifiable  governments ;  95  of  these  have  constitutions  written  in  conformity 
with  the  Indian  Reorganization  Act."-  Most  of  the  remainder  exercise  a  form 
of  self-government  organized  along  similar  lines. 

But  the  conflict  between  traditional  and  elective  leaders  continues  on  many 
reservations.  Council  members  are  supposed  to  be  elected  democratically  by 
the  people,  but  in  practice  the  elective  systems  have  been  so  alien  to  large 
numbers  of  Indians  that  majorities  on  many  reservations  have  con.sistently 
refused  to  vote  in  tribal  elections  and  continue  even  today  to  view  the  councils 
as  institutions  of  the  white  man  rather  than  of  their  own  people.  It  is  not 
infrequent  to  find  the  percentage  voting  in  a  tribal  election  varying  between 
10  and  25  percent  of  the  qualified  electorate. 

The  gap  thus  created  between  the  tribal  governments  and  the  Indians  who 
do  not  accept  them  was  severe  in  the  past— indeed  it  has  been  an  inhibiting 
factor  in  Indian  development  for  a  long  time.  However,  the  move  to  foster 
Indian  self-determiniation,  together  with  both  the  greatly  increased  funds  which 
have  been  appropriated  for  Indians  in  recent  years  and  the  increa.sing  develop- 
ment of  Indian  country,  have  worsened  the  situation  by  increasing  the  power 
and  financial  resources  of  the  tribal  councils  and  oflScers.  In  effect,  many  small 
political  and  economic  Indian  "establishment.s"  have  been  created  on  the  reser- 
vations. This  system,  encouraged  by  the  Bureau  of  Indian  Affairs,  has  all  too 
often  resulted  in  accelerating  the  growth  of  corrupt  little  tyrannies,  with  little 
accountability  either  to  the  individual  Indian  people  of  their  presumed  con- 
stituencies or  to  the  culture  and  traditions  of  the  tribes.  These  new  ruling  fac- 
tions, together  with  their  friends  and  relatives,  acting  In  collusion  with  B.I.A. 


69  92  Idaho  247,  441  P.2d  167  (1968). 
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officials  and  the  white  interests  desiring  to  exploit  the  reservation  resources 
have  come  to  serve  almost  as  veilling  arms  of  the  federal  government  on  manv 
reservations. 

The  B.I.A.  is  the  key.  The  Indian  Reorganization  Act  of  1934  had  as  its 
"prime  objective  .  .  .  which  was  crucial  to  any  effective  establishment  of  self- 
government  .  .  .  [the]  elimination  of  the  'absolutist'  discretion  previously  exer- 
cised by  the  Interior  Department  and  the  Office  of  Indian  Affairs,"  "^  Yet  the 
Indian  Reorganization  Act,  according  to  Commissioner  Collier,  its  architect 
sought  to  maintain  federal  "guardianship"'  while  shifting  to  tribal  self-govern- 
ment and  Indian  "administration"  and  "control"  over  Indian  affairs"^  This 
could,  in  fact,  only  be  accomplished  by  retaining  broad  federal  powers  to  review 
and  even  to  veto  tribal  actions,  mitigated  by  the  Indian  preference  provisions 
which  were  designed  to  make  the  B.I.A.  more  responsive  to  Indian  concerns  "= 
Even  under  the  Act  as  passed 

"[t]he  Secretary  was  empowered  to  review  many  actions  of  the  tribal  gov- 
ernments and  still  retains  close  control  over  tribal  government.  The  rationale 
for  this  federal  control  was  that  at  the  time  of  the  adoption  of  the  tribal  con- 
stitutions and  charters  under  the  I.R.A.,  most  Indians  had  had  little  experi- 
ence in  managing  their  own  affairs."  ^° 

The  problem  is  that  the  relationship  thus  formed  between  the  B  I  A    and  the 
new  tril>al  go\  ernments,  together  with  the  bureaucratic  attitude  of  the  B  I  A 
may  actually  have  increased  federal  control  over  tribal  actions.'^  Indeed    it  is 
generally  conceded  that  the  Indian  Reorganization  Act  has  failed  "to  fulfill  the 
promise  of  shifting  to  Indians  the  control  of  Indian  affairs."  ** 

The  B.I  A.  oversees  most  tribal  actions ''  and  administers  all  federal  Indian 
programs  B.I.A.  approval  is  required  before  tribal  government  may  enter  into 
contracts^  or  expend  tribal  funds.'-  Even  more  important,  every  constitution 
adopted  under  the  Indian  Reorganization  Act  contains  a  provision  allowing  the 
Secretary  of  the  Interior  to  veto  nearly  any  ordinance  passed  by  a  tribal  council 
for  "any  caiise."'^  Further,  B.I.A.  approval  is  a  prerequisite  to  adopting  or 
amending  the  tribal  constitutions.'*  Much  of  this  pervasive  federal  control  is 
not  specifically  mandated  by  statute  but  is  achieved  bv  the  B.I  A  's  practice  of 
formulating  model  codes  and  resolutions  for  passage  by  the  tribes  ^°  In  sum- 
mary : 

"To  most  Indians,  federal  supervision,  then,  has  meant  economic  exploitation 
and  paternalism,  both  of  which  have  been  accompanied  bv  efforts  to  trample 
upon  or  ignore  the  traditional  Indian  culture.  It  appears  that  neither  Indians 
nor  the  federal  government  can  choose  between  the  dilemma  of  preservation  of 
tribal  lands  and  cultures  or  assimilation  of  the  Indian  into  American  societv 

"In  addition  to  this,  traditoaal  tribal  polities  has  been  consensual  noliri'cs 
Delay  m  tribal  action  has  often  been  the  result  and  consequently  'tribal  oolicv' 
often  means  the  status  quo  ....  Federal  paternalism  and  lack  of  leaders-hip 
and  factionalism  within  the  tribes  have  produced  Indian  governments  which 
endorse  the  status  quo,  practice  nepotism,  and  perpetuate  personal  political 
organizations  rather  than  reform  or  policy  oriented  governments  Federal 

legislation  and  usage,  at  any  rate,  have  proclaimed  self-government  but  have 
treated  the  Indians  as  though  they  were  generally  incapable  of  it." ''' 

«s  Mich.  L.  Rev.  Note,  supra  note  10,  at  966. 
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Altuses  of  Trihal  Self-Government 

Having  sketched  the  contours  of  tribal  self-government  under  the  Indian 
Reorganization  Act  of  1934,  we  must  now  examine  the  failures  of  tribal  self- 
government  which  led  to  the  enactment  of  the  Indian  Civil  Rights  Act  of  196S. 
We  begin  by  acknowledging  the  participation  of  the  federal  government  in 
these  abuses  and  the  existence  of  many  examples  of  similar  abuses  in  the  white 
man's  governments:  federal,  state  and  local.  Indian  people,  who  are  often  the 
subject  of  such  abuses,  are  certainly  keenly  conscious  of  the  white  man's 
hypocrisy  in  tliis  regard. 

Be  that  as  it  may,  in  1961.  in  response  to  numerous  requests  and  particularly 
in  reaction  against  the  Tenth  Circuit's  decision  in  the  Natwe  American  Chinch 
case,'''  Senator  Ervin's  Subcommittee  on  Constitutional  Rights  of  the  Senate 
Committee  on  the  .Tudiciary  commenced  hearings  on  the  rights  of  reservation 
Indians.^^  The  hearings  were  held  around  the  country,  and  many  Indian  people 
testified  to  various  abuses  of  tribal  self-government.  In  1966,  the  hearings 
ended,  and  a  Summary  Report  vras  prepared,  which  details  the  findings  of  the 
Subcommittee.™  The  hearings  are  summarized  in  an  extensive  analysis  of  the 
legislative  history  of  the  Act,  by  Donald  L.  Burnett,  Jr.^° 

The  hearings  shocked  the  Senators  on  the  Subcommitee.  Senator  Hruska 
reported  on  the  floor  of  the  senate  that 

'•[a]s  the  hearings  developed  and  as  the  evidence  and  testimony  were  taken, 
I  believe  all  of  us  who  were  students  of  the  law  were  jarred  and  .shocked  l>y 
the  conditions  as  far  as  [rights]  for  members  of  the  Indian  tribes  were  con- 
cerned. There  was  found  to  be  unchecked  and  unlimited  authority  over  many 
facets  of  Indian  right."  " 
In  a  similar  vein,  Senator  Ervin,  Chairperson  of  the  Subcommittee,  stated : 

"When  the  Subcommittee  on  Constitution  Rights  began  its  study  of  rhis 
problem,  most  of  its  members  were  astounded  to  learn  that  under  decisions  of 
the  courts,  reservation  Indians  do  not  possess  the  same  con.stitutional  rights 
which  are  conferred  upon  all  other  Americans  by  the  Bill  of  Rights  of  the 
Constitution."  *^ 

The  hearings  focused  on  abuses  of  tribal  self-government.  As  Donald  Burnett 
summarized :  "Native  testimony  mixed  self-interest  and  tribal  loyalty,  birrer- 
ness  about  White  mistreatment  and  cautious  acceptance  of  Anglo-American 
precepts.  From  this  mixture  emerged  a  broad  picture  of  constitutional  neglect 
.  .  .  ."  *^  Allegations  included  harrassmeut  and  incarceration  of  political  dis- 
sidents, arbitrary  denial  of  tribal  enrollment,  election  fraud,  arbitrary  banish- 
ment from  tribal  land,  restriction  of  religious  freedom  and  inadequacy,  partial- 
ity and  pervasive  corruption  of  the  tribal  courts.  Apparently,  the  privilege 
against  self-incrimination  was  rarely  granted,  jury  trials  were  equally  rare, 
and  tribal  judges  sometimes  simply  refused  pleas  of  not  guilty,  dispensing  with 
any  need  for  a  trial.  Appellate  procedures  were  similarly  attenuated,  and 
fraught  with  conflicts  of  interest  and  political  influence.^ 

Many  of  these  denials  or  abridgements  of  individual  rights  were  due  to  the 
"paucity  of  resources  which  most  tribes  could  allocate  to  law  enforcement."  ^ 
However,  infringements  by  tribal  councils  were  often  political  in  nature.  The 
Navajo  Tribe's  prohibition  of  peyote,  despite  the  large  representation  of  the 
Native  American  Church  on  the  reservation,  is  an  example. 

The  Ervin  Subcommittee  reacted  especially  strongly  to  the  documented  abuses 
of  the  tribal  courts.  The  tribal  justice  systems  had  emerged  from  systems  which 
had  been  collective  and  consensual  in  nature  and  which  had  emphasized  resti- 
tution and  reintegration  into  the  tribal  group,  with  rules  enforced  by  public 
opinion  and  religious  sanctions.  However,  the  new  tribal  courts  were  found  to 
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frequently  disregard  fundamental  individual  rights.^^  And  the  thin  veneer  of 
Anglo-Saxon  procedure  instituted  by  the  B.I.A.  in  the  Courts  of  Indian  OfCenses 
which  preceded  the  tribal  courts  was  found  not  to  have  permeated  the  tribal 
justice  systems.  The  increased  power  of  the  tribal  courts  under  the  Indian 
Reorganization  Act  had  destroyed  their  traditional  nature,  and  had  severely 
disreputed  the  tribal  justice  systems. 

The  very  establishment  of  the  tribal  courts  had  the  effect  of  instituting  per- 
sonal authority  and  undermining  the  checks  and  balances  of  tribal  life,  which 
were  formerly  based  on  a  requirement  of  group  consent  in  an  egalitarian  social 
structure.  Death  or  banishment  had  been  occasionally  invoked  as  sanctions  to 
enforce  group  harmony,  but  these  punishments  had  been  conspicuous  for  their 
rarity.  Thus,  from  the  beginning,  the  new  tribal  court  systems,  with  their 
emphasis  on  personal  authority,  abstract  rules,  coercive  law  enforcement,  and 
the  use  of  the  legal  sanctions  of  fines  and  incarceration  to  control  beha^-ior, 
have  been  out  of  step  with  traditional  Indian  concepts  of  justice.  Anomalous 
in  the  tribal  setting,  some  tribal  courts  have  become  political  instrumentalities 
of  the  tribal  councils.  Judges  have  consistently  lacked  training  and  detach- 
ment ;  family  ties  and  political  affiliations  have  continued  to  exert  a  strong 
influence  in  tribal  courts,  even  as  their  power  has  grown. 

Perhaps  the  best  study  documenting  the  problems  of  a  typical  tribal  court  is 
"Tribal  Injustice:  The  Red  Lnke  Court  of  Indian  Offenses"  by  William  J. 
Lawreiice.**'  Lawrence  is  not  always  sufficiently  charitable  toward  the  tribal 
officials.  These  officials,  for  the  most  part,  seem  to  me  to  be  men  of  good  will, 
trapped  in  the  blighted  tribal  court  system,  rather  than  authoritarian  oppres- 
sors, dedicated  to  suliverting  the  system  or  tyrannizing  their  people.  But  Lawr- 
ence does  document  the  inadequacies  of  the  system  in  detail :  inadequate  salaries, 
inadequate  education  and  ti-ainiug,  the  spoils  system,  lack  of  judicial  independ- 
ence from  either  the  tribal  council  or  the  B.I.A.,  administrative  chaos,  lack  of 
transcri»its  or  precedent,  an  inadequate  appeals  system,  total  disregard  for  the 
most  rudimentary  components  of  the  due  process  of  law,  lack  of  means  to 
enforce  court  judgments,  lack  of  judicial  impartiality,  inadequate  physical 
facilities  and  apathy.  From  his  study  of  the  Red  Lake  tribal  court,  Lavrreuce 
was  forced  to  conclude  that 

"[i]t  has  become  a  fact  of  reservation  life  today  that  Indians  have  now  re- 
placed non-Indians  as  the  prime  exploiters  of  their  own  people  ....  [Tjlieir 
affairs  and  resources  are  plagued  by  corrupt,  irresponsible  and  self-interested 
officials."  ^ 

Having  documented  the  abuses  of  the  tribal  justice  systems,  the  Ervin  Sub- 
committee was  determined  to  act  to  guarantee  fundamental  rights  to  Indian 
people.  The  only  remaining  question  was  what  action  the  federal  government 
should  take. 

The  Indian  Response 

Senator  Ervin  and  his  Subcommittee  were  convinced  of  the  need  for  reform 
of  tribal  self-government  according  to  the  moral  values  and  legal  criteria  of 
the  Tnited  States  Constitution.  Accordingly,  in  1965,  Senator  Ervin  introduced 
Senate  Bills  J)61-96S  and  Senate  Joint  Resolution  40,  which  were 

"Addressed  prim.arily  to  bringing  the  Constitution  to  the  reservations,  inte- 
grating tribal  systems  into  the  overall  legal  system  of  the  Country,  and  pro- 
tecting the  principle  of  the  consent  of  the  governed. 

"S.  961  provided  that  any  tribe  exercising  its  powers  of  self-government 
would  be  subject  to  the  same  limitations  and  restraints  as  imposed  upon  the 
federal  government.  Senator  Ervin's  only  concession  to  the  special  nature  of 
Indian  tribes  was  a  recognition  of  their  ethnic  character ;  S.  9G1  would  not 
have  subjected  them  to  the  "equal  protection"  requirement  of  the  Fourteenth 
Amendment,  which  applied  only  to  the  states."  *° 

Tlie  reaction  during  the  hearings  was  mixed.  The  Subcommittee  conducted 
hearings  in  nine  states  and  received  testimony  from  79  witnesses,  including 
representatives  of  at  least  36  Indian  tribes  and  several  national  Indian  orga- 
nizations."" Senator  Ervin  indicated  that  groups  like  the  A.C.L.U.  had  supported 
the  legi-slation,  as  had  the  National  Congress  of  American  Indians,  the  A.ssoci- 


8"  Id.  at  477-578  ;  Kerr,  supra  note  45.  at  320-23. 
s- 48  X.D.L.  Rev.  639  (1972)   [hereinafter  cited  as  Lawrence]. 
^  Id.  at  652-53. 

s"  Burnett,  supra  note  4.  at  58S-89. 

«^  HcariiiQS  on  S.  961-968  and  S.J.  Res.  J,0  Before  the  Suicommittee  on  Consfitutional 
Rights  of  the  Senate  Committee  on  the  Judiciary,  89th  Cong.,   1st   Sess.    (1965). 
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ation  of  the  Bar  of  the  City  of  New  York,  the  Department  of  the  Interior, 
the  Indian  Rights  Organization,  the  National  Council  of  Churches  of  Christ, 
and,  according  to  Senator  Ervin,  "Indian  Tribes  throughout  the  United 
States."  "'■  But"  the  testimony  was  not  unanimous.  According  to  Burnett : 

"The  Hopi  claimed  to  be  unaffected,  since  their  constitution  was  already  "in 
accordance  with  the  U.S.  Constitution."  Most  tribes,  however,  echoed  the  senti- 
ments of  the  Mescalero  Apaches  who  were  sympathetic  to  the  purposes  of  the 
bill,  but  deemed  it  "premature"  because  the  tribes  were  not  psychologically  or 
financially  prepared  for  it.  At  tlie  other  extreme  were  the  Pueblos,  who  were 
determined  to  maintain  their  closed,  traditional  societies."  ®" 

Other  commentators  have  also  disagreed  with  Senator  Ervin.  Thus,  M.  Smith 
noted  that  the  "weight  of  testimony  was  opposed  to  the  Act," "''  and  James  Kerr 
relates  that  the  general  reaction  of  Indians  to  the  Act  was  one  of  "apathy  and 
in  some  cases  opposition."  "*  He  indicates  that  there  was  "little  support  among 
Indian  organizations  for  the  legislation,"  which  was  opposed  by  the  National 
Congress  of  American  Indians  and  the  National  Indian  Youth  Council  ^  despite 
Senator  Erviu's  assertion. 

Senator  Ervin  apparently  took  account  of  some  of  the  criticism,  and  he  intro- 
duced a  new  bill,  S.  1843,  in  the  next  Congress,  as  a  replacement  for  S.  9G1.  It 
followed  a  suggested  draft  offered  by  the  Department  of  the  Interior,  which 
had  agreed  with  some  of  the  Indian  critics  of  the  legislation,  that  "the  blunt 
insertion  of  all  constitutional  guarantees  into  tribal  systems  would  produce  dis- 
order and  confusion."  **"  Senate  Bill  1843,  which  became  the  Indian  Civil  Right.s 
Act  of  19G8,  speciiflcally  omitted  the  constitutional  prohibition  against  estab- 
lishment of  religion  in  deference  to  the  semitheocratic  tribes.  Also  omitted 
were  the  right  to  a  jury  in  all  criminal  prosecutions,  and  the  full  right  to  a 
jury  in  all  criminal  prosecutions,  and  the  full  right  to  assistance  of  counsel,  as 
well  as  the  fifteenth  amendment  injunction  against  racial  discrimination.  Fed- 
eral habeas  corpus  was  substituted  for  trial  de  novo  in  the  federal  courts  as 
the  only  remedy  expressly  granted  by  the  statute.  For  the  full  text  of  the  Act, 
see  the  Appendix  to  these  articles. 

According  to  Lazarus.""  there  was  less  Indian  opposition  to  the  Act,  as  re- 
vised, than  had  been  expressed  in  the  earlier  hearings.  Indeed,  aside  from  the 
testimony  of  individual  Indian  people,  endorsements  of  S.  3843  by  a  number  of 
tribes  do  appear  in  the  Congre.ssional  Record."^  Even  Kerr,  concluded  that  "a 
majority  of  the  tribal  leaders  who  have  studied  the  new  law  approve  of 
it " '» 

The  summary  given  by  Burnett  is  most  convincing,  however : 

"Most  of  the  tribes  testifying  .  .  .  were  .sympathetic  to  the  purposes  of  the 
legislation  and  amenable  to  the  eventual  merger  of  Indian  and  non-ludian 
systems  of  justice.  They  were  cautious,  however,  about  taking  large  steps 
beyond  their  psychological  preparedness  or  financial  capability."  ^ 

Indian  Civil  Rights  and  the  Confrontation  at  Wounded  Knee:  A  Warning 

The  Indian  peoples"  antagonism  to  their  tribal  governments  have  split  mauy 
reservations.  I  first  became  familiar  with  the  frustrations  of  the  Oglala  Sioux 
during  the  Wounded  Knee  confrontation  and  from  my  participation  in  the  case 
of  Oglala  Sioux  Civil  Rights  Organization  v.  Wil^^oii.-  A  number  of  tribal  mem- 
bers had  unsuccessfully  attempted  to  ou.st  their  tribal  chuirman,  Richard 
Wilson,  charging  him  with  corruption,  nepotism  and  with  being  a  puppet  of 
white  interests.  This  fi-ustration  was  a  major  contributing  cause  to  the  out- 
burst at  Wounded  Knee.  Similarly,  I  have  witnessed  the  poignant  contiict  aris- 
ing out  of  the  attempt  of  the  traditional  "longhouse"  government  of  the 
Iroquois  (Six  Nations)  Confederacy  to  regain  the  authority  which  it  has  lo.st 
to  the  elective  govrenments  of  the  scattered  reservations  of  the  Northeast. 
Cheyennes,  Hopis  and  Navajos  have  had  serious  internal  divisions  over   the 


"  S.  Ervin.  iNTEnFEREXCE  with  Civil  Rights,  S.  Rep.  No.  721,  90th  Cong.,  1st 
Sess.  29-.33  (1907). 

82  S!uprn  note  4,  at  589. 

»s  Smith.  Tribal  Sovereignty  and  the  Indian  Bill  of  Rights,  3  Civ.  Rts.  Dig.  9,  15 
D.4r>  (1970). 

»*  Kerr,  supra  note  62,  at  333. 

80  Id. 

^  Burnett,  supra  note  4,  at  557. 

^  Lazarus,  supra  note  19,  at  348  n.47, 
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secretive  leasing  activities  of  their  leaders,  and  numerous  other  groups,  includ- 
ing the  Cherokees,  the  Pawnees  and  other  tribes  in  Oldahoma,  and  Indians  in 
^Minnesota,  Nebrasl^a,  and  throughout  the  Dakotas,  have  been  iu  conflict  with 
their  governments. 

The  result  of  these  and  of  a  number  of  allied  developments  has  been  the 
growth  of  opposition,  often  sparked  by  activists,  traditionalists  and  Indian 
landowners,  against  the  reservation  "establishments."  Members  of  the  "estab- 
lishment" are  termed  derisively  "imcle  tomahawks"  or  "apples,"  because  they 
are  viewed  as  tools  of  the  white  interests  and  betrayers  of  their  own  people. 
These  are  disputes  which  can  and  should  be  channelled  into  the  legal  system. 
In  fact,  redress  in  federal  court  may  well  he  the  only  effective  mans  now  avail- 
able to  reform  tribal  governments.  This,  then,  is  the  ultimate  basis  for  my 
support  of  the  Indian  Civil  Rights  Act. 

The  issues  raised  in  the  Oglala  Sioux  case «  go  to  the  very  heart  of  the  intra- 
tnbal  conflict  which  ultimately  resulted  in  the  seige  of  Wounded  Knee.  They 
are  the  critical  issues  of  tribal  government.  Surely,  the  existence  of  an  "auxil- 
iary police  force."  allegedly  harrassing  political  supporters  of  the  American 
Indian  Movement  on  the  Oglala  reservation,  would  have  been  ample  grounds 
for  intervention  of  the  federal  judiciary.  The  Wounded  Knee  confrontation 
might  even  have  been  prevented  by  timely  action.  Intervention  in  such  a  situ- 
atK>n  can  only  serve  to  redeeem  the  legitimacy  of  tribal  political  institutions 
when  they  are  threatened  by  an  usurpation  of  power  or  by  civil  war.  For  if  we 
deny  legal  redress,  we  must  accept  the  legitimacy  of  revolt ;  the  right  of  revo- 
lution was  certainly  a  legitimate  part  of  the  Indians'  former  legal  systems,  and 
the  Declaration  of  Independence  asserts  it  to  be  a  fundamental  right  of  all 
people.  That,  for  me,  is  the  real  dilemma  posed  by  Wounded  Knee. 
^  Thus,  it  is  a  great  mistake  to  view  the  Wounded  Knee  confrontation  as 
'irrelevant"  to  the  plight  of  the  Oglala  people:  a  "media  event"  staged  by  the 
American  Indian  Movement  in  order  to  dramatize  its  demands  to  tlie  federal 
government.*  Wounded  Knee  was  an  expression  of  genuine  grievances  against 
the  tribal,  state  and  federal  governments.^  Absent  some  accountability  of  Indian 
tribal  institutions,  it  is  my  conviction  that  Wounded  Knee  is  a  harbinger  of 
what  is  to  come. 

THE  NEED  FOR  A  FLEXIBLE  INTERPRETATION  OF  THE  INDIAN  CIVIL  RIGHTS  ACT  OF  1968 

Previous  Commentary  on  the  Indian  Civil  Rights  Act 

Many  commentators  have  severely  criticised  the  Indian  Civil  Rights  Act  of 
196.S  as  an  unju.stified  abrogation  of  tribal  sovereignty.  The  point  is  repeatedly 
made  that  Indian  tribal  sovereignty  should  not  be  destroyed  bv  federal  flat  and 
without  the  tril)al  consent  which  was  the  hallmark  of  the  federal  Indian  policy 
announced  in  the  Indian  Reorganization  Act  of  1934.  The  feasability  and  the 
advisability  of  the  Indian  Civil  Rights  Act  are  questioned,  and  some  com- 
mentators have  advocated  outright  repeal.^ 

Most  of  the  writers,  however,  have  advocated  a  "flexible"  application  of  the 
Act  by  the  courts.  Unfortunately,  only  a  few  have  approached  the  difficult 
•question  of  precisely  what  exceptions  should  be  allowed  to  the  Indian  Civil 
Rights  Act,  specifying  areas  in  which  federal  intervention  may  be  inappro- 
priate.^ 

Those  few  writers  who  have  discussed  the  problem  urge  deference  where 
culture,  including  such  "anachronisms"  as  the  Pueblos'  theocracy,  is  seen  as 
es.'^ential  if  the  traditions,  the  spirituality,  and  the  sovereignty  of  the  Indian 
people  are  to  survive.  The  interpretation  of  the  "due  process"  'and  "equal  pro- 
tection clauses  of  the  Indian  Civil  Rights  Act«  are  viewed  as  critical  matters 
ot  .ludgment  for  the  federal  courts,  involving  the  adaptation  of  those  constitu- 
tional clauses  to  the  tribal  milieu  and  particularly  to  the  tribal  justice  systems. 

ar*73K    ^■^■'    ^^""^'    ^^m^oozle   Me    Not    at    Wounded   Knee,    Haepbrs    Monthly    46 
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Ji  fC  wrif^wT'"**^^  ?""  Internal  and  Insular  Affairs  on  the  Causes  and  Aftermath 
of  the  Wounded  Knee  Takeover,  June  16-17,  197 S.  93d  Cons     1st  Spss     nQ7'l\ 
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Membership  and  similar  "internal"  decisions  of  the  tribe  are  viewed  as  inap- 
propriate areas  for  federal  court  action.  Elections  are  another  area  in  which 
restraint  has  been  urged.  The  exclusion  power  of  the  tribes  is  generally  sup- 
ported as  a  necessary  adjunct  to  their  right  to  a  separate  and  culturally  dis- 
tinctive way  of  life.  The  informal  nature  of  the  tribal  courts  is  approved  and 
deference  to  the  tribal  justice  system  is  urged.  The  right  to  retained  profes- 
sional legal  counsel  in  tribal  criminal  cases  ^  also  comes  under  considerable 
attack. 

The  1969  Harvard  Laiv  Review  Note,  "The  Indian  Bill  of  Rights  and  the 
Constitutional  Status  of  Tribal  Governments"' "  is  the  most  extensive  and  satis- 
factory exploration  to  date  of  the  problems  of  the  application  of  the  Indian 
Civil  Rights  Act  to  tribal  governments.  After  urging  that  Indian  people  should 
not  be  excluded  from  constitutional  protection,  and  that  reform  of  tribal  insti- 
tutions is  definitely  required,"  the  Note  goes  on  to  suggest  that  the  Indian 
Civil  Rights  xVct  be  "flexibly"  interpreted.  The  Note  concludes  that  "a  more 
appropriate  definition  of  due  process  for  the  tribes  would  require  fairness  as 
defined  by  their  different  culture.  Standards  of  due  process  should  be  evolved 
which  synthesize  tribal  culture  and  Anglo-American  personal  freedoms."  ^ 

In  practice,  of  course,  the  "synthesis'  turns  out  to  be  a  dilution  of  the  Indian 
Civil  Sights  Act.  Thus,  the  Note  suggests  that  the  constitutional  provisions  of 
the  Act  be  interpreted  by  analogy  to  the  category  of  the  Insular  cases,  as  sug- 
gested in  CoUifloicer. "  Only  "basic  constitutional  guarantees,"  and  a  "more 
universal  definition  of  due  process,  that  of  fundamental  fairness"  would  apply 
to  tribal  government.^* 

The  Note  makes  the  argument  that  the  extensive  verbatim  copying  of  consti- 
tutional language  should  not  be  interpreted  as  manifesting  a  Congressional 
intent  to  apply  to  tribal  governments  the  same  substantive  standards  that  the 
federal  courts  have  evolved  in  applying  the  language  to  state  and  federal  gov- 
ernments. This  argument  is  unconvincing,  to  say  the  least.  As  is  conceded  in 
the  Note,  the  contrary  view  is  strengthened  by  statements  in  the  legislative 
history  to  the  effect  that  tribal  governments  were  bound  to  respect  the  "same 
constitutional  rights"  as  the  stae  and  federal  governmpnts.^^  In  my  view,  there 
is  litrle  doubt  that  Congress  meant  to  apply  evolving  constitutional  guarantees 
directly  to  tribal  governments,  with  the  specific  exceptions  made  in  the  final 
version  of  the  Indian  Ci\il  Rights  Act.  The  real  questicm  is  whether  or  not  the 
courts  should  assert  the  countervailing  interests  of  tribal  sovereignty  and  cul- 
tural integrity,  and  if  so,  on  what  basis  and  to  what  extent. 

The  Note  argues  that  the  traditional  election  procedures  of  the  Pueblos  of 
New  Mexico  should  not  be  held  to  be  in  violation  of  the  due  process  guarantees 
of  the  Indian  Civil  Rights  Act.  As  the  Note  observes :  "The  legislative  record 
recognizes  theocracy  as  a  legitimate  tribal  cultural  value  to  be  preserved."  " 
This  result  was  reached  without  such  a  principled  basis  in  the  Tenth  Circiiit 
case  of  G^roundhof/  v.  Keeler.^''  which  held  that  the  Indian  Civil  Rights  Act  did 
not  mandate  democracy  in  tribal  governments. 

The  Note  also  argues  that  ethnic  qualifications  for  voting,  including  blood 
quantum  restrictions,  should  be  viewed  with  considerable  tolerance  unless  they 
violate  fundamental  fairness. 

"An  approach  taking  into  account  the  avowedly  exclusive  nature  of  the  tribe 
is  consistent  with  congressional  purpose :  outsiders  have  no  recognized  right  to 
share  in  the  community,  and  the  tribe  may  apply  its  ovra  cultural  standards  to 
determine  who  the  outsiders  are.  But  once  the  individual  has  been  defined  as 
being  within  the  cultural  group,  or  has  been  allowed  to  develop  a  substantial 
stake  in  it — especially  insofar  as  he  is  ethnically  related  to  the  tribe — his  oScial 
status  ought  not  to  be  affected  by  blood  distinctions."  " 

Except  for  an  articulation  of  the  rights  of  marriage,  this  seems  a  fair 
standard. 

Focusing  next  on  the  question  of  free  speech  and  free  exercise  of  religion, 
the  Note  observes  that  Indian  tribes  were  "homogeneous  communities  which 
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have  traditionally  suppressed  open  internal  conflict  or  partisanship,"'  leading 
to  the  conclusion  that  "full  protection  for  free  speech  would  undermine  a  cul- 
tural value.""  Nonetheless,  the  Note  is  quite  emphatic  in  asserting  that  "al- 
though free  speech  might  cause  some  disruption  in  the  tribe,  it  would  seem  that 
to  protect  the  priority  of  interests  thought  important  by  Congress  requires  that 
tribal  members  be  privileged  in  their  political  speech."  '^ 

The  note  bases  its  conclusion  on  the  practical  observations  that 
"[t]he  disruption  that  might  be  caused  to  the  tribe  by  free  speech  would  be 
greatest  when  the  dissatisfaction  of  members  with  tribal  life  was  greatest 
exactly  the  situation  in  which  tribal  culture  should  receive  least  protection'. 
Additionally,  protection  of  free  speech  is  an  apposite  principle  for  courts  to 
enforce  because  it  tends  to  foster  tribal  practices  consistent  with  the  members' 
desires  and  thus  enables  the  court  to  give  greater  deference  to  the  determina- 
tions of  the  tribal  government  when  its  actions  are  attacked  as  unfair.'^ 

However,  the  Note  attempts  to  limit  the  protection  of  the  Indian  Civil  Rights 
Act  to  tribal  members.  Although  conceding  that  the  language  of  the  statute 
extends  protection  to  all  persons,  the  Note  nonetheless  approves  of  the  exclu- 
sion of  nonmembers  from  reservations  because  of  political  agitation.  The  Note's 
defense  of  this  conclusion  on  the  ground  that  "[cjultural  autonomy  is  antago- 
nistic to  political  pressure  from  the  outside,"  "^  is  singularly  unconvincing. 
Some  protection  of  the  "outside  agitator"  on  Indian  reservations  is  essential 
particulary  in  a  period  when  it  appears  that  militant  Indian  movements  will 
be  pan-tribal  in  scope  if  they  are  to  be  successful  at  all,  and  when  Indian 
people  have  become  increasingly  mobile.  If  nothing  else,  the  events  at  Wounded 
Knee  and  the  allegations  of  the  Oglala  Sioux  case  -^  must  have  shown  the  neces- 
sity for  the  invocation  of  the  Indian  Civil  Rights  Act  in  similar  situations.  The 
alternative  is  more  confrontations,  more  lawlessness,  and  ultimately  less  tribal 
autonomy. 

Full  enforcement  of  the  free  exercise  clause  is  imperative,  and,  as  the  Note 
recognizes,  includes  the  extension  of  that  protection  to  organizations  such  as 
the  Native  American  Church.  Thus,  even  though  the  tribes  are  allowed  to 
establish  religions,  there  must  be  a  requirement  of  religious  tolerance.  Other- 
wise, Congress'  deference  to  Indian  theocracy  may  have  created  a  monster. 

The  Note's  discussion  of  procedural  due  process  is  unfortunately  not  particu- 
larly cogent,  in  that  it  again  hinges  protection  on  tribal  membership.  On  this 
basis,  the  Note  appears  to  question  the  result  in  Dodge  v.  Nakai-^  the  first 
major  case  under  the  Indian  Civil  Rights  Act.  In  that  case  a  nonmember  OEO 
attorney  was  successful  in  overturning  a  tribal  exclusion  order.  Consistent  with 
Its  defense  of  the  exclusion  of  nonmembers  even  for  purely  political  reasons 
the  Note  would  allow  the  tribal  council  to  exclude  nonmembers  with  only  a 
minimum  hearing  requirement. 

I  cannot  agree  that  the  member-nonmember  distinction  should  determine  the 
scope  of  the  protection  to  be  afforded  by  the  free  speech  and  due  process  provi- 
sions of  the  Indian  Civil  Rights  Act.  Firstly,  and  perhaps  most  importantly, 
this  is  an  era  of  increasing  Indian  militancy,  which  will  see  increasing  parti- 
cipation by  non-tribal  members  in  tribal  politcal  processes.  Secondly,  we  are 
increasingly  seeing  intermarriages  between  tribes.  The  definition  '  of  tribal 
membership  accepted  by  the  Note  would  allow  one  spouse's  tribe  to  exclude 
the  other  spouse  from  all  political  processes,  or  expel  him  or  her  from  the 
reservation,  even  though  he  or  she  might  have  spent  most  of  his  or  her  life 
on  that  reservation.  Likewise,  their  children  could  be  excluded  from  tribal 
privileges,  making  the  burden  of  marriage  outside  the  tribe  onerous  or  perhaps 
even  prohibitive.  Conceding  that  full  participation  in  tribal  political  processes, 
including  the  right  to  vote,  must  remain  within  the  tribe's  authority,  I  would 
reject  any  further  limitation  on  the  political  rights  of  nonmembers. 

The  desire  for  the  power  to  exclude  outsiders  without  judicial  supervision 
stem.s  ultimately  from  the  historical  limitation  of  tribal  jurisdiction  which  has 
left  the  tribes  defenseless  against  outsiders.  Yet  what  is  needed  is  not  less 
supervision  of  exclusion,  but  rather  the  dvelopmnt  of  the  tribal  courts  and 
processes  to  the  point  where  their  jurisdiction  can  be  successfully  enlarged  or 

"7rf. 

20  Td. 

^^T(l.  at  13fi.^-64. 

=-/'/.  at  l.'?64. 

'ioQl""^  §'°"''  F^""."  ^i^;^'"?-  ""■  Wilson,  CfP.  No.  73-5036  (D.S.D.). 
"298  F.  Supp.  17  &  26  (D.  Ariz.  1968). 
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lully  asserted,  through,  for  example,  the  "long-arm"  statutes  now  iu  effect  ou 
the  bglala,  Blackf eet,  Gila  River  and  Salt  River  reservations."" 

I  reject  the  use  of  the  member-nonmember  dicotomy  for  exclusion  purposes 
even  though  I  recognize  the  necessity  that  tribes  have  some  control  over  non- 
members  coming  to  their  reservation.  It  is  my  firm  belief  that  uniform  laws 
uniformly  enforced  can  beter  accomplish  control  over  nonmembers  so  long  as 
deference  is  paid  to  the  tribes'  need  for  cultural  autonomy.  This  unfortunately 
would  result  in  increased  federal  court  scrutiny  of  tribal  membership  criteria 
since  the  courts  would  have  to  determine  membership  for  exclusion  purposes. 
Control  of  these  membership  criteria  is,  however,  the  key  to  the  survival  of 
t'-ibal  groups.  For  mv  part,  the  preservation  of  this  membership  power  seems 
far  more  important  'than  the  preservation  of  the  power  to  exclude  "outside 
agitators."  Thus,  while  the  tribes  may  have  to  yield  on  the  issue  of  exclusion 
of  nonmembers,  they  should  retain  the  ultimate  control  over  the  setting  of  cri- 
teria for  tribal  membership.  .     ,  ,      .     . 

What  the  Harvard  Law  Review  Note  fails  to  supply  is  a  doctrinal  basis  for 
not  applying  the  guarantees  of  the  Indian  Civil  Rights  Act  in  a  particular 
situation  and  a  test  to  determine  its  applicability.  Thus,  although  the  Note 
seems  to  me  have  suggested  the  proper  parameters,  the  rubric  of  tribal  sov- 
ereignty is  not  helpful  or  persuasive.  A  key  to  the  interpretation  of  the  Indian 
Civil  Rights  Act  therefore  seems  still  to  be  required. 

The  Yoder  Analogue 

The  most  striking  analogue  to  the  kind  of  process  required  in  interpreting 
the  Indian  Civil  Rights  Act  is  found  in  the  case  of  Wisconsin  v.  i  orfer.-^  In 
Yoder  the  Supreme  Court  restricted  the  reach  of  the  Wisconsin  compulsory 
education  law  when  it  was  found  to  conflict  with  the  "central  cultural  values" 
of  a  discrete  society  and  .subculture,  tlie  Ami.sh.  Concededly,  Yoder  dealt  with 
explicitly  religious  objections  to  compulsory  education.  But  the  courts  could 
apply  the  same  test  in  interpreting  and  applying  the  Indian  Civil  Rights  Act 
in  light  of  those  cultural  values  found  to  be  "essential"  to  the  tribal  cultural 
milieu.  , 

In  Yoder,  the  Court  held  that  the  free  exercise  clause  of  the  first  amend- 
ment, made  applicable  to  the  states  by  the  fourteenth  amendment,  necessitated 
a  balancing  process  when  the  religious  beliefs  of  the  Amish  were  found  to  con- 
flict with  the  state's  interest  in  compulsory  education.  The  Court  in  Yoder  was 
careful  to  emphasize  that  only  a  form  of  state  regulation  which  would  gravely 
endanger,  if  not  destroy,  the  free  exercise  of  the  Amish  religious  beliefs  could 
be  abrogated  by  the  first  amendment.  The  opinion,  written  by  Mr.  Chief  .Justice 
Burger,  discussed  in  detail  the  beliefs  of  the  Amish,  and  specifically  found  that 
the  Amish  objection  to  formal  education  beyond  the  eighth  grade  was  "firmly 
grounded  in  .  .  .  central  religious  concepts."  '-'' 

Summarizing  its  holding,  the  Court  concluded  that : 

"Aided  by  a  history  of  three  centuries  as  an  identifiable  religious  sect  and  a 
long  history  as  a  successful  and  self-sutficient  segment  of  American  society, 
the  Amish  in  this  case  have  convincingly  demonstrated  the  sincerity  of  their 
religious  belief,  the  interrelationship  of  their  belief  with  their  mode  of  life,  the 
vital  role  which  belief  and  daily  conduct  play  in  the  continued  survival  of  Old 
Order  Amish  communities  and  thfir  religious  organization,  and  the  hazards 
presented  by  the  State's  enforcement  cf  a  statute  generally  valid  as  to  others. 
Beyond  this,  they  have  carried  the  even  more  difficult  burden  of  demonstrating 
the  adequacy  of  their  alternative  mode  of  continuing  informal  vocational  educa- 
tion in  terms  of  precisely  those  overall  interests  that  the  State  advances  in 
support  of  its  program  of  compulsory  high  school  education.  In  light  of  this 
convincing  showing,  one  which  probably  few  other  religious  groups  or  sects 
•could  make,  and  weighing  the  minimal  difference  between  what  the  State  would 
require  and  what  the  Amish  already  accept,  it  was  incumbent  on  this  State  to 
show  with  more  particularity  how  its  admittedly  strong  interest  in  compulsory 
education  would  be  adversely  affected  by  granting  the  exemption  to  the 
Amish."  ^ 

From  the  above  quotation,  it  is  apparent  that  the  Court  in  Yoder  was  artic- 


M  The  Indian  Civil  Rights,  Five  Years  Later,  supra  note  2.  at  25,  29,   31. 
^iOQ  U.S.  205  (1972). 
'"Id.  at  210. 
^Id.  at  235-36. 


262 

ulatiug  a  relatively  narrow  exemption  from  the  compulsory  education  statute 
inose  advocates  of  tribal  sovereignty  who  desire  broad  exemptions  from  the 
provisions  of  the  Indian  Civil  Rights  Act  would  undoubtedly  be  unhappy  with 
the  hmited  Yoder  standard.  In  particular,  the  insistence  of  the  Court  in  Yoder 
in  grounding  its  decision  on  the  free  exercise  clause  rather  than  on  principles 
ot  community  sovereignty  acts  to  limit  the  scope  of  the  decision 

Of  course,  the  Amish  community  does  not  enjoy  the  same  lous-standing  rec- 
ognition of  sovereign  status  accorded  to  Indian  tribes,  nor  is  there  anv  treaty 
^^'i'^.r.^^  obligation  between  either  the  United  States  or  the  State  of  Wisconsin 
and  the  Amish  people.  Thus,  the  Indian's  right  to  a  separate  mode  of  life  is 
more  firmly  established  than  that  of  the  Amish.  Also,  for  the  Indian,  religion 
and  culture  are  either  interdependent  or  equivalent :  so,  even  more  than  the 
Amish,  Indians  must  be  entitled  to  a  "separate"  way  of  life.  Yoder  must  pro- 
tect Indian  central  cultural  values"  from  abridgement  under  the  Indian  Civil 
xtights  Act. 

It  is  snibmitted  that  the  action  of  the  United  States  Congress  in  enacting  the 
Indian  Civil  Rights  Act  abrogated  whatever  absolute  tribal  sovereign  Immu- 
nity from  suit  which  might  have  preceded  the  enactment,  although  some  oues- 
tion  remains  as  to  immunity  from  damages.  Accordingly,  if  some  vestage  of 
tribal  soverei^gnty  is  to  be  preserved,  a  consistent  principle  must  be  found  to 
defend  that  tribal  sovereignty.  The  concept  of  sovereign  immunity  from  suit 
will  not  sufhce;  it  protects  to  much,  too  indiscriminatelv.  It  is  in  the  light  of 
the  inadequacy  of  the  older  concept  of  tribal  sovereign'  immunitv  that  I  pro- 
pose a  ne^er  concept,  based  on  the  principle  that  the  "central  cultural  values" 
of  tribal  life  are  entitled  to  protection  under  the  free  exercise  clause  of  the 
first  amendment,  and  that  rights  protected  by  the  free  exercise  clause  must 
override  certain  provisions  of  the  Indian  Civil  Rights  Act  of  1968 

Yoder  IS  a  starting  point.  It  should  be  clear  by  direct  analogv  that  the  South- 
western Pueblos  cannot  be  faulted  for  allowing  yoimg  male  m^embers  to  disobey 
compulsory  school  attendance  laws  during  their  period  of  apprenticeship  in  the 
ceremonial  clans.  Similarly,  I  would  urge  substantial  deference  to  the  process 
of  appointment  of  the  theocratic  leadership  of  the  Pueblo  tribes  even  though 
that  appointment  process  is  essentially  undemocratic.  This  deference  should 
perhaps,  also  be  extended  to  their  decisions.  AYhere  the  leadership  is  less  "tra- 
ditional however,  as  in  the  case  of  the  plains  Indians,  the  argument  to  extend 
special  deference  is  weaker.  On  the  other  hand,  a  court  should  not  be  reluctant 
to  enter  into  a  dispute  involving  even  a  theocratic  government,  when  it  is  clear 
tnat  the  actions  of  that  government  threaten  the  verv  basis  of  tribal  exisrence 
1  urther  some  provisions  of  the  Act  must  probably  remain  inviolate,  such  as 
the  right  to  freedom  of  speech.  ' 

TT  ^?'!,''of  .""^  Groundliog  v.  Keeler,^  stands  for  the  proposition  that  neither  the 
United  States  Constitution  nor  the  Indian  Civil  Rights  Act  require  election  of 
tribal  officials.  Accordingly,  the  most  basic  fear  articulated  bv  the  Pueblos  in 
the  legislative  hearings  concerning  the  Act  has  apparentlv  been  obviated  bv  the 
construction  given  to  the  Act  by  the  federal  courts.  This  is  the  kind  of  "flex- 
ible interpretation  which  a  Yoder  approach  could  provide,  and  on  a  more 
compelling  basis  than  the  unsatisfactory  defense  of  tribal  sovereignty  as 
exemplified  by  the  opinion  in  Gmundhog.  ^     :>    <^^ 

The  Yoder  approach  has  several  advantages  over  the  tribal  sovereignty  con- 
IfFtJ  }'^  V-'^^^  ^^A^''.^.^  exercise  rights  of  the  tribe  against  the  fundamental 
rights  of  individual  Indian  people.  This  approach  is  clearlv  superior  to  an  ap- 
proach which  attempts  to  balance  the  rights  of  the  people  against  the  "sov- 
ereignty of  the  tribe  or  to  defer  to  the  tribe's  sovereigntv  in  "intra-tribal" 
disputes  Under  the  Yoder  test,  both  rights  can  be  evaluated,'  and  the  fac^s  can 
dictate  the  result,  rather  than  the  result  being  dictated  by  the  arbitrarv  and 
outworn  concept  of  sovereignty,  bormw  from  Anglo-Saxon  lurisprndenr-e.  The 
notion  that    the  King  can  do  no  wrong"  has  no  place  in  tribal  justice  svstems 

«r.nn!'n/fi^t  /T'"'''^?*:^  ^^  t  '^^"^'^^^  ^^^  '"'  ^^''ce  i"  evaluating  the  legitimate 
scope  of  the  Indian  Civil  Rights  Act. 

^Ji^^  ll!'-''^'Y-^  objectjon  which  will  be  raised  is  that  Yoder  contemplates  a 
rather  high  burden  of  proof  to  make  out  the  tribes'  free  exercise  claims  To 
ZTh^JT^'-  ?*"  .lii«<or}cal  status  of  the  tribes  will  given  them  an  advantage 
^Toi  f  Amish,  since  the  Indians'  right  to  a  separate  way  of  life  is  well  estab- 
lisfied  as  a  part  of  our  .iurisprudence.  Moreover.  I  would  generallv  favor  a 
liberalization  of  the  criteria  necessary  to  present  a  free  exercise  case  under 
=»442  F.2d  674  (10th  Clr.  1971). 
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Yoder.  However,  technical  matters  concerning  the  burden  of  proof  are  not  the 
critical  issue.  The  issue  presented  is  how  to  "weigh  individual  rights  and  triiial 
values  to  determine  operative  standards  for  each  situation."  ^"  The  Yoder 
analogue  makes  this  balancing  process  easier  in  that  it  specifies  that  the  tribal 
values  or  central  cultural  values  at  stake  must  be  delineated  in  the  context  of 
a  particular  tribe  and  a  particular  culture  by  inquiring  into  any  tribal  free 
exercise  claim.  Yoder  thus  gives  the  courts  a  procedure,  and,  to  some  exteiit.  a 
standard,  upon  which  to  begin  the  difficult  process  of  interpretation  which  the 
Indian  Civil  Rights  Act  requires. 

The  Judicial  Response 

Perhaps  the  most  comprehensive  and  sensitive  discussion  of  the  issues  pre- 
sented by  the  Indian  Civil  Rights  Act  which  has  appeared  in  judicial  opinions 
to  date  is  that  of  McCarty  v.  Steclc.^^  In  that  case,  Judge  Anderson  articulated 
a  flexible  interpretation  of  the  Indian  Civil  Rights  Act  similar  to  that  urged  by 
many  commentators  and  similar  to  that  which  would  obtain  under  the  Yoder 
analogue : 

"[T]he  record  suggests  some  concern  at  least  that  those  guarantees  incor- 
porated by  the  Indian  Civil  Rights  Act  not  be  unduly  disruptive  of  tril  al  cul- 
ture. Some  such  guarantees  of  fairness  might  be  adapted  to  the  Indians  through 
the  application  of  general  rules  of  fairness  rather  than  strict  rules  of  pro- 
cedure. It  ^vould  thus  appear  that  the  Indian  Civil  Rights  Act  is  properly  con- 
sidered in  the  context  of  federal  concern  for  Indian  self-government  and  cul- 
tural autonomy  :  its  guarantees  of  individual  rights  should,  where  possible,  be 
harmonized  with  tribal  cultural  and  governmental  autonomy. 

"Thus,  f(jr  instance,  usual  standards  of  equal  protection  and  due  process  may 
be  modified  where  their  imposition  otherwise  would  threaten  basic  tribal  inter- 
est. Where,  as  here,  plaintiffs  seek  compliance  with  existing  tribal  procedures, 
applications  of  flexible  equal  protection  and  due  process  safeguards  of  the 
Indian  Civil  Rights  Act  appears  appropriate."  ''' 

Judge  Anderson  is  not  the  only  federal  judge  to  recognize  the  necessity  for- 
such  a  "flexilile"  interpretation.  But  the  question  remains:  How  well  have  the 
courts  responded  to  the  challenge  of  applying  the  Indian  Civil  Rights  Act?  In 
my  opinion,  they  have  generally  not  responded  well. 

As  the  federal  courts  began  to  receive  cases  predicated  on  the  Indian  Civil 
Rights  Act,  they  quickly  saw  the  thrust  of  the  Act  in  abrogating  the  judicial 
doctrine  of  tri)ial  constitutional  immunity  which  had  for  so  long  allowed  thera 
to  "wash  their  hands''  of  intratribal  disputes  under  the  Talton  ruling.  The 
judicial  reaction  to  the  abrogation  threat  varied,  depending  primarily,  I  suspect, 
on  the  situation  of  the  tribe  at  issue  and  the  willingness  of  the  federal  judge  iu 
each  ease  to  inter\  ene  in  iutra-tribal  disputes. 

The  Eighth  Circuit  and  the  Tenth  Circuit  were  conspictious  in  affirming  the 
rights  of  tribal  sovereignty.  In  Daly  v.  Crow  Creek  Siou.x  Tribe,'^  the  plaintiffs 
requested  the  federal  court  to  require  that  the  tribe  allow  tribal  mem.bers  living 
off  of  the  reservation  to  vote  iu  tribal  elections  and  permit  persons  of  one- 
quarter  blood  to  hold  office.  The  court  denied  relief,  stating  in  part : 

"Indians,  in  designing  their  own  apportionment  plan  and  election  rules,  are 
entitled  to  set  those  requirements  they  find  appropriate  so  long  as  they  are 
uniformly  applied. 

"[T]he  tribe  has  a  sufficient  cultural  iutere.st  in  setting  a  higher  blood  quan- 
tity requirement  to  hold  office  than  for  mere  membership  in  the  tribe  if  it  so 
desires. 

"[W]hether  or  not  the  tribe  should  take  into  account  members  of  the  tribe 
who  do  not  reside  on  the  reservation  ...  is  a  purely  internal  decision  which 
must  be  made  by  the  tribe  itself."  ^* 

The  Eighth  Circuit  has  also  indicated  that  the  federal  courts  will  abstain 
from  entertaining  any  complaint  under  the  Indian  Civil  Rights  Act  unless  the 
plaintiff  can  first  show  exhaustion  of  all  reasonably  available  means  to  obtain 
relief  from  the  tribe  itself.  Under  this  rationale,  the  court  declined  to  hear  a 
condemnation  dis-pute  between  a  tril)al  member  and  the  tribe,  because  the 
plaintiff  had  failed  to  seek  an  appeal  in  the  Superior  Tribal  Court  from  the 
disputed  Jtmior  Tribal  Court  judgment.^ 


30  Harv.  L.  Rev.  Note,  supra  note  2,  at  1369. 

31  ,S53  F.  Supp.  629  (D.  Utah  1973). 
8=  Id.  at  6.33-34. 

83  483  F.2cl  700  (10th  Civ.  1971). 

«*/(?.  at  705,  706.  707. 

»E  O'Neal  V.  Cheyenne  River  Sioux  Tribe,  482  F.2d  1140  (8th  Clr.  1973). 
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The  Tenth  Circuit  has  signalled  a  similar  wish  to  retain  to  some  extent  the 
immunity  doctrine.  In  Groundhog  v.  Kceler,^  case  involving  a  challenge  to  the 
Con^rressional  enactment  permitting  the  B.I.A.  to  appoint  the  principal  chief  of 
the  Cherokees,  the  court  specifically  urged  in  dictum  that  "in  some  respects  the 
equal  protection  requirement  of  the  Fourteenth  Amendment  should  not  be 
embraced  in  the  Indian  Bill  of  Rights."  ^' 

In  other  cases,  however,  the  circuit  courts  have  not  been  so  reluctant  to  exer- 
'Ci.se  jurisdiction.  The  Eighth  Circuit  has  upheld  general  civil  rights  jurisdiction 
pursuant  to  28  IJ.S.C.  §  1343(4)  in  addition  to  the  remedy  of  habeas  corpus 
provided  by  the  Indian  Civil  Rights  Act  itself  and  has  entertained  jurisdiction 
over  a  tribal  election  dispute  in  Luxon  v.  Rosebud  Sioux  Trihe.^  The  Xinth 
•Circuit  affirmed  section  1343(4)  jurisdiction  in  Johnson  v.  Lower  Elwha  Tribal 
•Comvi unity:"  On  the  other  hand,  the  Tenth  Circuit  managed  to  avoid  the  juris- 
idictional  issue  in  Satterj/  v.  Arapaho  Tribal  Council,*^  by  affirming  the  decision 
of  the  district  court."  The  circuit  court  rejected  the  district  court's  rationale 
that  the  Indian  Civil  Rights  Act  failed  to  provide  an  express  grant  of  juris- 
diction to  review  intra-tribal  matters.  However  the  circuit  court  upheld  the 
district  court's  findings  that  the  complaints  themselves,  relating  to  the  admin- 
istration of  the  tribal  enrollment  ordinance,  failed  to  state  facts  which  showed 
a  den'tal  of  due  process  or  equal  protection.  Thus,  the  Tenth  Circuit,  in  a  gen- 
erally opaque  opinion,  replicated  the  Eighth  Circuit's  more  reasoned  deference 
to  tribal  enrollment  practices  in  Dali/,  while  intimating  that  its  earlier  decision 
in  the  Martinez  v.  Southern  IJte  Tribe  ^'  was  probably  no  longer  good  law. 

The  response  of  the  lower  federal  courts  to  the  Indian  Civil  Rights  Act  has 
filso  been  cautious,  but  many  courts  have  provided  relief.  Election  disputes  have 
been  the  most  frequent.  In  addition  to  the  Eighth  Circuit's  holding  in  Luxon, 
the  Utah  and  Nebraska  district  courts  have  provided  relief  in  McCurdii  v. 
Steele  *^  and  Solomon  v.  LaRose,*^  both  of  which  involved  attempts  to  frustrate 
■elections  by  ignoring  the  tribal  election  code,  similar  to  the  issue  raised  in 
Boycr  v.  Shoshone-Bannock.  Indian  Tribes}' 

On  the  other  hand,  the  plaintiffs  in  Means  v.  Wilson^'^  were  denied  relief,  even 
though  the  plaintiffs  alleged  multiple  violations  of  the  tribal  election  code.  The 
<listrict  court  first  indicated  that  its  interpretation  of  the  Eighth  Circuit's  opin- 
ion in  Luxon  was  that  intra-tribal  controversies  could  not  be  entertained  imder 
title  28  United  States  Code  spction  1343(4),  since  "an  action  involving  an 
internal  controversy  among  Indians  over  tribal  government  is  a  subject  not 
within  the  jurisdiction  of  a  federal  court  under  Luxon."  " 

The  court  went  on  to  hold  that  the  plaintiffs  had  failed  to  exhaust  tribal 
remedies,  even  though  the  plaintiffs  had  filed  a  detailed  protest  with  the  tribal 
Election  Board,  the  only  remedy  provided  by  Oglala  law,  and  the  Board  had 
refused  to  act.  This  writer  would  argue  that  the  alistention  doctrine  of  O'Neal 
only  applies  after  the  tribal  court  has  assumed  jurisdiction,  particulary  since 
the  Oglala  Sioux  Tribe  asserts  its  sovereign  immunity  from  suit.  Further,  it 
seems  quite  proper  to  urge  that  the  federal  courts  take  jurisdiction  when  there 
is  a  strong  inference  of  bias.  The  course  of  the  dispute  between  Russell  I^.Ieaus 
and  Richard  Wilson  certainly  supports  such  an  inference.  The  nlternative  is  to 
deny  relief  altogether  in  mo!*t  election  disputes.  For  an  example  of  the  treat- 
ment of  election  complaints  in  tribal  court,  the  outcome  of  the  case  of  Bot/er  i'. 
Shoshonc-Bannorlc  Indian  Tribes  is  instructive.  After  the  Idaho  State  Supreme 
Court  opinion  was  handed  down,'"*  the  Fort  Hall  Court  took  jurisdiction.  Six 
years  after  the  Fort  Hall  Court  took  jurisdiction  and  a  full  decade  after  the 
disputed  election,  the  tribal  court  issue  its  final  judgment  dismissing  the 
amended  complaint  on  the  ground  of  tribal  immunity  from  suit.*' 


=<M42  F.2d  764  (10th  Clr.  1971). 

^7  T<1.  at  fiS2. 

3«4r,.o  F.2d  69S  (Sth  Clr.  1972). 

S9  4S4  ;p2rt  200  (9th  Cir.  197.^). 

^M.^.8  F.2cl  278  (10th  Cir.  1971). 

-SI  Pinnow  &  Shoshone  Tvibal  Pouncil,  314  F.  Supp.  1157  (D.  "Wyo.  1970). 

«249  F.2rt  91.5  (10th  Cir.  1957). 

*^?.^'A  F.  Supp.  629  (D.  Utah  1973). 

^*  .^55  F.  SiipR.  715  (D.  Neb.  1971). 

15  92  Triaho  2.j7.  441  P.Sd  167  flPRS).  F!ce  nltn  WlMte  Eagle  v.  One  Feathor.  47S  F.2fl 
1311  rsth  Cir.  1973)  ;  "Wounded  Head  v.  Tribal  Council.  Civ.  No.  7.3-5096  (P.S.D. 
April  19.  1974)  :  United  States  v.  San  Carlos  Apache  Tribe.  Civ.  No.  74-52  TUC  m. 
Ariz.  Am-U  12.  1974)  :  Armstrong  v.  Howard.  No.  R-72-CIV-31  (D.  Minn.  Jan.  22. 
19T4t  :  St.  Mark's  v.  Can.oan,  Civ.  No.  292R  (D.  Mont.  Oct.  23,  1970). 

«C1v.  No.  74-5010  (D.S.D.  Sept.  20,  1974). 

*'  Id.  at  slip  opinion  13. 

<s    Bover  v.    Shoshone-Bannock  Indian   Trfbor..   92   Idaho  257,   441   P.2d   107    n068). 

^sBoyer  v.   Shoshone  Bannock  Indian  Tribes    (Ft.   HaU  Ind.   Ct.   Sept.    10,   1974). 
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The  third  reason  supporting  the  dismissal  of  the  complaint  in  Means  i\ 
Wilson  was  the  court's  announced  holding  that  the  complaint  fails  to  state  a 
claim  upon  which  relief  can  be  granted,  because :  "This  court  should  not  set 
aside  a  tribal  election  under  the  Indian  Civil  Rights  Act  in  circumstances  in 
which  a  non-Indian  local  election  under  the  Fourteenth  Amendment  would  not 
be  set  aside."  ^  The  basis  for  the  courfs  ruling  was  the  Eighth  Circuit's  hold- 
ing in  Pcttengill  v.  Put/nam  County."^  that  criminality,  fraud,  or  discrimination 
must  be  shown  to  justify  federal  intervention  in  irregularities  In  the  adminis- 
tration of  local  elections.  Of  course,  Pettcngill  was  based  on  a  judgment  of 
comity,  to  avoid  federal  "tinkering  with  the  state's  election  machinery,"^  a. 
doubtful  rationale  when  the  allegation  is  that  the  machinery  has  broken  down; 
as  in  the  Means  case.  The  courfs  holding  is  even  more  questionable,  in  light  of 
the  allegations  of  \'iolations  of  federal  criminal  and  civil  conspiracy  laws  auc! 
interference  with  free  speech  and  due  process  rights  under  title  25  L'uited 
States  Code  section  1302(1),   (8)   contained  in  the  Means  v.  Wilson  complaint. 

The  problem  with  the  holding  is  clear,  in  that  it  amounts  to  a  severe  judicial 
limitation  of  what  appears  to  be  one  of  the  most  important  provisions  of  the 
Indian  Civil  Riglits  Act,  according  to  the  number  of  cases  filed,  i.e.,  the  appli- 
cation of  standards  of  fairness  to  tribal  elections.  Under  the  courfs  holding, 
the  federal  courts  will  not  require  the  tril)es  to  follow  their  own  election  rules.^'* 
Thus,  the  Luxon,  MeVnrdy  and  Solomon  courts  would  have  been  powerless  to 
act  imder  the  Means  holding. 

Tlie  greatest  weakness  in  the  opinion  is  that  it  fails  to  take  account  of  the 
tribal  .situation.  This  author  feels  that  the  effect  of  the  political  struggle 
between  Means  and  Wilson  should  have  been  considered.  Not  to  do  so  was  to 
fail  to  respond  to  the  real  dictates  of  the  situation. 

In  summary,  the  Means  v.  Wilson  decision  would  seem  to  imply  that  election 
disputes  are  not  proper  cases  for  federal  court  review  under  the  Indian  Civil 
Rights  Act.  This  case  illustrates  well  the  failure  of  the  federal  courts  to  act 
under  the  Indian  Civil  Rights  Act.  I  would  submit  that  no  cultural  value  would 
be  abridged  by  a  new  election  on  the  I'ine  Ridge  Reservation  and  that  the 
decision  fails  to  reinforce  the  cultural  and  political  integrity  of  the  tribe.  These 
are  the  considerations  we  must  ponder  in  order  to  make  sense  of  the  Indian 
Civil  Rights  Act. 

In  contrast  to  Means  r.  Wilson,  the  federal  courts  generally  have  intervened 
in  election  cases,  as  discussed  above  with  respect  to  the  Lu-ron.  McCurJy  and 
Solomon  cases.  They  have  however  recognized  tribal  determinations  of  eligibil- 
ity, as  in  the  Daly  case.  In  more  difficult  cases,  concerning  reapportionment,  the- 
courts  have  affirmed  the  one-man,  one-vote  principle  under  the  Indian  Civil 
Rights  Act  in  White  Eagle  v.  One  Feafher.'*  and  in  St.  Marks  v.  Canaan.^^  The 
White  Eagle  opinion  carefully  considered  the  cultural  issues  at  stake,  but 
determined  that  the  voting  procedures  of  the  tribe  are  not  entitled  to  special 
deference,  since  they  are  derived  from  Anglo-Saxon  models.  This  analysis  is 
w^ell  taken.  Thus,  the  Eighth  Circuit  concluded : 

We  have  no  problem  of  forcing  an  alien  culture,  with  strange  procedures,  on 
this  tril)e.  What  the  plaintiffs  .seek  is  merely  a  fair  compliance  with  the  tribe*!? 
own  voting  procedures  in  accordance  with  the  principles  Baker  v.  Carr  and 
subsequent  cases.^'^ 

The  other  recent  election  cases  ^'  have  generally  denied  relief  and  include  a 
specific  finding  that  the  twenty-.sixth  amendment  (18-year  old  vote)  does  not 
apply  to  Indian  tribes  through  the  Indian  Civil  Rights  Act  in  Wounded  Head  r. 
Tribal  Council.^''  This  seems  to  be  correct,  although  the  opinion  is  not  very  de- 
tailed. Tlie  only  recent  case  in  which  relief  was  secured  was  through  a  consent 
decree  filed  in  United  States  v.  San  Carlos  Apaehc  Tribe,^^  after  the  federal 
government  had  acted  to  enjoin  the  tribal  election  because  of  procedural  defects. 

Other  than  election  disputes,  enrollment  disputes  have  perhaps  been  the  most 
frequent  cases  brought  under  the  Indian  Civil  Rights  Act.  Although  the  old' 


50  Means  v.  Wilson.  Civ.  No.  74-5010  at  23  (D.S.D.  Sept.  20.  1974). 
51472  F.2d  121  (8th  Clr.  1973). 
5=/rf.  at  122. 

53  Briof    for    Unitofl    States    as    Amicus    Curiae,    Means    v.    Wil.'  on.    Civ.    Xo.    74-.501O 
(D.S.D.  Sept.  20.  1974). 

5*478  F.2(i  1311  (Sth  Cir.  1973). 

55  Civ.  No.  2928  (D.  Mont.  Oct.  23,  1970). 

5"  478  F.2d  at  1314. 

5"  Cases  cited  note  144  supra. 

58  Civ.  No.  73-.-)09R  (D.S.D.  April  19.  1974>. 

5i<Civ.  No.  74-52  TUC  (D.  Ariz.  April  12,  1974). 
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Martinez*^  rule  of  absolute  immunity  has  been  abrogated  by  the  Indian  Civil 
Rights  Act,  the  consensus  of  the  courts  has  been  to  defer  to  tribal  determina- 
tions of  membership  criteria,  as  long  as  the  enrollment  ordinance  is  fairly  and 
Impartially  administered.  The  leading  cases  are  the  Ninth  Circuit's  decisions 
m  Laramie  v.  Nicholson,'"-  Thompson  v.  Tonasket,''  and  the  South  Dakota  Dis- 
trict Court's  decision  in  Yellow  Bird  v.  Oglala  Sioux  Tribe.^'  The  Ninth  Circuit 
in  Laramie  and  Thompson  reversed  the  district  court's  denial  of  jurisdiction 
based  on  Johnson  v.  Loicer  Elwha  Tribal  Community'^  and  on  the  fact  that 
both  cases  asserted  discriminatory  administration  of  the  enrollment  ordinance 
at  issue.  Ycllotv  Bird,  on  the  other  hand,  was  dismissed  because  the  plaintiffs 
alleged  only  that  the  enrollment  criteria  were  arbitrary  and  capricious.^ 

The  only  other  reported  membership  challenge  now  in  litigation  is  being 
pressed  by  the  Department  of  Justice  in  Martinez  v.  Santa  Clara  Pueblo '"  The 
case  challenges  the  right  of  the  Pueblo  to  exclude  from  membership  and  from 
public  housing  the  children  of  Pueblo  women  and  non-Pueblo  men,  while  admit- 
ting children  of  a  Pueblo  man  who  is  married  to  a  Navajo  woman."  Masquer- 
ading as  a  simple  sex  discrimination  case,  this  case  seems  to  be  to  be  highly 
ill-advised,  and  one  can  only  hope  that  the  court  will  be  receptive  to  the 
Pueblo's  interest  in  determinmg  membership  criteria.  This  is  clearly  one  area 
where  courts  should  fear  to  tread,  since  the  cultural  values  at  stake  are  high 
indeed.  * 

JURISDICTION  AND  REMEDIES 

Aside  from  the  legitimate  attempt  to  insulate  tribal  governments  by  specify- 
ing areas  where  federal  court  intervention  may  be  inappropriate,  by  whatever 
standard,  there  has  been  a  simultaneous  effort  to  reduce  the  jurisdictional  and 
remedial  resources  available  under  the  Act.  I  believe  very  strongly  that  any 
limitation  on  the  scope  of  the  Indian  Civil  Rights  Act  should  be  achieved  by 
means  of  a  principled  discussion  of  the  areas  of  tribal  sovereignty  which  are 
so  critical  to  the  integrity  of  "central  cultural  values"  of  the  tribe  as  to  be 
protected  by  the  first  amendment.  Unfortunately,  the  published  opinions  have 
rarely  reached  such  a  plane,  although  a  number  of  more  technical  issues  have 
been  addressed.  Thus,  aside  from  the  absolute  bar  to  federal  court  iuter-ention 
suggested  by  the  doctrine  of  tribal  sovereign  immunity  and  its  derivative, 
abstention  from  interference  with  intra-tribal  disputes,  it  has  been  urged:  (1)' 
that  jurisdiction  under  the  Indian  Civil  Rights  Act  should  be  limited  to  the 
habeas  corpus  power  explicitly  conferred  by  the  Act;  (2)  that  tribal  sovereign 
immunity  should  apply  to  liability  for  damages  if  not  to  liability  for  equitable 
relief;  and  (3)  that  considerations  of  comity  between  the  federal  courts  and 
tribal  governments  should  require  exhaustion  of  tribal  remedies,  including 
tribal  court  remedies,  prior  to  entertaining  suits  in  the  federal  courts.  Each 
issi'e  will  be  addressed  in  turn. 

Jurisdiction 

The  first  of  these  contentions,  the  technical  argument  that  the  Indian  Civil 
Rights  Act  does  not  confer  jurisdiction  beyond  the  narrow  grant  of  habeas 
corpus  jurisdiction  specifically  included  in  the  Act,  has  been  rejected  by  the 
great  majority  of  the  courts  which  have  considered  the  issue.  The  Indian  Civil 
Rights  Act  is  clearly  an  "act  of  congress  providing  for  the  protection  of  civil 
rights."  and  the  federal  courts  therefore  have  upheld  jurisdiction  under  title 
28  United  States  code  section  1343(4),  the  general  civil  rights  jurisdictional 
provision." 

As  has  been  .seen,  the  Indian  Civil  Rights  Act  was  designed  to  create  "a  body 
of  substantive  rights,  patterned  in  part  on  the  federal  Bill  of  Rights,  to  extri- 
cate the  individual  Indian  from  the  legal  no  man's  land."  which  had  been 
created  by  the  line  of  decisions  holding  that  a  controversy  between  an  Indian 
and  his  tribal  government  was  an  internal  controversy  not  subject  to  the  juris- 

«"  Martinez  v.  Southern  Ute  Tribe.  249  F.2d  915  (10th  Cir.  1957). 

01487  F.2d  31.5  (9th  Cir.  1973).  ' 

•=487  F.2d  316  (fith  Cir.  1973).  cert,  denied,  95  S.  Ct.  132  (1974) 

"Civ.  No.  74-5009  (D.S.D.  Aug.  8,  1974). 

M4S4  F.  2ci  200  (9th  Cir.  1973). 

«sriv.  No.  74-5009  (D.S.D.  Aug.  8,  1974). 

6«Civ.  No.  9717  (D.N.M.  1974). 

«s  .Tohnson  v.  Lower  Elwha  Tribal  Community,  484  ^.2^  200  (9th  Cir  1973)  •  T-iiTon 
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1969)  ;  Dodge  V.  Nakai,  298  F.  Supp.  17  &  26  (D.  Ariz.  1968).  *  ®  *' 
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diction  of  the  federal  courts."  Accordingly,  the  courts  have  held  that  Congress 
has  created  certain  rights  in  the  Indian  Civil  Rights  Act  and  given  correspond- 
ing jurisdiction  of  actions  to  secure  those  rights.  In  such  a  context,  the  federal 
courts  have  the  power  to  fashion  remedies  appropriate  to  the  protection  of  the 
rights  established  by  the  Act.  As  was  held  by  Judge  Bratton  in  Loncassion  v. 
Leekity: 

"Violations  of  constitutional  rights,  however,  do  not  always  take  the  form 
of  incarceration,  and  if  enforcement  of  the  Act  v.ere  limited  to  habeas  corpus 
proceedings,  some  provisions  of  the  Act  would  be  unenforceable  and  thus  mean- 
ingless. Because  it  cannot  be  presumed  that  Congress  would  pass  an  Act  con- 
taining provisions  which  could  not  be  enforced,  the  existence  of  the  habeas 
corpus  provision  in  the  Act  cannot  be  said  to  limit  federal  court  jurisdiction 
to  those  proceedings."  ™ 

The  most  comprehensive  treatment  of  the  jurisdictional  issues  under  the 
Indian  Civil  Rights  Act  is  found  in  the  recent  article  by  Barbara  A.  Larson 
Webb  and  John  R.  Webb."  This  article  supports  the  courts  in  finding  jurisdic- 
tion under  section  1343(4)  and  also  under  section  1331,  the  federal  question 
jurisdiction  statute,  so  long  as  the  requirement  of  "substantiality"  is  met.  Thus, 
the  courts  appear  to  have  overcome  the  jurisdictional  hurdle,  contradicting 
the  conclusion  earlier  expressed  by  commentators  such  as  Lazaru.s,  that  the 
Indian  Civil  Rights  Act  may  indeed  have  "provided  a  right  without  an  effective 
remfdy.""  The  Webb  article  concludes  from  the  legislative  history  that  al- 
though the  specific  issue  of  remedies  was  not  addressed  by  Congress,  "the  im- 
portance of  the  rights,  and  the  historical  record  of  an  established  probability 
of  the  federal  judiciary  refusing  to  apply  any  constitutional  prohibitions 
against  the  tribes,  suggests  that  Congress  intended  this  Act  as  a  reversal  of 
that  policy.  The  limited  remedy  of  habeas  corpus  would  not  meet  that  goal."  ' 

Some  commentators,  including  Mr.  Ziontz  in  his  companion  article,  have  been 
critical  of  any  extension  of  federal  jurisdiction  under  the  Act,'''  while  others 
have  supported  broad  jurisdictional  authority  as  an  essential  tool  in  the  flex- 
ible interpretation  of  the  guarantees  provided  by  the  Act.'"  At  least  one 
Note"  has  criticized  the  habeas  corpus  remedy  as  overly  disruptive  of  the 
autonomy  of  the  tribal  justice  system  and  has  suggested  the  use  of  more  flex- 
ible remedies.  It  seems  to  be  well  recognized  that  Congress  neglected  any  seri- 
ous consideration  of  the  remedial  issue,  leaving  the  question  for  the  courts. 

There  is  no  evidence  that  Congress  meant  to  limit  rights  under  the  Indian 
Civil  Rights  Act  to  situations  involving  alleged  criminality,  and  it  is  clear  that 
Congress  did  intend  that  the  rights  conferred  by  section  1302  be  as  enforceable 
by  Indans  as  thev  already  are  by  the  rest  of  the  citizenry  under  the  fourteenth 
amendment  and  the  Civil  Rights  Act  of  1871.  The  plain  language  of  the  Act, 
the  legislative  history  previously  cited  and  the  historical  context  from  which 
the  Act  emerged  are  all  proof  of  this  fact.  Thus,  for  the  federal  courts  to 
refuse  jurisdiction  except  under  the  habeas  corpus  provisions  of  the  Act  would 
work  a  serious  limitation  on  the  scope  of  the  rights  provided  by  the  Indhm 
Civil  Rights  Act,  without  any  basis  in  principle  or  precedent.  Fortunately, 
the  courts  have  avoided  such  a  judicial  repeal  of  the  Act,  and  the  jurisdic- 
tional issue  appears  to  be  settled  at  this  time. 

Sovereign  Immunity 

The  courts  have  generally  recognized  that  the  sovereign  immunity  the  tribes, 
their  officers  and  employees  enjoyed  prior  to  the  enactment  of  the  Indian  Civil 
Rights  Act  has  been  abrogated  insofar  as  is  necessary  for  the  federal  courts 
to  enforce  the  rights  guaranteed  by  the  Act.'" 
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In  the  leading  case  of  Loncansion  v.  Leekity,'^  a  boy  shot  by  Zuni  polieemea 
sued  the  Pueblo  of  Zuni  for  damages  for  subjecting  him  to  unreasonable  and 
excessive  force  and  for  negligently  hiring  and  training  the  policeman.  The 
Pueblo  sought  dismissal  on  grounds  of  sovereign  imaiunity.  The  district  court 
replied : 

"Congress  having  exercised  its  power  to  subject  tribes  to  suit  by  passing  the 
Indian  Civil  Rights  Act,  a  tribe  cannot  claim  immunity  from  suit  under  the 
Act.  The  Act  does  not,  in  so  many  words,  provide  that  a  tribe  may  be  sued 
under  its  provisions  nor  does  it  explicitly  waive  sovereign  immunity  as  a 
defense.  However,  since  enforcement  of  the  provisions  of  the  Act  could  only 
occur  through  suits  in  courts  of  law,  the  Act  must  be  held  to  imply  that  suits 
may  be  brought  under  its  provisions.  To  hold  otherwise  would  render  the  Act 
an  unenforceable  admonition." '" 

One  variant  of  the  sovereign  immunity  defense  urged  by  many  tribal  law- 
yers is  to  concede  the  equitable  jurisdiction  of  the  federal  courts  pursuant  ta 
section  1343(4)  while  continuing  to  deny  that  the  tribes  may  be  subject  to 
liability  for  damages  absent  specific  Congressional  authorization.  At  the  out- 
set, it  should  be  admitted  that  this  argument  has  some  force,  and  it  should 
be  kept  in  mind  that  the  federal  courts  have  generally  been  reluctant  to  abro- 
gate state  immunity  from  damages  under  the  eleventh  amendment,  making  a 
rule  of  tribal  immunity  from  damages  consistent  with  our  overall  constitu- 
tional scheme.®"  Moreover,  Indian  tribes  ai-e  generally  not  wealthy,  and  pro- 
tection of  the  tribal  financial  base  may  be  critical  to  their  survival  as  independ- 
ent sovereignties. 

On  the  other  hand,  a  denial  of  relief  by  way  of  damages  will  effectively 
insulate  the  tribe  from  liability  for  certain  kinds  of  violations  of  individual 
rights  under  the  Indian  Civil  Rghts  Act.  It  may  be  argued  that  lability  of  trib- 
al oflBcers  will  provide  adequate  compensation  for  any  such  violations.  But. 
assuming  that  the  Act  is  construed  to  permit  such  actions,  liability  of  tribal 
ofiicers  will  surely  be  subject  to  some  form  of  qualified  privilege.*^  One  may 
legitimately  wonder  whether  a  further  propogation  of  the  doctrine  of  Ea;  Parte 
Yoiing,^-  which  makes  individual  liability  of  government  officers  the  primary 
means  for  recovery  of  damages  occasioned  by  abuses  of  state  sovereignty,  is 
really  advisable  in  this  area. 

If  the  Indian  Civil  Rights  Act  is  to  be  limited,  it  should  be  limited  in  a 
principled  way,  depending  on  the  amount  of  interference  with  "central  cultural 
^■alues."  not  by  an  ai'btrary  limitation,  depending  upon  the  type  of  relief 
available  or  sought.  The  eleventh  amendment  does  not  apply  to  tribes,  and 
the  concept  of  sovereign  immunity  from,  suit  for  damages,  a  policy  which  "runs 
counter  to  prevailing  notions  of  reason  and  justice.**  should  not  be  expanded 
into  new  ground  when  its  raison  d'etre  has  itself  been  repudiated. 

Loncassion  v.  Lcckity  has  demonstrated  that  the  federal  courts  are  willing 
to  imply  a  remedy  in  damages  for  violations  of  the  Indian  Civil  Rights  Act. 
In  Loncassion,  the  Pueblo  and  a  tribal  policeman  were  both  held  to  be  liable 
for  damages.  To  deny  the  plaintiff  relief  by  way  of  damages  would  have  been 
to  deny  him  any  remedy  at  all  for  the  defendants'  illegal  conduct.  The  courts' 
supervision  of  the  amount  of  the  damages  is  the  ultimate  bulwark  to  prevent 
harm  to  tribal  sovereignty  from  overzealous  enforcement  of  the  Act,  and  the 
danger  to  tribal  resources  can  be  easily  minimized.  Senate  Bill  1343.  proposed 
by  the  executive  branch,  contemplates  insurance  coverage  coupled  with  waiver 
of  tribal  sovereign  immunity  up  to  the  amount  of  the  policy  for  all  contrac- 
tual tribal  activities." 

The  sovereign  immunity  issue  is  by  no  means  free  from  doubt.  The  tribes' 
historical  immunity  goes  beyond  the  Talton  deference  to  tribal  self-government 
in  "internal  alTairs"  or  "intra-tribal"  controversies,  and  constitutes  a  general 
bar  to  suit  against  the  tribes  in  the  absence  of  express  Congressional  action 
abrogating  the  immunity.*"  Further,  some  commentators  have  argued  that  the 


78  3.^4  F.  Siipp.  370  (D.N.M.  1971). 
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Indian  Civil  Rights  Act  "does  not  constitute  Congressional  consent   to   suits- 
against  the  tribes."  ^ 

However,  the  consequences  of  upholding  tribal  sovereign  immunity  from 
suit  under  the  Indian  Civil  Rights  Act  are  potentially  as  serious  as  a  total 
denial  of  jurisdiction.  Thus,  although  the  one  established  excei^tiou  to  the 
doctrine  of  sovereign  immunity  is  the  allowance  of  suits  against  individuals 
actng  outside  of  the  scope  of  their  authority  on  the  principle  of  E-v  Parte 
Younff,^''  the  Indian  Civil  Rights  Act  specifically  applies  only  to  tribal  actiort 
and  not  to  actions  of  individuals."^  Despite  the  implication  of  Loncassion  v. 
Leekity,^^  a  good  argument  can  therefore  be  made,  and  seems  to  be  accepted, 
in  the  recent  decision  in  Means  v.  Wilson,'"'  that  the  Indian  Civil  Rights  Act 
does  not  reach  individual  action  ab.seut  a  showing  that  the  defendants  acted 
within  the  scope  of  their  tribal  offices."^  On  that  basis,  the  combination  of  tribaL 
sovereign  immunity  and  lack  of  jurisdiction  over  individuals  would  totally 
preclude  relief  under  the  Act,  or,  at  the  very  least,  would  totally  preclude  relief 
in  damages.  This  would  in  turn  sharply  reduce  the  effectiveness  of  the  Act 
and  the  scope  of  the  protection  provided  and  would  make  the  vindication 
of  rights  against  political  repression,  such  as  the  rights  involved  in  the  Oglala 
Sioux  case,""  impossible. 

As  far  as  the  specific  argument  of  executive  privilege  from  liability  for 
damages  based  on  some  standard  such  as  "good  faith  discretionary  acts"  is 
concerned,  personal  immunity  or  privilege  must  be  qualified  so  as  to  afford, 
substantial  protection  under  the  Indian  Civil  Rights  Act.  On  the  one  hand,^ 
tribal  officials  must  not  be  deterred  in  their  duties  by  fear  of  liability  for 
damages;  on  the  other  hand,  tribal  ofiicials  must  be  deterred  by  the  .substan- 
tive provisions  of  the  Indian  Civil  Rights  Act.  Liability  should  certainly  de- 
pend upon  some  finding  of  fault,  but  the  articulation  of  a  qualified  executive 
privilege  should  be  left  as  narrow  as  possible,  and  dependent  upon  affirmative 
findings  by  the  federal  court.s. 

Some  commentators  have  argued  that  even  though  habeas  corpus  relief 
may  not  be  sufficient  to  enforce  the  provisions  of  the  Indian  Civil  Rights  Act, 
the  damage  remedy  should  be  denied  becau.se  of  its  threat  to  Indians'  limited 
tribal  and  individual  resources.  Some  tribes  have  complained  of  oppression, 
sim-ply  from  the  necessity  of  defending  such  suits."^  However,  it  must  be  noted 
that  it  is  the  tribes  who  have  not  adhered  to  elementary  standards  of  fairness 
in  tribal  court  pi-oceedings  in  the  past"  that  have  been  among  the  first  to 
invoke  their  .sovereign  pi-erogatives.""  And  if  expense  is  the  real  objection, 
federal  funding  should  be  made  available  to  relieve  the  problem. 

Access  to  equitable  and  declaratory  relief  against  tribes,  but  not  damages, 
would  be  more  acceptable  to  most  advocates  of  tribal  sovereignty,  and  has 
been  suggested  in  a  recent  article."*'  Of  course,  the  remedial  distinction  is  irrele- 
vant to  the  issue  of  subject  matter  jurisdiction,  and  the  doctrine  of  tribal 
immunity  from  suit  is  jurisdictional  in  nature.  Since  jurisdiction  under  title 
28  United  States  Code  section  134.3(4)  expres.sly  includes  a  grant  of  authority 
over  actions  "to  recover  damages,"  it  is  difficult  to  see  how  such  a  remedial 
distinction  could  be  sustained,  except  by  judicial  restraint  in  appropriate  cases. 
But  remedies  should  indeed  be  carefully  tailored  to  fit  each  case  brought  under 
the  Indian  Civil  Rights  Act. 

Sovereign  immunity,  which  has  bedeviled  the  federal  courts  when  invoked 
by  the  states  under  the  eleventh  amendment,  has  hindered  the  enforcement 
of  the  provisions  of  the  fourteenth  amendment,  especially  under  the  present 
Supreme  Court.*"  But  despite  the  long-standing  quarrel,  the  courts  have  never 
squarely  faced  the  issue  of  whether  or  not  the  fourteenth  amendment  neces- 
sarily abridges  the  provisions  of  the  eleventh  to  the  extent  required  for  its 
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full  enforcement.  Thus,  the  issue  which  the  courts  must  face  in  deciding 
whether  or  not  the  Indian  Civil  Rights  Act  waives  tribal  sovereign  immunity 
is  precisely  the  question  which  has  been  avoided  for  so  long  with  res^pect 
to  the  fourteenth  and  eleventh  amendments.  Since  the  Indian  Civil  Rights  Act 
does  not  share  the  individualized  focus  of  the  fourteenth  amendment,  but 
directly  focuses  on  the  tribes'  exercise  of  the  powers  of  self-government,  the 
i.ssue  is  whether  the  courts  will  seek  to  enforce  the  Act  or  whether  they  will 
seek  to  frustrate  the  Act  through  new  doctrines  of  tribal  immunity  from 
damages.  Because  tribal  resources  are  so  limited,  the  courts  must  be  circum- 
spect in  granring  damages,  but  the  courts  must  retain  that  power.  Federally 
fimded  insurance  for  contractual  activities  is  a  start,  but  a  more  comprehen- 
sive insurance  is  required,  and  it  is  the  obligation  of  the  federal  government, 
which  waived  the  tribes'  sovereign  immunity,  to  pay  the  price  of  civil  rights 
for  Indian  people. 

Ahstention  and  Exhaustion 

The  abstention  doctrine  and  the  exhaustion  of  tribal  remedies  requirement 
also  present  perplexing  problems  within  the  context  of  the  Indian  Civil  Rights 
Act.  These  problems  are  vividly  illustrated  by  the  recent  division  of  the  Eighth 
Circuit  in  O'Neal  v.  Cheyenne  River  Sioux  Tribal  CounciV^  O'Neal  concerned 
an  action  brought  in  federal  court  by  Indian  plaintiffs  against  several  officials 
of  the  Cheyenne  River  Sioux  Tribe  subsequent  to  a  Junior  Tribal  Court  order 
that  property  of  the  plaintiffs  be  seized  on  behalf  of  the  tribe.  Under  these 
circumstances,  the  Eighth  Circuit  held  that  the  plaintiffs  should  have  first 
applied  to  the  Superior  Tribal  Court  for  relief  before  applying  to  the  federal 
courts.  The  circuit  court  affirmed  the  district  court's  dismissal  of  the  suit  for 
failing  to  exhaust  all  available  tribal  remedies  declaring  that  these  remedies 
need  not  be  pursued  when  bringing  conventional  civil  rights  suits,  because 

"Congress  wished  to  protect  and  preserve  individual  rights  of  the  Indian 
peoples,  with  the  realization  that  this  goal  is  best  achieved  by  maintaining 
rhe  unique  Indian  culture  and  necessarily  strengthening  tribal  governments. 
From  this  perspective  an  exhaustion  requirement  is  consistent  with  the 
statute."  "* 
Nonetheless,  the  Eighth  Circuit  made  it  clear  that 

"[E]xhaustion  is  not  an  inflexible  requirement.  A  balancing  process  is  evi- 
dent :  that  is,  weighing  the  need  to  preserve  the  cultural  identity  of  the  tribe 
by  strengthening  the  authority  of  the  tribal  courts,  against  the  need  to  imme- 
diately adjudicate  alleged  deprivations  of  individual  rights."  ^ 

It  seems  to  me  that,  even  conceding  the  general  policy  of  federal  judicial 
deference  to  the  decision-making  prerogatives  of  the  tribal  courts,  the  courts 
should  be  loath  to  grant  deference  to  the  decisions  of  tribal  courts  when  ac- 
tions of  tribal  officials  are  concerned  and  delay  risks  substantial  injustice. 
That  is  why  the  abstention  in  Means  v.  Wilson^  is  so  disturbing.  Further,  a 
federal  court  should  never  dismiss  a  case  for  failure  to  exhaust  tribal  judicial 
remedies;  rather,  it  should  abstain,  retain  jurisdiction  and  remand  the  case 
to  tribal  court.'  The  lack  of  any  real  separation  of  powers  between  the  Indian 
tribal  judiciary  and  tribal  administration  makes  the  availability  of  a  trial  de 
novo  in  the  federal  district  court  imperative,  at  least  in  cases  involving  chal- 
lenges to  tribal  officials,  such  as  Means  v.  Wilson. 
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The  same  considerations  are  pertinent  to  the  question  of  exhaustion  of  ad- 
ministrative remedies.  At  the  most,  as  noted  in  O'Neal,  the  exhaustion  of  state 
administrative,  rather  than  judicial,  remedies  is  the  most  which  s  required 
in  title  42  United  States  Code  1983  actons.*  By  analogy,  it  is  submitted  that 
in  a  majority  of  cases,  and  especially  where  tribal  officials  are  challenged, 
exhaustion  of  tribal  administrative  remedies  should  be  the  maximum  require- 
ment prior  to  exercising  federal  jurisdiction  under  the  Indian  Civil  Rights 
Act.  Ths  is  particularly  true  where  the  tribe  has  set  up  an  exclusive  admini- 
strative procedure  and  claims  immunity  from  suit  in  tribal  court,  as  in  Means 
V.  Wilson. 

Thus,  the  O'Neal  case  should  be  confined  to  its  facts.  Once  a  plaintiff  enters 
the  tribal  court,  and  the  tribal  court  takes  jurisdiction,  he  must  pursue  his 
tribal  court  remedies  to  their  final  conclusion  before  a  federal  court  will  inter- 
vene in  the  tribal  judicial  process.  This  is  a  sound  principle,  worthy  of  gen- 
eral recognition.  Upon  the  conclusion  of  tribal  judicial  proceedings,  the  plain- 
tiff may  then  obtain  relief  in  the  federal  court  under  the  Indian  Civil  Rights 
Act,  provided  that  he  makes  allegations  of  a  denial  of  rights  protected  by  the 
Act.  If  the  plaintiff  chooses  to  forego  his  tribal  court  remedies,  the  federal 
court  should  properly  require  a  showing  that  the  tribe  has  asserted  a  defense 
of  immunity  or  lack  of  jurisdiction  or  that  recourse  to  tribal  judicial  reme- 
dies would  more  probably  than  not  be  futile.  In  cases  involving  challenges 
to  tribal  officials,  the  federal  courts  should  avoid  the  imposition  of  an  exhaus- 
tion requirement,  particularly  where  delay  substantially  prejudices  the  plain- 
tiff's case. 

THE  PURSUIT  OF  RESPOXSIBLE  TRIBAL  GOVERNMENT 

37)6  Dilemma  of  Cultural  Imperialism 

"We  hold  these  truths  to  be  self-evident :  that  all  men  are  created  equal, 
and  that  they  are  endowed  by  their  creator  with  certain  inalienable  rights; 
that  among  these  are  life,  liberty,  and  the  pursuit  of  happiness."  °  Indeed,  we 
hrild  it  to  be  "self-evident"  that  all  men  are  equally  endowed  with  virtually 
all  of  the  human  rights  which  we  have  found  to  be  indispensible  to  a  system 
of  ordered  liberty  and  which  we  have  elaborated  in  our  Bill  of  Rights  and 
our  constitutional  law.  The  rub  is  in  the  "we."  The  "we"  is  the  white,  Anglo- 
American  social  structure,  with  a  peculiar  historical  and  sociological  back- 
ground, a  civilization  which  was  transplanted  from  Europe  and  which  con- 
quered and  colonized  the  North  American  continent.  This  "we"  transplanted  the 
isth  century  ideals  enshrined  in  the  United  States  Constitution,  ideals  which 
in  turn  continue  to  govern  American  political  life.  Thus,  even  at  the  time  of 
the  Declaj'atiou  of  Independence,  the  "all  men"  alluded  to  was  clearly  under- 
stood to  exclude  Native  Americans. 

This  is  the  problem — in  its  most  stark  terms — which  faces  anyone  attempting 
to  "sell"  the  Indian  Civil  Rights  Act  to  the  Native  American  population  which 
remains  in  Norrh  America  after  the  destruction  and  pillage  of  its  lands,  its 
culture,  and  its  spirituality  by  the  white  "idealist.*"  from  across  the  sea.  It  is 
not  only  that  the  human  rights  extended  by  the  Indian  Civil  Rights  Act  do  not 
arise  from  the  Indian  or  tribal  experience  and  culture.  It  is  worse  because  these 
rights  arise  from  the  white  man's  culture — from  manifest  destiny,  missionary 
zeal  and  from  capitalist  individualism — indeed,  from  the  very  aspects  of  the 
white  man's  culture  which  have  acted  as  the  motivating  force  behind  the  ex- 
ploitation of  the  Native  American  people  and  their  homeland. 

There  can  be  no  more  repugnant  act  of  cultural  imi>erialism  than  the  impo- 
sition of  alien  values  on  another  people,  as  the  course  of  our  relationship  with 
Indian  people  has  repeatedly  shown.  Americans,  however,  are  biased  toward 
the  melting  pot  mystique ;  the  interaction  of  cultures  is  a  major  ingredient 
of  our  culture,  and  the  assimilation  of  immigrant  peoples  into  American  liberal- 
ism and  liberty  is  our  dominant  national  myth.  Even  though  cultural  imperial- 
ism is  thus  to  some  extent  inevitable,  and  the  Indian  Civil  Rights  Act  may 
be  viewed  as  balancing  the  impositions  of  the  past,  it  nonetheless  appears  to 
be  another  such  imposition. 

But  is  the  Act  really  of  the  same  quality  as  past  intrusions?  To  answer 
this  question  we  must  closely  examine  the  probable  effect  of  the  Act.  Has  the 
availability  of  civil  liberties  been  of  importance  in  our  society?  Moreover,  what 
should  Anglo-Saxon  libertarian  ideals  mean  to  tribal  societies?  Is  there  some 
standard  of  fundamental  rights  which  goes  beyond  a   particular  culture   or 


*  See,  e.g.,  Monroe  v.  Pape,  3G5  U.S.  167  (1961). 

*  Declaration  of  Independence,  Preamble. 
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a  particular  society?  Was  it  not  a  form  of  cultural  imperialism  to  fight  racism. 
in  the  American  South,  for  example?  If  we  are  to  pass  judgment  on  the  Indian. 
Civil  Rights  Act,  we  must  face  these  issues. 

The  Necessity  of  Recognizing  Fundamental  Rights 

I  believe  that  the  cause  of  fundamental  rights  must  be  defended.  I  believe 
that  all  governments  and  ultimately  all  organizations  exercising  authority 
over  individuals,  must  be  compelled  to  recognize  the  inherent  dignity  and 
equality  of  each  and  every  individual  member  of  the  human  family — as  an  in- 
dispensible  prerequisite  to  any  possibility  of  freedom,  justice  and  peace  in  the 
world.  The  disregaid  and  contempt  displayed  by  governing  agencies  toward 
this  dignity  has,  as  an  historical  matter,  resulted  over  and  over  again  in  bar- 
barous and  inhuman  acts  which  have  outraged  the  collective  conscience  of 
the  human  family.  Thus,  it  seems  that  governing  bodies,  disposing  of  the  coer- 
cive power  of  modern  sovereignty,  are,  by  their  very  nature,  disposed  to  crush- 
ing individuals  in  their  collective  lumbering  toward  collective  goals.  As  "civil- 
ization" presses  its  way  into  the  lives  of  more  and  more  groups  of  the  human 
famly,  it  inevitably  brings  wth  it  ths  particular  curse  of  collectivism. 

The  United  Nations  has  recognized  that  protection  of  fundamental  indivi- 
dual rights  must  be  recognized  by  all  nations  and  has  adopted  the  Universal 
Declaration  of  Human  Rights.  Philosophers  have  had  a  concept  of  individual 
rights  in  virtually  every  culture  and  in  virtually  every  age,  and  John  Rawl» 
has  recently  given  voice  to  the  secular  conscience  of  humanity  in  his  seminal 
book,  A  Theory  of  Justice,  which  has  reinvigorated  the  philosophy  of  natural 
rights.  And  we  must  recognize  the  alternative :  those  persons  who  are  inevit- 
ably denied  fundamental  rights,  however  defined,  will  resort  to  physical  vio- 
lence against  the  collectivity  to  resist  tyranny  and  oppression.' 

It  will  be  objected  that  the  situation  of  the  American  Indian  tribes  is  unique 
and  that  the  enforcement  of  fundamental  rights  in  America  has  not  been  suc- 
cessful in  avoiding  widespread  exploitation  and  oppression  in  the  past.  Both 
of  these  observation.s  are  true  to  some  extent.  I  do  not  believe,  however,  that 
the  uniqueness  of  the  Native  American  people  and  the  particular  genius  of 
their  traditional  cultures  and  tril)al  .groups  shoud  prevent  us  from  seelving  to 
enforce  the  fundamental  rights  of  all  of  the  people  now  living  together  in 
America,  nor  do  I  believe  that  our  failures  in  the  struggle  to  enforce  the  same 
rights  against  Anglo-American  governments  should  now  deter  us  from  contin- 
uing the  struggle. 

Sovereignty  is  a  western  concept,  derived  from  the  historical  growth  of  the 
nation  states  of  Western  Europe.  In  the  opinion  of  the  author,  it  has  been  the 
cause  of  much  suffering,  in  that  the  nation-state  exists  on  a  dynamic  of  exploi- 
tation and  war.  It  is  an  unworthy  concept,  particularly  when  opposed  to  the 
concept  of  guaranteeing  the  fundamental  human  rights.  Thus,  I  would  urge 
that  the  criticism  of  the  Indian  Civil  Rights  Act  not  be  predicated  on  a  defense 
of  "tribal  sovereignty,"  despite  its  continuing  significance  as  the  basis  for  the 
legitimate  treaty  claims  of  the  Native  Am-erican  people  against  the  United 
Slates  government. 

The  Indian  Civil  Rights  Act  is  certainly  a  form  of  cultural  imperialism,  and' 
I  am  sympathetic  to  the  fact  that  the  past  erosion  of  tribal  culture  does  not 
justify  further  erosion  now.  However,  to  the  extent  that  the  plight  of  Indian 
people  is  the  fault  of  the  federal  government,  tribal  sovereignty  must  not  pre- 
vent action  to  remedy  that  plight.  In  the  final  analysis,  appeals  to  sovereignty 
as  a  basis  for  refusing  violations  of  fundamental  human  rights  by  the  Native 
American  tribes  in  defense  of  their  political  and  cultural  autonomy,  are  mis- 
placed and  constitute  a  disservice  to  the  Indian  community. 

Proposed  Revisions  of  the  Indian  Civil  Rights  Act 

Having  emphasized  my  support  of  the  Indian  Civil  Rights  Act.  it  may  appear 
peculiar  to  now  advocate  its  revision,  but  I  do  believe  that  Congress  could 
have  done  a  much  better  job.  The  imminent  establishment  of  the  American 
Indian  Policy  Review  Commission  ^  makes  the  proposal  of  revisions  in  the 
statute  particularly  appropriate  at  this  time,  since  the  joint  resolution  creating 
the  commission  has  as  one  of  its  duties:  "a  consideration  of  alternative  meth- 
ods to  strengthen  tribal  government  so  that  the  tribes  might  fully  represent 
their  members  and,  at  the  same  time,  guarantee  the  fundamental  rights  of 
individual  Indians."  ^ 


bttniversvl    Declakation    of   Human    Rights,    Preamble,    U.N.    Doc.    No.    15-2314S- 

062>. 

7  TT.R..T.  Rps., 

»Id.  §  2(6). 
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The  most  obvious  revision  of  the  Indian  Civil  Rights  Act  would  be  the  pro- 
vision of  a  discrete  judicial  forum  as  an  alternative  to  the  federal  district 
•courts ;  this  idea  should  not  be  adopted,  of  course,  unless  the  Indian  people 
agree.  Title  IV  of  the  Indian  Reorganization  Act  of  1934,  or  originally  pro- 
posed, would  have  established  a  federal  Court  of  Indian  Affairs  with  similar 
duties : 

"This  court  would  have  taken  over  original  jurisdiction  from  the  district 
courts  in  certain  matters  such  as  crimes  against  the  United  States  committed 
on  a  reservation  and  commercial  disputes  between  a  tribe  and  outsiders.  Fur- 
thermore, the  court  would  have  appellate  jurisdiction  over  the  tribal  courts  in 
those  cases  in  which  it  would  have  original  jurisdiction.  All  mention  of  these 
special  courts  was  eliminated  from  the  final  Act,  primarily  because  the  com- 
mittee members  and  Indians  disagreed,  with  each  other  and  among  themselves, 
whether  they  would  be  a  boon  or  a  hindrance  to  tribal  sovereignty." " 

Altliougli  no  agreement  is  yet  apparent,  Indian  legal  symposia  have  raised 
the  issue  of  such  a  court,  an  "inter-tribal  Indian  controlled  court  of  appeals,"  ^° 
to  oversee  the  tribal  courts.  There  is  a  broad  realization  that  the  essential 
issue  under  the  Indian  Civil  Rights  Act  is  the  due  process  issue  and  the  neces- 
sity of  reform  of  the  tribal  courts."^ 

It  is  clear  that  there  must  be  an  impartial  appellate  body  of  some  kind 
if  the  tribal  courts  are  ever  to  become  truly  independent  of  political  control. 
But,  the  tribal  courts  must  also  assert  their  independence.  They  must  begin  to 
strike  down  actions  of  the  tribal  council  or  tribal  executive  branch  found  to 
be  in  violation  of  the  tribal  constitution  or  laws.  They  must  begin  to  enforce 
their  tribal  bills  of  rights.  They  must  develop  their  professional  competence, 
and  they  must  be  given  legal  and  administrative  resources  by  the  federal 
government.  This  is  a  difficult  undertaking  but  it  is  essential  to  the  continued 
A-iability  of  the  tribal  court.s. 

Aside  from  such  a  dramatic  reform,  other,  less  drastic,  amendments  are 
possible  and  should  be  considered.  In  the  event  that  the  "traditional  courts" 
of  the  Pueblos  do  function  as  dispensers  of  customary  Pueblo  law,  Congress 
should  seriously  consider  S.  2173,  the  1969  Ervin  Bill,  introduced  to  exempt 
them  from  the  Indian  Civil  Rights  Act. 

I  would  not,  however,  agree  with  the  proposed  limitation  of  the  coverage 
cf  the  Act  to  Indian  people  contained  in  S.  2173.  To  repeat,  it  seems  to  me  that 
the  real  battle  is  for  jurisdiction  over  non-Indians  in  Indian  country.  It  is  to 
be  noted  that  none  of  the  recent  sets  of  demands  issued  by  various  Indian 
organizations,  either  during  the  Trial  of  Broken  Treaties  or  the  confrontation 
at  Wounded  Knee,  urged  the  repeal  of  the  Indian  Civil  Rights  Act.  Rather,  the 
demands  centered  upon  the  return  to  a  relation.ship  based  on  treaties  and 
directly  supported  the  extention  of  tribal  jurisdiction  to  non-Indians.  As  I  see 
it,  the  Indian  Civil  Rights  Act,  or  an  acceptable  replacement,  is  an  essential 
prerequisite  to  the  goal  of  responsible  and  effective  tribal  government,  because 
it  makes  such  comprehensive  jurisdiction  possible. 

The  repeal  of  the  limited  right  to  counsel  provided  by  the  Act  also  seems 
contradictory  to  the  end  of  the  extending  jurisdiction  to  non-Indians,  who  will 
require  effective  representation  in  tribal  courts.  Further,  I  would  oppose  revi- 
sions entailing  new  jurisdictional  limitations,  abstention  doctrines,  or  soveregn 
immunity  defenses  for  the  reason  stated  earlier — that  any  limitaton  on  the 
scope  of  Indan  civil  rights  should  be  principled,  not  technical,  in  nature.  Also 
T  would  rely  on  the  federal  courts,  or  an  Indian  court  of  appeals,  to  elaborate 
the  scope  of  the  protections  provided  by  the  Act. 

CONCLUSION 

In  the  maze  of  shifting  attitudes  toward  Indian  policy,  the  conflicting  poles 
of  assimilation  and  separatism  have  often  been  intermeshed.  So  it  is  today. 
The  future  envisioned  by  the  B.I. A.  is  the  gradual  contracting  of  federal 
services  to  the  tribes  and  the  transfer  of  administrative  responsibility  for 
B.I. A.  services  to  the  tribes,  while  the  B.I. A.  maintains  overall  control  of 
tribal  programs.  In  revulsion  against  the  specter  of  "termination"  of  the  spe- 
cial federal  responsibility  toward  tribal  Indians,  Indian  people  have  been  will- 
ing to  embrace  such  a  continuing  federal  "guardianship"  role. 

If  we  assume  such  a  continuing  participation  by  the  federal  government  in 
Indian  tribal  affairs,  we  are  almost  compelled  to  accept  the  judgment  of  the 


«  Mich.  L.  Rev.  Note,  supra  note  10.  at  fi68. 

10  The  TNni.^v  Civil  Rights  Act,  Five  Years  Later,  supra  note  2,  at  56. 
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CoUrfloiver  case,^  that  the  tribe,  as  a  federal  "instrumentality,"  shoiild  be  sub- 
ject to  suit  in  federal  ccurt.^^  Too  often,  the  veil  of  tribal  sovereignty  has 
given  the  B.I. A.  an  exclusive  franchise  to  manipulate  and  control  tribal  affairs 
and  to  avoid  the  prospect  of  ai)peal  to  outside  help  by  individual  Indian  people 
who  are  truly  interested  in  self-determination,  but  who  find  that  they  cannot 
free  themselves  from  the  suffocating  control  of  a  massive  federal  bureaucracy. 
The  Indian  Civil  Rights  Act  has  codified  the  Colliflower  case  and  resolved  this 
dilemma. 

It  is  not  the  fault  of  the  Indian  people  that  their  tribal  legal  systems  are 
so  compromised  today.  It  is  the  fault  of  the  white  man,  who,  in  the  brief 
period  of  his  colonization  of  the  North  American  continent,  has  virtually 
destroyed  American  Indian  tribal  customary  law.  Many  of  the  oral  traditions 
have  died,  and  the  reservation  experience  has  been  traumatic  for  all  of  the 
tribes.  Some  have  resisted  the  white  man's  ways;  others  have  not.  Most  have 
reorganized  their  governments  to  correspond  to  the  white  man's  Indian  Reor- 
ganization Act,  and  they  have  organized  tribal  justice  systems  in  the  white 
man's  way.  Now  they  are  faced  with  the  white  man's  Indian  Civil  Rights  Act, 
which  makes  tribal  institutions  responsible   to  the  federal  courts. 

To  the  extent  that  customary  law  still  functions  in  the  tribes,  it  can  and 
should  be  preserved.  However,  we  must  recognize  that  for  many  Indian  people, 
customary  law  is  dead.  With  the  continuing  imposition  of  white  civilization  on 
the  tribes  and  the  reorganization  of  tribal  government  has  come  the  destruc- 
tion of  customary  political  and  moral  authority.  Many  tribal  governmeuls  thus 
do  not  reflect  tribal  law  or  custom,  and  "traditionalists"  find  themselves  op- 
posed to  tribal  governments  on  these  reservations.  Customary  law  and  cus- 
tomary tribunals  exist  outside  of  the  formal  legal  system  as  a  part  of  Indian 
religion,  but  only  rarely  are  recognized  by  the  tribal  government. 

In  my  view,  there  is  every  reason  in  conscience  to  defer  to  the  judgments 
of  Indian  customary  law  and  to  protect  thereby  the  "central  cultural  values" 
of  tribal  Indian  people.  But  there  is  no  reason  to  defer  to  the  judgments  of 
nontraditional  Indian  governments  exercising  municipal  powers  under  the 
charter  and  guardianship  of  the  federal  government.  The  point  in  need  of  clar- 
ification is  how  to  tell  the  difference. 

I  have  attempted  to  articulate  a  standard  of  judicial  restraint  which  recog- 
nizes the  need  to  talve  account  of  areas  of  sovereignty  which  should  be  pro- 
tected from  federal  judicial  interference  pursuant  to  the  Indian  Civil  Rights 
Act.  It  is  my  belief  that  the  test  should  follow  the  Yoder  case.  Thus,  where 
a  separate  ethnic  community  has  developed  its  culture  in  a  context  entirely 
different  than  that  of  Anglo-American  constitutional  history,  and  where  an 
important  goal  of  that  culture  is  preservation  of  traditional  ways,  the  depart- 
ures of  that  culture  from  constitutional  standards  shoiild  be  recognized  as 
"central  cultural  values"  protected  by  the  free  exercise  clause  of  the  first 
amendment. 

The  Yoder  test  mandates  a  searching  inquiry  into  the  customary  or  tradi- 
tional basis  of  challenged  tribal  actions.  Therefore,  a  claim  that  a  given 
institution  or  practice  should  be  protected  under  the  free  exercise  clause  must 
be  based  on  a  showing  of  some  historical  continuity  and  some  ongoing  fuuction 
in  tribal  life.  If  the  tribe  can  meet  the  burden  of  showing  a  strong  and  com- 
pelling nexus  between  the  autonomy  demanded  and  a  necessary  tribal  value, 
fundamental  human  rights  may  be  comprom.ised  by  the  tribe.  The  point  I  am 
striving  to  make  is  that  such  a  searching  inquiry  is  quite  feasible  and  that  it 
is  the  only  principled  way  to  preserve  tribal  "central  cultural  values"  while 
allowing  inquiry  into  the  basis  of  tribal  actions  abridging  individual  rights. 
Simplistic  rubrcs  will  not  suffice.  What  is  needed  is  an  evaluation  of  the  tribal 
justice  system  in  each  instance,  pinpointing  the  sources  of  customary  authority 
and  the  remaining  customary  rules  and  adjudicating  persons  or  bodies,  so  that 
the  tribe's  free  exercise  rights  can  be  accurately  weighed  against  the  indi- 
vidual's rights  under  the  Indian  Civil  Rights  Act. 

Accordingly,  it  is  submitted  rtiat  Congress'  use  of  constitutional  language 
should  not  be  taken  as  requiring  modification  of  tribal  governmental  procedures 
and  laws  to  fully  comply  with  the  same  constitutional  standards  imposed  on 
state  and  federal  governments.  Rather.  Congress'  use  of  constitutional  lan- 
guage, when  read  in  the  light  of  the  free  exercise  clause,  mandates  that  the 
courts  evolve  constitutional   standards  appropriate   to   the  concept  of  Indian 
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tribes  as  ethnically  and  culturally  autonomous  units.  The  fundamental  rights 
of  the  Indian  people  should  not  be  forfeited  to  the  sovereignty  of  the  tribes, 
but  they  should  be  balanced  against  the  tribes'  free  exercise  right  of  cultural 
autonomy. 

What  of  the  future?  There  will  be  more  activists,  and  there  may  well  be 
more  confrontations,  more  Wounded  Knees.  More  Indians  will  develop  a  pan- 
tribal  perspective,  especially  in  their  spiritual  life.  Increasingly,  pan-tiibal 
political  movements  will  come  into  being.  Will  v\'e  see  the  emergence  of  plural- 
stic  democracy  on  the  American  political  model?  A  return  to  pre-Indian  Reor- 
ganization Act  modes  of  organization?  Or  new,  Indian-evolved,  forms  of  gov- 
ernment? I  do  not  dare  predict.  If  tribal  life  is  to  have  vitality,  it  must  develop 
in  a  legal  context  which  provides  for  responsible  tribal  self-government.  There 
must  be  accountability  to  standards  of  fairness  which  protect  both  the  funda- 
mental rights  of  individual  Indians  and  the  cultural  integrity  of  the  tribes. 
Thus  despite  its  deficiencies,  I  believe  that  the  Indian  Civil  Rights  Act  is  a 
valuable  instrument  for  the  reform  of  tribal  institutions.  It  has  legitimated, 
tribal  jurisdiction,  especially  over  non-Indians,  and  it  is  an  important  step  ia 
the  pursuit  of  responsible  tribal  self-government. 
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I.  introduction 

Criminal  jurisprudence  has  been  defined  as  "the  problem  of  trying  to  control 
anti-social  behavior  by  imposing  punishment  on  people  found  guilty  of  violating 
rules  of  conduct  called  criminal  statutes."^  In  the  realm  of  criminal  juris- 
prudence, imposition  of  punishment  is  perhaps  the  most  weighty  action  taken 
by  a  judge.  No  other  final  order  equals  sentencing  in  its  far-reaching  effect, 
both  on  society  and  the  individual  offender.  Despite  sentencing's  importance, 
however,  an  offender's  treatment  after  conviction  "is  the  least  understood,  the 
most  fraught  with  irrational  discrepancies,  and  the  most  in  need  of  improve- 
ment of  any  phase  in  our  criminal  justice  system."  " 

In  devising  any  sentencing  policy  it  first  must  be  noted  that  sentencing  is  not 
a  neutral  act ;  it  is  a  human  process  occurring  within  a  social  environment 
of  laws,  facts,  ideas  and  people.  A  sentencing  procedure's  validii-y  depends 
upon  the  extent  to  which  each  of  these  factors  is  taken  into  consideration. 

Traditionally,  ideas  of  crime  and  punishment  have  been  inseparable ;  conse- 
quences of  a  conviction  have  been  described  as  a  matter  of  course  as  "pun- 
ishment." ^  Pimishment  may  be  defined  as  a  preventive  measure  designed  to 
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protect  society,  reform  offenders,  educate  the  community  in  deterrence,  and 
•'influence  development  of  social  morals  and  social  discipline  among  citizens."  * 
In  assessing  sentencing  procedures,  these  various  purposes,  upon  which  most 
sentencing  provisions  are  founded,  must  be  carefully  scrutinized.  With  some 
"variation,  the  traditional  objectives  of  criminal  punishment  have  been  repro- 
hation,  retribution,  deterrence  and  reformation. 

II.  PURPOSES  OF  PUNISHMENT 

To  the  extent  punishment  is  merely  a  penalty,  it  is  an  expression  of  social 
reprobation,  a  "public  condemnation  based  upon  the  disturbance  and  excite- 
ment brought  about  by  crime." "  It  constitutes  the  compensation  or  expiration 
afforded  society  for  a  material  injury  effected  upon  it  by  wrongdoers.  The 
-n^rongdoer  himself  is  of  little  consequence."  Society  fixes  the  punishment's 
gradation  to  conform  with  its  abhorrence  of  the  particular  crime  without 
adjustment  for  individual  circumstances.  Incapacitation  as  a  ba.sis  for  punish- 
ment partially  relies  on  this  reasoning.  While  offenders  are  incarcerated, 
society  assumes  it  is  free  of  their  depredations  and  justice  is  thereby  effected. 

Retribution  embodies  the  theory  that  man  is  a  responsible  moral  agent  to 
whom  rewards  are  due  when  he  makes  correct  moral  choices,  as  socially 
defined,  and  to  whom  punishment  is  due  when  he  makes  wrong  ones.'  Thus, 
retribution  has  been  defined  as  "deserved  punishment  for  evil  done,  or  .  .  . 
merited  requittal",*  it  is  required  atonement  whether  or  not  it  reduces  crim- 
inal activities.  The  criminal  law  serves  as  an  acceptable  basis  within  the  social 
framework  for  accomplishing  this  atonement."  Retribution  has  been  condemned 
as  "unjustifiable  vengence,"  ^^  a  "legalization  of  primitive  and  infantile  reac- 
tions." "  Once  labeled  an  offender  a  person  is  "fair  game"  and  society's  collec- 
tive emotions  come  forth  as  a  conviction  that  its  injury  must  be  "repaid."  " 

Punishment  acts  as  a  deterrent  to  the  extent  it  is  used  to  reduce  or  eliminate 
the  incidence  of  antisocial  behavior.  It  is  the  impleasantness  of  discouraging 
measures,  i.e.,  death,  corporal  punishment,  financial  penalties,  deprivation  of 
liberty,  and  attaching  social  stigma  which  is  hoped  achieves  this  objective." 

It  is  doubtlessly  accurate  to  say  "any  imaginative  realization  that  one  will 
be  hissed  off  the  social  stage  or  suffer  pain  is  bound  to  act  as  a  strong  deter- 
rent." "  However,  several  commentators  claim  this  objective  is  highly  over- 
rated as  a  realistic  achievement  of  current  criminal  sanctions.^^  Society  can- 
not hope  to  deter  "those  whose  lot  in  life  is  already  miserable  beyond  the  point 


*  X.  Walker,  Sentencing  in  a  Rational  Society  10  n.7  (1969)  [hereinafter  cited 
at  Walker]  (quoting  from  Yugoslav  Criminal  Code  of  1951,  Art.  3).  See  also  H.  von 
Hentig,   Punishment:   Its  Origin,  Purpose  and   PsYCHODOGy   1    (2d   ed.   1973). 

°  Saleilles,  Tue  Individualization  of  Punishment  185  (2d  ed.  1968)  [hereinafter 
cited  as  Saleilles]. 

"  '"In  the  eyes  of  criminal  justice  the  offender  is  but  an  abstract,  nameless  Individual, 
-as  later  he  becomes  a  mere  number  in  the  workyards  of  the  jail  or  penitentiary."  Id. 
at  4. 

•  -S'ee  Packer,  supra  note  1,  at  37-38. 

s  Webster's  New  World  Dictionary  of  the  American  Language  1244  (college  ed. 
1967).  Sir  James  Fitzjames  Stephen  chose  to  be  more  blunt:  "[The]  criminal  law 
.  .  .  proceeds  upon  the  principle  it  is  morally  right  to  hate  criminals  [and  society] 
justifies  that  sentiment  by  inflicting  upon  criminals  punishments  which  express  it."  2 
J.  Stephens,  History  of  the  Criminal  Law  of  England  81-82  (1883). 

9  See  Packer,  supra  note  1,  at  10. 

1°  DeGrazia,  Crime  Without  Punishment:  A  Psychiatric  Conundrum,  52  Colum.  L. 
Rev.  746,  750  (1952). 

"  K.  Menninger,  The  Human  J/ind  449,  455  (3d  ed.  1945). 

"  K.  Menninger,  The  Crime  of  Punishment  190  (1966)  ;  see  Saleilles,  supra  note 
5,  at  192.  It  becomes  an  indelible  taint.  The  criminal  is  of  another  race ;  he  Is  the 
savage  come  to  life  again  ;  and  is  to  be  hounded  without  mercy  ;  he  is  the  extreme  anti- 
social being,  wholly  refractory  to  the  requirements  of  social  life. 

^  See  Meyer,  Eeflcctiotis  on  Some  Theories  of  Punishment,  59  J.  Crim.  L.C.  &  P.S. 
595.  597  (1968).  There  are  generally  two  theories  of  deterrence:  special  or  individual 
deterrence  and  general  deterrence.  Jerremy  Bentham  emphasized  the  former,  contending 
only  so  much  punishment  need  be  inflicted  as  will  effectivel.v  deter  the  particular 
offeufVH-  concerned.  This  has  been  labeled  Benth;im's  "frugality  of  punishment"  theory. 
See  Walker,  supra  note  4,  at  3-4.  Sir  James  Fitzjames  Stephen,  on  the  other  hand, 
has  argued  the  primary  objective  of  deterrence  Is  to  reflect  an  example  for  all  other 
persons  tempted  to  commit  crime,  thereby  reducing  the  possibility  they  will  submit 
to  temptation.  Toward  this  end,  punishment  must  do  more  than  merely  deter  an  indi- 
vidual. See  2  J.  Stephen.  History  of  the  Criminal  Law  of  England  92    (1883). 

"M.  Cohen,  Moral  Aspects  of  the  Criminal  Law,  49  Yale  L.J.  987,  1015-16  (1940). 
Cohen  goes  on  to  say:  "[T]o  justify  punishment  It  Is  not  necessary  to  prove  that  it 
■always  prevents  crime  by  its  deterren  quality.  It  is  enougli  to  indicate  that  there  would 
be  more  crime  if  all  punishment  were  abolished."  1(1.  at  1015—16. 

^^  See  National  Council  on  Crime  and  Delinquency,  Guides  for  Sentencing  2-3 
(1957);  Packer,  supra  note  1,  at  45-46;  Weihofen,  The  Urge  to  Punish  149-50 
(1956). 


277 

of  hope  .  .  .  those  whose  value  systems  are  closed  to  further  modification, 
either  psychologically  ...  or  culturally  .  .  ."  or  those  whose  conduct  is  com- 
pulsory.^* Other  commentators  suggest  certainty  of  detection  and  punishment 
has  a  greater  consequence  in  deterrence  than  the  penalty's  severity."'^ 

The  modern  approach  in  punishment  theory  combines  goals  of  community 
protection  and  criminal  rehabilitation,  taking  the  criminal's  background  and 
personality  into  account,  rather  than  merely  penalizing  the  offender  for  his 
misdeed.'*  The  so-called  ''rehabilitative  ideal"  is  primarily  offender-oriented 
in  that  the  punishment's  duration  is  measured  by  what  is  thought  necess-ary 
to  beneficially  change  the  offender's  personality.^''  Theoretically  this  is  achieved 
through  "proper  programs  of  education  and  training,  medical  care  and  assist- 
ance, according  [the  prisoner]  basic  amenities  of  life,  and  through  gradual 
re-establishment  of  his  ties  with  the  community."  "" 

Fundamental  problems  in  sentencing  arise  from  a  lack  of  agreement  as 
to  which  social  purposes  it  should  promote.-'  Realistically,  it  must  be  recog- 
nized that  the  desire  for  vengence  and  reprobation  is  strong  among  men.'- 
Deterrence  and  rehabilitation  are  also  highly  regarded,  necessary  objectives 
to  be  achieved.  Thus,  no  penal  philosophy  can  focus  upon  a  single  objec- 
tive ;  "rather  will  it  be  a  somewhat  dubious  mixture  of  heterogeneous  ele- 
ments .  .  .  ."  ^^ 

ni.  FOKMS  OF  PUNISHMEKT 

The  most  common  means  of  dealing  with  minor  offenses  is  the  fine.  Its 
amount  generally  relates  to  the  material  gravity  of  the  offense  and  thus  has 
reprobation  and  retribution  as  primary  objectives.-*  Theoretically,  "it  quickens 
the  sense  of  social  responsibility"  by  making  the  offender  undergo  some 
tangible  sacrifice.^  When  a  judge's  realistic  alternatives  are  limited  to  fines 
or  imprisonment,  there  is  inevitable  discrimination  between  offenders  who  can 
afford  a  fine  and  those  who  cannot.  The  United  States  Supreme  Court  has 
ruled  that  jailing  an  indigent  for  mere  nonpayment  of  a  fine  is  violative  of 
equal  protection.-'"  However,  this  ruling  does  not  cure  recurrent  inequality 
when  imprisonment  is  a  legitimate  statutory  alternative  to  a  fine.  Those 
apparently  unable  to  "pay"  for  their  crime  financially  will  more  readily  be 
accorded  the  harsher  treatment.  In  this  respect  the  fine  fails  to  accomplish 
desirable  goals. 

Imprisonment  isolates  from  the  community  persons  likely  to  commit  crim- 
inal acts  and  serves  as  a  disciplinary  and  training  center  helpful  in  beginning 
cetrain  rehabilitative  programs.  It  was  first  devised  as  a  rehabilitative  alter- 
native to  more  puritanical  penalties  such  as  display  in  the  stocks,  public 
whippings  and  physical  mutilation.'"  Unfortunately,  the  predominant  theory 
today  appears  to  be  that  incarceration  should  .serve  primarily  as  an  incapaci- 
tative  technique.-*  This  ignores  the  obvious  fact  that  eventually  the  offender 


15  Packer,  supra  note  1,  at  45;  see  S.  Rubin,  The  Law  of  Criminal  Correctioxs 
748-52    (2d  ed.   1973)    [hereinafter  cited   as  Criminal  Corrections]. 

"Barnes,  The  Story  of  Punishment  254  (1930)  :  J.  Andenaes,  The  Preventive 
Effects  of  Punishment,  114  U.  Penn.  L.  Rev.  949,  964-70  (1966). 

18  D.  Lav,  A  Judicial  Mandate,  Trial,  Nov..  1971.  at  14.  McGuire  &  Holtzoff,  The 
Problem  of  Sentence  in  the  Criminal  Laxo,  20  B.U.L.  Rev.  423  (1940).  See  also  Packer, 
supra  note  1,  at  53. 

1"  Packer,  supra  note  1,  at  54. 

"°  P.  Lay,  A  Judicial  Mandate,  Trial,  Nov.,  1971,  at  14. 

21 /Sfpe  J.  Hor.ARTH.  Sentencing  as  a  Human  Process  3-6  (1971). 

'^  Sec  Holmes,  The  Common  Law  41  (1S81)  :  Criminal  Corrections,  supra  note 
l^i,  at  745;  M.  Cohen,  Moral  Aspects  of  the  Criminal  Law,  49  Tale  L.J.  987.  1010 
(1940). 

=3  Mannheim,  Some  Aspects  of  Judicial  Sentencing  Policy,  6T  Tale  L.J.,  961,  971 
(1958). 

=*  Walker.  SMpra  note  4,  at  82-83.  „        ^„_    ,h^„«^ 

=sBest  &  Blrzon,  Conditions  of  Probation:  An  Analysis.  51  Geo.  L..T.  809.  821    (1963). 

28  Tate  v.   Short.  401   U.S.   395    (1971)  ;  Williams  v.   Illinois.   399  U.S.   235    (1970). 

=^W  Nelson,  Emerging  Notions  of  Modern  Criminal  Law  in  the  Revolutionary  Era: 
An  Historical  Perspective,  42  N.T.U.L.  Rev.  450.  459-61  (1967).  Nelson  quotes  the 
following  p.issagp  from  an  address  by  Governor  Hencock  to  the  Gene^.^l  Court,  Mass- 
ohusetts,  1793  ;  "It  may  be  well  worthy  of  your  attention  to  invostig.ite  the  question 
whether  the  infamous  punishments  of  cropnine  [ears!  and  branding,  as  well  as  that  of 
the  public  whipping  posts,  so  frequently  administered  In  this  government,  are  the  best 
means  to  prevent  the  commission  of  crimes,  or  absolutely  necessary  to  the  good  order 
of  government  or  to  the  security  of  the  people.  It  is  an  indignity  to  human  naXure. 
and  cTn  have  hut  little  tendency  to  reclaim  the  sufferer.  Crimes  have  generally  idleness 
for  their  source  and  where  offenses  are  not  prevented  by  education,  a  sentence  to  hard 
labor  will  perhaps  have  a  more  salutary  effect  than  mutilating  or  lacerating  the  human 
bo'iv  .  .  .  ."  Id.  at  461. 

28  s.  Bates,  Prisons  and  Beyond  76  (1936). 
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wl™-ffK''^'^'^--i,^v,'''^'^  imprisonment  has  accomplished  some  rehabilitation, 
nicapacitation  will  have  protected  society  only  briefly.''"  Little  has  been  done 
however,  to  achieve  rehabilitative  goals— at  least  on  the  local  level  For 
example,  mandatory  sentences  are  provided  to  maximize  a  penaltv's  deterrent 
ettect  and  are  seldom  advocated  for  corrective  reasons.^  Thus,  courts  often 
pronounce  sentences  unnecessarly  drastic  from  the  corrective  or  precautionary 
view  and  which  are  often  uneconomical  and  inhumane  ^ 

r.Jl  f^^  f  ^°  ^^  informative  to  examine  the  facility  used  to  "rehabilitate"  an 
offender    A  recent  survey   of  representative  police  and  county  jails   revealed 

vev^^^aT  ^ir;p/./'"'-.?^"?-f.V'"-"  ^i^"  ^^^^^"^  ^S.«  "^  JanfacilitTes  sur- 
veyed was  34.5  years  with  little  modernization.  Several  facilities  were 
squeezed  into  a  single  floor  of  the  local  county  courthouse.  Not  a  sing  e  county 
SS^h^?  educational  facilities  nor  were  study  release  programs^ pro?S 
ffKr  >f*i  occasional  work  release  programs  but  none  were  permanently 
fnSi'^'^l;  ^'^''f  ""V^^  ^^"""^"  surveyed  provided  equipment  or  spj?e  for 
inmates'  physical  activity  or  exercise.  One  county  referred  to  the  "pen"  where 

?r.ffw.r/t,^"°'''^^-  ^'^f?  ^"'.^^^  occasional  jogging  exercises  w"ie  allowed 
In  AZi  ^^^'^oundmgthe  cells.  There  were  no  full  time  personnel  assigned 
1%Z^  ^°.''  ^"f  J^^l  ,Y^thin  the  counties  surveyed.  Supervision  and  resnonS 
bility  for  inmates'  welfare  was  distributed  among  a  curious  group  with  various 
other  responsibilities  and  backgrounds,  e.g.,  dispatchers,  rec'irds  keepers  jani- 
tors and  city  patrol.  The  interest  with  which  these  people  attended  to  the 
re.sponsibility  necessarily  was  secondary  to  their  primary  duties  Rehabilita- 
tion was  not  well-advanced.^  f  ^   uuLie^.  xvenaDiiira 

The  American  Bar  Association  has  recommended  sentencing  alternatives 
which  feature  the  individuars  freedom.-  This  is  at  least  a  tacit  recognmon 
JSv  ta^H^^'^'.^^?  P!'°'^?.^^^^  ^«t  accomplished  rehabilitative  goall  Indeed 
they  tend  to  institutionalize  offenders,  rendering  them  even  less  capable  of 
socia    integration  because  of  broken  ties  with  thS  outside  communitv 

Indeterminate  sentencing  and  semi-detention  have  been  devised  as'mp<,n<5  tn 

mS:i%^^:tSS^''Tf''''^''''t  ^"  --i-1  inSrcStS.   AnTdeU- 
nnTdZ  I      ■  <^o^si«^«  Of  two  contmement  periods  announced  by  the  court 
one  being  a  minimum,   the   other  a   maximum.='«  A   prisoner   so   sentenced   i4 
ehgib  e  for  parole  after  the  minimum   term  is  completed    denendln-  on   h^ 
rehabilitation,  and  he  must  be  discharged   at   -^oiStton   of  The   iS^^^ 
^.IJ^'^^^f^'^^X^^^^rted  advantages  of  flexibility   and   evenhandeSiess   sSm 
quite  worth.v;   however,    the   meager   rehabilitative   capacities   Slor-al   pe^^^ 
vp  i™'  ^^"^^  f'^""^^  ^"""  ^"^^^-  J"«tifying  such  a  sentence  on  i-ehPbS 
IZ  u^^  l/^^^^I  *'^''"'!?'  ^^  ^^'^-  Indeterminate  sentences  are  also  cr  tiJ'zed 
«?'^  tha  ^    ^"ida^ee  afforded  a  judge  in  formulating  terms  of  incarceration- 
f^L\       Procedure's  tendency  to  subject  a  prisoner  to  an  "unknovm  destiny 
Ir''^U''4;t  P?^''''"'   prodding,   poking,   etc.   to  determine   relS^Te     Mke  a   rfne 
olive.  '-  The  American  Bar  Association  has  taken  the  position  it 'is  'unsound'^ 
for  a  legislature  to  require  a  minimum  term  of  imprisonment.*'  ""^"""^ 


^Id. 


1970  National  Jail  Census  (1973)       ^'^"^^pendent   county   and   City   .Tails   b-rom    thb 
^D.  Lay,  A  Judicial  Mandate.  Trial    Nov     1071    nf  14    "Oi,,.  r^,.;-.^^^  x,         .,         v,      ^ 

reT;iv''ci,rS^  ISrBT'"  V^'^^^^^^^^^ 

^    «Sa   c.  °°'  ■'S^  ^°''   ""^  Corrections,  6  U.  San  Fran    L   Rev    77    R^  nn70\ 

^.^pe,  e.g.,  Kan.  Stat.  Ann.  §  21-460.3  (Supp.  197.3). 

ASP  vL^Tlc''Es''^2^?^^(^7^'^  ^T-l^*:^"''^^'"'' =,^;;,t^''^^''^'^""^'^^  Survey  of  Attitudes 
Process  9Tl9fifi)  '   ^'^^^^'^'   *^°"^n   *   O'Leary,   The   Sentencing   and   Parolh 

^  S.   Rubin,   The  Model  f^mtencinq  Act.   .39   N  Y  U  L    Rev    2^51     S^^R    /1QR4^     p.,**    »»- 
Kan.  Stat.  Ann.  §  21-4606(2)    (Supp.  197.3)        "^•^•'^•^-   "^^-   ^^l.  2o8    (1964).   Butt  see 

^^V.r^'il"'^^''  Lawlessness  in  Sentencing.  41  U.  Cin.  L.  Rev   1    38  a972'> 
«ABA  Standards,  supra  note  35,  %  3.2(a).  '        ^i'*^^'- 
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Semi-detention  utilizes  a  weekend  custody  intended  to  deprive  the  offender 
of  leisure  hours  without  interfering  with  his  working  week.  Night  custody 
is  another  form.  Both  are  desirable  because  they  help  to  avert  adverse  influ- 
ences on  an  offender  by  reducing  his  contract  with  fellow  inmates  while  per- 
mitting him  to  retain  normal  social  contacts. 

The  diversionary  program  has  also  been  implemented  to  soften  the  harsh 
impact  of  the  criminal  justice  system.  Essentially,  it  is  an  agreement  between 
pvos-ecutor  and  offender  whereby  the  latter  is  conditionally  diverted  out  of 
the  system  before  an  adjudication  of  guilt.  Should  the  offender  violate  the 
conditions  during  the  diversion  period,  prosecution  for  the  defendant  is  dis- 
charged without  a  conviction.*^ 

Penologists  have  become  increasingly  aware  that  the  criminal  justice  system 
has  not  been  achieving  some  of  its  valued  objectives.*-  Many  believe  undue 
emphasis  has  been  placed  on  retribution,  thus  creating  a  system  which  Is  often 
counter-productive.  Imprisonment,  for  example,  is  the  most  expensive  method 
of  dealing  with  a  criminal,  both  in  terms  of  custodial  cost"  and  in  loss  of  the 
pri seiner's  productive  power  and  support  for  dependents.  It  also  frequently 
subjects  the  prisoner  to  cruel  and  inhumane  conditions  which  reinforce  his 
resort  to  crime  upon  release.** 

Semi-detention  and  diversion  have  not  been  extensively  incorporated  into 
sentencing  systems.  However,  these  experiments  may  lead  to  the  general  adop- 
tion of  more  innovative  sentencing  concepts. 

IV.  SOCIAL  SATISFACTION  WITHOUT  IMPRISONMENT 

Many  penologists  now  believe  that  fear  of  detection  and  moral  condem- 
nation better  advance  the  ends  of  reprobation,  reti'ibution  and  deterrence 
than  does  imprisonment.*^  It  may  be  postulated  that  social  vengence  is  sought 
only  to  the  extent  outrage  and  indignation  are  released  pursuant  to  a  defen- 
dant's arrest  and  conviction.  Once  this  is  done,  the  vengence  campaign  melts 
out  cf  the  social  memory  even  prior  to  sentencing.*^  The  question  then  arises 
whether  incarceration  is  necessary  to  placate  or  protect  society,  at  least  in  the 
case  of  certain  criminals  and  crimes. 

A.  Offender  and  Criminal 

Many  offenders  society  punishes  are  not  habitual  or  dangerous  criminals, 
but  merely  persons  who  at  one  time  inadvertently  or  by  irresistible  impulse 
committed  a  legally  punishable  offense.  Such  offenders  generally  lack  moral 
culpability  and  responsii>ility.*^  Unlike  those  who  commit  dangerous  offenses 
or  deliberately  choose  crime  as  a  way  of  life,**  the  chance  offender  is  usually 
a  repentant  having  no  desire  to  be  "hissed  off  the  social  stage"  **  through 
social  reprobation  or  retribution.  Thus,  the  plea  has  been  made  that  punish- 
ment be  commensurate  with  gtiilt  and  subjective  motivation  rather  than 
merely  determined  by  the  crime's  objective  severity.®"  The  chance  offender 
would  be  an  excellent  subject  for  new  and  innovative  sentencing  techniques. 


*i  ^ee  generally  Model  Penal  Code  §  9,  Comment  (Proposed  Official  Draft  1962)  ; 
Walker,  supra  note  4,  at  83-85. 

^^Brnncale,  Diagnostic  Techniques  in  Aid  of  Sevtencing,  2.3  Law  &  Contemp.  Prob. 
442  (1958)  ;  Korn,  Of  Crime,  Criminal  Justice  and  Corrections,  6  U.  San  Fran.  L. 
Rev.  27,  45-63   (1966). 

*^  Offenders  can  be  kept  under  probation  supervision  at  much  less  cost  than  in  Insti- 
tutions. The  average  state  spends  about  S3. 400  a  year  to  keen  an  offender  imprisoned 
■while  it  costs  only  about  one-tenth  that  amount  to  keep  him  on  probation.  President's 
Commission  on  Law  Enforcement  and  Administration  of  Justice,  Task  Force  Re- 
port; Corrections  28  (1967). 

**  See  generally  President's  Commission  on  Law  Enforcement  and  Administra- 
tion OF  .JUSTICE,  Task  Force  Report:  The  Courts  11-12  (1967)  ;  Walker,  supra  note 
4.  at  76-77:  Lay,  A  Judicial  Mandate.  Trial,  Nov..  1971,  at  14;  Schrelber,  Indeter- 
minate TJ>erapeu'tic  Incarceration  of  Dangerous  Criminals:  Perspectives  and  Problems, 
56  Va.  L.  Rev.  602,  604-05  (1970). 

*6  See  Walker,  supra  note  4,  at  19-22. 

<»  See  Packer,  supra  note  1,  at  103-35 ;  Sailelles,  supra  note  5,  at  232-35. 

« Id. 

« See  Model  Sentencing  Act  5  5  (1963).  This  section  establishes  criteria  for  iden- 
tlfyinir  dangrerous  offenders,  placlnjr  them  In  any  one  of  three  categories:  (1)  one  who 
commits  a  crime  which  inflicted  or  was  an  attempt  to  inflict  serious  bodily  harm,  coupled 
with  a  propensity  to  commit  crime;  (2)  one  who  commits  a  crime  selrously  endanger- 
ing another's  life  or  safety  and  having  a  previous  criminal  conviction;  and  (3)  one 
wbo  Dnrticlpates  in  organized  crime  or  racketeering. 

«Cohei.   Moral  Asvects  of  the  Criminal  Lato.  49  Yale   L..L   987.   1016    (1940). 

B"Sec  Williams  v.  New  York.  337  U.S.  241.  24S-49  (1940')  ;  Saleilles.  supra  note  5. 
at  9:  Decr>re.  Criminal  Flentincing:  The  Role  of  the  Canadian  Courts  of  Appeal  and 
the  Concept  of  Uniformity,  6  Crim.  L.Q.  324   356  (1963). 
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B.  Offense  and  Crime 

Society  has  long  struggled  witli  the  problems  associated  with  crime  pre- 
vention. However,  it  is  not  every  crime  against  which  society  demands  protec- 
tion by  means  of  an  offender's  incapacitation.^^  The  reason  is  that  incapacita- 
tive  measures  are  extremely  drastic  and,  as  noted,  often  not  necessary  to 
satisfy  the  social  conscience.  Crimes  involving  extreme  violence,  organized 
racketeering  and  narcotics  traflBcking,  because  of  their  gravity,  should  be  dealt 
with  more  severely  than  non-violent  or  victimless  crimes.^"  Tlie  latter  category, 
together  with  the  chance  offender  category  noted  above,  is  the  focus  of  the 
following  sentencing  principles  :  the  creative  sentence. 

v.  THE  CREATIVE  SENTENCING  TECHNIQUE 

At  the  present  time,  the  trial  judge's  options  regarding  imposition  of  punish- 
ment are  extremely  limited.  Essentially  he  has  three :  imprisonment,  fine  or 
some  form  of  probation.  It  has  been  said  these  alternatives  are  "too  restric- 
tive to  achieve  the  remedial  action  that  is  required  in  the  bulk  of  cases."  ^' 
However,  by  improving  upon  the  third— probation — it  is  hoped  an  effective 
sentencing  policy  might  be  devised  to  treat  the  nonviolent  or  chance  offender. 
A  key  element  in  this  strategy  is  dealing  with  the  problem  in  its  social  con- 
text. Therefore,  the  proposed  creative  sentencing  technique  places  a  premium 
on  the  individual's  interaction  with  the  community ;  incarceration  is  consid- 
ered only  as  a  drastic  alternative.  In  this  context,  the  proposal  demands 
basically  three  things  of  a  sentence :  physical  restitution,  correlation  to  the 
offense  committed,  and  significance  to  the  individual  offender. 

A.  Restitution 

The  offender  must  make  physical  restitution  to  society  or  the  individual 
victim  of  his  offense.  This  measure  is  designed  to  appease  the  social  conscience 
by  economic  or  moral  reparation  rather  than  vengence  inflicted  by  imprison- 
ment or  fine."  For  example,  many  perpetrators  of  securities  fraud,  forgery. 
petty  larceny  and  similar  offenses  can  profit  handsomely  from  their  illegal 
activities.  Often,  victims  are  without  resources  to  seek  restitution  civilly,  or 
the  perpetrator  himself  has  already  distributed  the  ill-gotten  gains  for  his  own 
benefit.^  A  creative  sentence  might  require  the  offender  to  repay  these  sums 
on  an  installment  basis  or  lump  sum  contribution  according  to  his  ability  to 
pay.™  When  the  offender  is  without  means  to  provide  economic  reparation  for 
property  damage  or  personal  injury,  he  may  be  required  to  perform  services 
for  his  victim,  such  as  machine  repairs  or  yard  work,  according  to  hi.s 
capabilities. 

Should  the  particular  crime  be  victimless,  the  perpetrator  may  be  directed 
to  work  for  the  community's  benefit  in  a  social  agency,  at  no  public  cost 
during  his  free  time.  If  the  offender  has  some  outstanding  ability  or  talent 
that  can  be  used  by  the  community  or  its  agencies  he  could  be  required  to 


^1  Walker,  supra  note  4,  at  131. 

^"  But  see  L.  Pierce,  Rehabilitntinri  Rehahilitation.  Student  Lawyer  9.  10-11  (Jan. 
1974).  The  author  notes  a  report  based  upon  a  1970  survey  of  thirty-three  states  con-^ 
ducted  by  the  ABA  Commission  on  Correctional  Facilities  and  Services.  It  shows  (\9,c-/r 
of  the  persons  sentenced  to  prison  for  more  than  one  .vear  were  sentenced  for  nonviolent 
crimes.  In  the  federal  system,  909^)   sent  to  prison  each  year  are  nonviolent  offenders. 

1^  Seymour,  Major  Surgery  for  the  Criminal  Courts?,  SS  Brooklxn  L.  Rev.  571,  578 
(1972). 

5*  Monetary  reparation  or  restitution  to  aggrieved  parties  for  loss  or  damage  caused 
by  the  defendant's  unlawful  act  is  frequently  made  a  condition  of  probation  either  pur- 
suant to  express  statute  or  a  broad  grant  of  authority  concerning  probation  conditions. 
Best  &  Birzon,  Conditions  of  Prohntion:  An  Analysis,  51  Geo.  L..T.  S09.  826-2S.  See 
also  ABA  Standards,  supra  note  35.  §  2.7(d)  ;  ABA  Standards  Relating  to  Prob.a.- 
TI.ON  §  .^2(c)  (viii).  Commentarv  (Tent.  Draft.  1970)  ;  Model  Penal  Code  §  301.1(2)  (h). 
Comment  (Tent.  Draft  No.  5,  1956). 

^^  In  allowing  reparation  or  restitution  It  must  be  remembered  the  criminal  law  is 
not  meant  to  supplant  a  civil  suit  or  reduce  the  criminal  court  to  a  collection  agency. 
Two  cases  represent  a  divergence  of  opinion  on  the  issue.  State  v.  Morgan,  8  Wash.  App. 
189.  504  P.2d  1195  (1973).  refused  to  consider  the  possible  effect  a  d.amage  award 
In  a  criminal  action  may  have  upon  a  future  civil  action  arising  from  the  same  inci- 
dent. In  allowing  the  renarat'ons,  *^^e  con'-*-  left  this  de^-erminrtion  to  the  letrislatur'". 
People  V.  Becker.  .349  Mich.  476.  486,  84  N.W.2d  833.  836  (1957).  on  the  other  hand, 
suggests  it  may  not  be  lawful  to  give  tlje  defendant  a  sentencing  alternative  which 
requires  him  to  give  up  a  hearing  as  to  his  civil  liability.  It  may  be  wise  to  provide 
bv  statute  that  such  probation  conditions  shall  effect  a  set-off  in  any  civil  action  brought 
to  recover  the  same  damages. 

^  One  commentator  suggest  a  fund  be  established  by  probationers  whose  activities 
have  caused  loss  to  large  numbers  of  People.  Upon  filing  a  verified  proof  of  claim,  vic- 
tims co'ilfi  rpcover  nroportionately  from  this  fund.  Sevmo"r.  Maior  Sumerp  for  the- 
r^iminnl  Courts f,  38  Brooklyn  L.  Rev.  571.  576  (1972).  For  a  description  of  a  pos^ 
Bible  P'-ocp'^ure  to  be  used  for  an  installment  plan,  see  Towns  v.  Stat'  25  Ga.  App.  419, 
103  S.B.  724   (1920). 
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■donate  that  particular  talent,  ability  or  skill  where  needed.  The  court  could 
merely  refer  the  offender  to  a  participating  agency  which  then  notifies  the 
court  upon  completion  of  the  required  term  of  service.  Public  welfare  agen- 
cies, private  social  agencies,  Alcoholics  Anonymous,  the  church,  physical  and 
mental  health  services,  and  fraternal  and  service  organizations  are  but  a  few 
of  the  places  where  such  labor  would  be  welcome. 

The  creative  sentencing  adjusts  the  punishment  for  each  individual  case  to 
effect  the  greatest  possible  return  to  society.  It  accomplih^hes  both  reparation 
to  the  community  and  reformation  of  the  offender  through  the  responsibilities 
imposed  upon  him.^' 

B.  Correlation 

The  punishment  inflicted  should  have  some  correlation  to  the  particular 
offense  for  which  the  individual  has  been  convicted.  For  example,  reimburse- 
ment may  be  a  pertinent  consequence  for  the  offense  of  theft  by  means  of  a 
forged  check.  This  would  help  the  offender  to  acquire  a  sense  of  responsibility 
for  the  particular  act  as  well  as  his  own  financial  affairs.  These  desirable 
goals  would  not  be  achieved  as  readily  by  a  similar  program  for  an  offense 
other  than  a  theft,  such  as  a  narcotics  violation.^ 

Social  service  work  closely  related  to  the  offense  or  even  a  required  writing 
on  the  particular  evils  of  his  act  may  disclose  to  the  offender  society's  special 
interest  in  suppressing  the  conduct.  For  example,  an  Oregon  court  recently 
found  a  young  lady  guilty  of  recklessly  causing  a  forest  fire  which  cost 
^40,700  to  extinguish.  Her  sentence  was  to  accompany  forestry  officials  on 
reforestation  and  reseeding  projects,  doing  some  of  the  work  herself.^"  She 
also  will  be  required  to  compile  seasonal  data  on  forest  fires  occuring  within 
the  state  and  be  prepared  to  give  talks  at  area  schools  on  the  dangers  of 
forest  fire. 

Another  example  involves  a  duck  hunter  who  had  killed  a  rare  polish  mute 
swan,  having  "mistaken"  it  for  a  goose.  He  could  have  been  sentenced  to  six 
montlis  in  jail  and  fined  $500.  Instead,  he  was  ordered  to  spend  two  weeks 
worlving  at  a  state  game  preserve  and  write  a  report  on  the  book,  "Ducks, 
Geese  and  Swans  of  North  America." ""  Similar  programs  generally  give  offend- 
ers a  sense  of  accomplishment  that  prison  or  fine  rarely  offer, 

C.  Significance 

Probably  the  most  important  criterion  of  the  creative  sentencing  technique 
is  that  punishment  should  have  particular  significance  to  the  offender.  Even 
those  commiting  petty  offenses  often  become  indifferent  to  an  act's  possible 
statutory  consequences.  The  creative  sentencing  technique  would  relate  the 
punishment  to  the  offender's  life  pattern  in  order  to  create  a  realization  that 
society  will  not  allow  such  indifference  to  continue.  A  California  court  recently 
placed  a  convicted  pickpocket  on  a  year's  probation.  One  of  the  conditions  is 
that  he  vrear  mittens  whenever  venturing  into  a  crowd."^  Police  are  to  arrest 
the  pickpocket  if  they  catch  him  barehanded  in  a  crowded  area  during  the 
probation  period.  Thus,  the  sentence  is  significant  in  its  correlation  with  his 
offensse  as  well  as  his  means  of  "livelihood." 

A  recent  Florida  case  followed  a  similar  pattern  when  an  unemployed  artist 
was  convicted  for  possession  and  sale  of  cocaine.  The  sentence  required  the 
offender  to  teach  art  in  an  area  school  for  mentally  retarded  children.  It  was 
reported  the  experience  has  been  so  rewarding  the  individual  is  nov.-  a  member 
of  the  school's  paid  staff.*'  Another  case  in  Seattle,  Washington,  involving  a 
person  convicted  of  exhibiting  obscene  movies,  ended  in  a  sentence  requiring 
one  hundred  hours  of  service  to  a  charity  of  the  offender's  choice  and  estab- 
lishment of  a  $2,000  trust  fund  to  be  used  in  purchasing  educational  films  for 
area  schools."'' 


"  f^pp  Best  &  Birzon,  Conditions  oj  Pro1)ation :  An  Analysis,  51  Geo.  L.J.  S09  826- 
28   (1963). 

°s  liifleed.  therp  is  a  line  of  authority  ■which  hoUls  rpstitntion  or  reparation  can  be 
(Ipcreort  only  in  cases  where  the  crime  directly  jrfves  rise  to  the  loss  or  iniurv  :  not 
vhpre  the  loss  and  crime  are  merely  related  in  time  and  place.  People  v.  Baker  .37  Pal 
.\ni).  .3d  117,  112  Cal.  Kptr.  137  (1974)  :  People  v.  Williams,  247  Cal.  App.  2d  394' 
409  .->.".  Cal.  Rptr.  r..50.  .556  (1966)  :  People  v.  Becker.  349  Mich.  476,  486.  84  N  W  2d 
833.   S38    (1957)  :   State  v.  Barnett.  110  Vt.   221,  231,  3  A.2d  521.  525    (1939), 

s"  Xatiox.^l  Ob.server,  Oct.  15,  1973. 

^°Ifl.  But  see  Bntler  v.  District  of  Columbia,  346  F.2rt  798  (D.C.  Cir.  1965)  (finding 
a  condition  the  defendant  -nrlte  an  essay  outside  the  scope  of  the  local  probation 
statute). 

«i  Topeka  Dallv  Capital,  .Tan.  3.  1973.  at  1,  col.  2. 

82  Time  Macazine,  Sept.  2.  1974,  at  79. 

«s  Topeka  Dailv  Capital,  Jan.  3,  1973,  at  1,  col.  2. 
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Even  in  cases  when  the  criminal  law  stands  at  the  limit  of  its  power,  as 
when  an  offender  is  wholly  unresponsive  to  punitive  measures,  a  sentence  may 
be  geared  to  open  new  interests  in  socially  acceptable  undertakings.  Rather 
than  concentrating  on  what  the  law  can  do  to  convicted  persons,  it  may  serve 
rehabilitation  to  allow  them  to  provide  for  others  in  a  social  service  setting. 

Utilizing  the  three  criteria  of  restitution,  correlation  and  significance,  the 
creative  sentencing  technique  offers  judges  broad  powers  to  impose  seuteoees 
designed  to  serve  both  accused  and  community.  Purposes  achieved  by  the  tech- 
nique are  multiple : 

1.  It  aids  the  offender  in  realizing  and  accepting  his  responsibilities  as  a 
member  of  society  and  begin  a  reformative  program  designed  to  promote 
self-satisfaction,'* 

2.  It  facilitates  the  offender's  reintegration  into  the  community,  thereb? 
avoiding  various  negative  aspects  of  imprisonment  and  reducing  the  states 
financial  burden,*^ 

3.  It  A'indicates  the  law's  authority  as  well  as  society's  emotions  and  pro- 
motes pxTblic  protection ; 

4.  It  minimizes  the  conviction's  impact  upon  the  offender's  innocent  depen- 
dents. 

VI.  LIMITATIONS  ON  APPLICATION 

In  devising  a  creative  sentencing  technique,  one  cannot  overlook  various 
necessary  limitations  on  its  application. 

A.  Statutory  Authorization 

The  criminal  law  is  essentially  a  creature  of  legislative  formulation.  Unless 
that  body  has  facilitated  creative  sentencing's  use  by  a  broadly  stated  sent- 
encing provision,  a  judge's  alternatives  are  restricted.  Although  some  com- 
mentators condemn  use  of  imprecise  policy  provisions."®  many  jurisdictions 
have  enacted  them.  Federal  law,  for  instance,  states  that  the  court :  "may 
suspend  the  imposition  or  execution  of  sentence  and  place  the  defendant  on 
probation  for  such  period  and  upon  such  terms  and  conditions  as  the  court 
deems  best.*^"" 

Kansas  law  provides  that  its  article  on  sentencing :  "be  liberally  con.strued 
to  the  end  that  persons  convicted  of  crime  shall  be  dealt  with  in  accordance 
with  their  individual  characteristics,  circumstances,  needs,  and  poteurialiLies 
.  .  .  whenever  .  .  .  not  detrimental  to  the  needs  of  public  safety."*" 

Further  provisions  state  "nothing  .  .  .  contained  [within  the  sentencing  article] 
shall  limit  the  authority  of  the  court  to  impose  or  modify  any  general  or 
specific  conditions"  as  long  as  compatible  with  sentencing  policy."*  Theoretic- 
ally, such  authority  frees  judges  from  any  substantial  limitations  on  creative 
sentencing. 

Although  a  statute  authorizes  courts  to  exercise  broad  discretion  concerning 
probation  conditions,  the  judgment  exercised  still  must  be  a  legal  judgment, 
consonant  with  constitutional  and  statutory  safeguards.  Hence,  conditic-ns  im- 
posing a  jail  term  under  the  rationale  it  deters  offenders  by  giving  them  a 
taste  of  incarceration  generally  have  been  held  invalid  absent  express  statu- 
tory authority.™  The  same  has  been  said  of  general  exile  from  the  community"'^ 
and  restitution  for  losses  not  arising  directly  from  the  particular  act  for  which 


»*  The  main  ohiectlve  fof  the  criminal  law]  Is  to  change  the  person's  attitudes  and 
to  help  him  cope  with  his  circumstances,  jrain  insight  into  his  own  motvations.  reorient 
hs  feelings,  and  achieve  a  measure  of  self-control,  Criminal  Corrections,  supra  note  16, 

«5  Jerome  Hall  has  stated  It  a  different  way.  "[T]he  principle  purpose  of  a  system  of 
criminal  justice  is  to  preserve  and  improve  the  moral  fabric  of  impersonal  relations  upon 
which  social  life,  freedom,  and  creativity  depend." 

A^ddress  by  Jerome  Hall,  The  Purposes  of  a  System  for  the  Administration  of  Criminal 
Justice   at  Georgetown  niversity  Law  Center,  Oct.  9.  196.3. 

08  See  M.  Frankel,  Criminal  Sentencing:  Law  Without  Order  5  (1973)  ;  Crimixal 
COKRECTiONS.  supva  note  16,  at  130-45. 

<"  IS  U.S.C.  §  3651  (1970). 

<»T'AN.  Stat.  Ann.  §  21-4601  (Supp.  1973).  See  also  Model  Sentencing  Act  S  1 
(1963). 

60  Kan   Stat.  Ann.  §  21-4610  (Supp.  1973). 

TO  State  V  Van  Meter,  7  Ari7,.  App.  422,  440  P.2d  58  (1968)  ;  People  v.  Ledforri.  17-3 
Colo  194  477  P-2d  374  (1970)  ;  People  v.  Robinson,  253  Mich.  507.  235  N.W.  236 
(1931)  The  apparent  reasoning  behind  these  decisions  Is  probation  serves  to  maximize 
intiivnliinl  liberty ;  therefore,  Incarceration  is  disallowed  as  not  effecting  this  gonl. 
mit  see  Er  parte  McClnne,  129  Kan.  7.39,  284  P.  365  (1930);  Gray  v.  Graham.  123 
K"n    4.34    278  P.  14  (1929). 

•r-s-o-p  ear  rel  Bnldwin  v.  AlsbTiry.  223  So.  2d  546  (Fla.  1969)  ;  Weigand  v.  Com- 
monwealth 397  S.W.2d  780  (Ky.  App.  1966)  ;  People  v.  Smith.  252  Mich.  4.  232  N.W. 
397    (1930)-  State  ex  rel.  Halverson  v.  Young,  278  Minn.  381.  154  N.W.2d  699    (1967). 
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the  defendant  was  convicted/^  Hopefully,  such  restrictions  will  be  used  spar- 
ingly to  the  end  creative  sentencing's  purposes  can  be  achieved. 

B.  Reasonableness 

Any  sentence  imposed  must  have  a  reasonable  relationship  to  the  accused's 
treatment  and  the  public's  protection  or  reparation.™  In  this  sense,  creative 
sentences  should  be  used  only  when  they  will  serve  a  constructive  purpose  and 
their  enforcement  is  practical.  A  reasonableness  test  has  invalidated  provisions 
requiring  banishment,"  waiver  of  the  right  to  appeal  a  conviction/^  discon- 
tinuance of  certain  employment,™  cutting  one's  hair''  and  refraining  from 
playing  college  or  professional  basketball.'^*  Under  proper  circumstances,  as 
when  a  particular  activity  or  condition  has  directly  contributed  to  the  crime's 
perpetration,  any  one  of  these  measures  may  have  survived  the  reasonableness 
test. 

A  patently  unreasonable  probation  condition  was  approved  by  the  California 
Court  of  Appeals  in  IQSe.'"  The  condition  required  the  defendant  submit  to 
sterilization  by  vasectomy  pursuant  to  his  conviction  for  statutory  rajje.  In 
reaching  its  decision,  the  court  relied  on  the  defendant's  also  having  veneral 
disease.  The  condition  was  held  to  be  reasonably  related  to  the  defendant's 
rehabilitation  because  the  judge  believed  this  disease  could  be  transmitted  to 
the  offender's  progeny.  However,  a  moment's  thought  discloses  that  this 
measure  would  not  directly  affect  the  defendant's  physical  sexual  motivation 
nor  reduce  the  tendency  to  spread  disease  because  conception  is  not  a  pre- 
requisite. The  case  has  been  criticized  for  imposing  a  condition  which  is  exces- 
sive in  view  of  the  crime  committed.*" 

Reasonableness  also  requres  any  restitution  or  reparation  be  related  to  the 
offender's  ability  to  pay.  In  this  way  the  sentence  does  not  prevent  his  suc- 
cessful re-establishment  in  the  community  nor  automatically  end  with  a  jail 
term  for  failure  to  meet  impossible  requirements.^ 

C.  Personal  Right 

Admittedly,  a  defendant  forfeits  certain  personal  rights  upon  his  conviction 
for  a  crime.  This  forfeiture  includes  many  rights  which  are  essential  inirred- 
ients  of  life,  liberty  and  the  pursuit  of  happiness.  Despite  his  conviction,  hov,-- 
ever,  the  defendant  nevertheless  retains  some  rights  unimpaired.  On  occas-ion, 
a  sentence  may  be  imposed  which  violates  such  rights.  In  one  case,  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  held  invalid  as  an  unwarranted 
intrusion  on  the  accused's  privacy  a  condition  he  donate  a  pint  of  blood  to 
the  Red  Cross.""  This  ease,  involving  a  threat  of  direct  physical  abuse,  demon- 
strates a  clearer  example  of  the  criminal  law's  limitations  than  those  dealing 
with  rights  not  usually  protected,  e.g..  prohibition  of  certain  employment  from 


''-•People  V.  Williams,  247  Cal  App.  .3d  304,  55  Cal.  Rptr.  550  (1966)*  Peonle  v 
Becker,  349  Mich.  476,  84  N.W.  833   (1957)  ;  State  v.  Bainett.  110  Vt.  221.  3  A. 2d  521 

■^3  A  probation  condition  is  invalid  if  it : 

(1)  has  no  relationship  to  the  crime  of  -which  the  defendant  Is  convicted, 

(2)  relates  to  condiict  that  is  not  itself"  criminal,  or  (3)  requires  or  forbids  conduct 
that  is  not  reasonably  related  to  future  criminality. 

Peple  V.  Mason,  5  Cal.  3d  759,  764,  488  P.2d  630,  632,  97  Cal.  Rptr.  .302    304   ri971^ 
See  also  In  re  Bushman,  1  Cal.   3d  767,   776-77,  463  P.2d   727.  733.  83  Cal    RntV    STT 
3S1    (1970)  ;    People   v.    Keefer,    35    Cal.   App.    3d    156,    169.    110   Cal.    Rpti-     597     eo6 
(1973). 

•*  State 
monwealth, 
Minn.   381 

nant  to  the  underlying  policy   of  the  probation   law.   which   is  to   rehabilitate   offenders 
-without  compromising  the  public  safety."  Id.  at  385,  154  N.W.2d  at  702. 

■'--  State  V.  Rhinehart,  267  N.C.  470,  148  S.E.2d  651   (1966). 

'78  People  V.  Brown,  133  111.  App.  2d  861,  272  N.E.2d  252  (1971).  Defendant  was 
convicted  of  assault  and  battery.  The  court  held  there  was  no  reasonable  basis  ^'or 
requiring  him  to  cease  his  employment  as  a.  bartender,  a  circumstance  in  itself  unre- 
lated to  the  offense  committed. 

■T^lnman  v.  State,  124  Ga.  App.  190.  183  S.E.2d  (1971).  Here,  defendant's  convic- 
tion was  for  possession  of  narcotics  ;  his  hair  did  not  affect  the  act  Itself. 

■Js  People  V.  Higgins.  22  Mich.  App.  479.  177  N.W.2d  716  (1970).  Defendant's  convic- 
tion was  for  an  unrelated  breaking  and  entering.  The  court  found  the  condition  more 
likelv  to  Impede  rehabilitation  than  promote  it. 

''»  People  V.  Bankenship,  16  Cal.  App.  2d  606,  61  P.2d  3r>2  (1936). 

80  People  V.  Dominguez,  256  Cal.  App.  2d  623,  64  Cal.  Rptr.  290  (1967).  This  case 
held  invalid  a  condition  the  defendant  not  become  pregnant  again  while  in  an  un- 
married state.  The  conviction  had  been  for  robbery  and  the  defendant,  already  thp  un- 
•vs'ed  mother  of  two,  was  again  pregnant  at  the  time  of  sentencing. 

81  President's  Commtssion  on  Law  Enfokcement  and  Administration  of  JusTrric 
T\SK  Foi-.CE  Report:  Corrections  18-19  (1967).  JuaiicE, 

8=  Springer  v.  United  States,  148  F.2d  411  (9th  Cir.  1945). 
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which  the  accused  derives  his  livelihood "'  or  requiring  certain  religious 
behavior.  Such  conditions  are  at  least  questionable.  However,  because  the 
<lefendaut  does  forfeit  certain  rights  and  also  has  acquiesced  in  the  sentencing 
conditions  imposed,  the  court's  authority  is  quite  broad.  For  instance,  one 
condition  regularly  found  valid  is  an  agreement  to  submit  to  warrantless 
police  searches  at  any  time,  even  when  probable  cause  is  lacking.'^ 

The  United  States  Constitution,  although  it  guarantees  to  all  citizens  the 
equal  protection  and  enforcement  of  the  law,*'  permits  qualitative  differences 
ill  meeting  out  punishment.^  There  is  no  requirement  that  two  persons  con- 
victed of  the  same  offense  and  whose  individual  characteristics  differ  must 
receive  identical  sentences.^  However,  the  guarantee  does  prohibit  substantial 
differences  in  penalties  having  no  rational  basis  in  faet.^" 

The  rationale  used  in  many  states  for  permitting  conditions  such  as  ban- 
ishment,^ warrantless  searches®^  and  temporary  confinement^-  is  that  the 
defendant,  once  having  accepted  probationary  t^rms,  cannot  later  complain  of 
them.  These  jurisdictions  hold  probation  to  be  a  privilege,^'  and  something 
the  defendant  may  reject  when  sentenced  should  he  consider  the  terms  harsher 
than  the  penalty  the  court  would  othervv'ise  impose.  Other  courts,  however, 
have  realized  a  defendant  does  not  actually  have  a  great  measure  of  choice  in 
deciding  to  accept  probation,  despite  questionable  conditions,  over  a  term  of 
incarceration.**  It  seems  reasonable  to  assume  that  when  a  condition  requires 
a  waiver  of  precious  constitutional  rights,  it  must  be  narrowly  drawn  to 
achieve  its  purpose.  To  the  extent  the  condition  is  overbroad  it  is  not  reason- 
ably related  to  a  defendant's  reformation  or  the  community's  protection  and 
therefore  is  an  unconstitutional  restriction. 

D.  Fairness 

Any  condition  imposed  must  be  fundamentally  fair.  A  court  should  not 
require  behavior  which  would  be  illegal,  immoral  or  impossible  of  perform- 
ance. Hence,  conditions  requiring  one's  consent  to  unannounced  police 
searches  of  a  premises  he  manages,  but  does  not  own,'^  or  that  a  chronic 
alcoholic  immediately  give  up  liquor  forever,*"  have  been  disallowed  as  impos- 
sibilities. Nor  should  a  condition  result  in  harsher  punishment  than  the  maxi- 
mum available  under  alternatives  of  imprisonment  or  fine. 

^^C/  People  V  Brown  133  111.  App.  2cl  861,  272  N.B.2(I  2.52  (1071).  But  see  People 
V  iseefer,  S.o  Cal  App.  3d  lo6,  110  Cal.  Rptr.  597  (1973)  (condition  prohibiting  pro- 
bationers selling  furnaces  because  he  used  unfair  practices)  ;  People  v.  Frank  95  Cal 
App.  2d  740,  211  P.2d  350  (1949)  (discontinuance  of  practice  of  medicine'  because 
Jr^  fpi?°<?'i^'oi^''o^  a  child  during  an  examination);  Yarbrougb  v.  State.  119  Ga.  App. 
*£•  1G6  S.B2d  35  (1969)  (discontinue  practice  of  law  where  conviction  of  unrelated 
offense  found  unprofessional). 

s*  Jones  V.  Commonwealth,  185  Va.  .335,  38  S.B.2d  444  (1946)  (overturning  condi- 
tion requirin  gregular  church  attendance). 

*'- People  V.   Mason    5  Cal.   3d   750.   48S  P.2d   630.   97  Cal.   Kptr.    .302    (1971)  ;   Rnssi  v. 

Superior  Court    3.3  Cal    App.    .3d    160,   108   Cal.    Rptr.   716    (1973);   People   v.   Brommer. 

r.0  Cal.  App.   3d  1058,  106  Cal.  Rptr.  797     1973)  ;  Himmage  v.   State,  88  Nev    206    408 

Ut^LV'^.Ji^JlL^^li^.  ^-  Schlosser,^^202 'N^W.2d  IPS  (N  D.  ^1972)  '  Howevlr.  it  must 
nr>T,«<i^       ^  r,,.^  ^.,  ,«„       ,1       „     4.         .T  XT--       -  _  •. .-  _^j^^  agreed 

Cal.    App. 
^  -  ,  ,  .      --.-- „r.„  „„   ....  ^^^  Cal.  Rptr. 

^T.S.  (JoxsT.  amend  XIV.  ?  1. 
«"  Williams  v.  Illinois,  399  U.S.  235,  243  (1970). 
^^  .^ee  Crimin.m.  CoRnECTiONS.  supra  note  16,  at  134-36. 

5"  ,s'pe  H,ir1-,  The  Aims  of  the  Criwinnl  Lnir.  23  Law  &  Contemp  Pros  401  430 
ol-,"'fl<<'r^l  ^^^-  ^^^-  ^^  Criminal  Law  §   582    (1965).  Cf.  Williams  v.  Illinois,  399  U.S. 

Oli^^r?m!''.34.^1.r9'p.2d  752^(\'o4^^^  ^^'   '"^  ^-^   ^^^    ^^^^^^  '   ^'^  """''   ^'''"^'''   ^^ 

"'  People  V.  Mason.  5  Cal,  .3d  750,  488  P.2d  6.30.  07  Cal.  Rptr    .302  (10711 

o-o  ^'  r.  ¥.'Vr^2r*''  ^-^  '^^^-  ''^^-  2S4  P.  365  (1930)  ;  Gray  v.  Graham,'  128  Kan.  4.34, 
2/8  P.  14   (1020). 

^'^AccnrfJ.    Earnest   v.    WilMncrhnm.    406   F.2d    681,    682    (10th    Cir.    1969)-    Thomas    - 

I'o'V^'','lo^'^^^^^.?.-  A'.-^  ,!!vH?x  ''^^^-  '^^'^  ^^^^^  Cir.  1964)  ;  Yates  v.  United  States.  308  F.2'd 
(37.  73s  (10th  Cir.  1062). 

'«Stntp  V.  O.vler.  92  Idaho  43.  48.  436  P.2d  709.^712  (1968)  ;  People  v.  Becker  .3-19 
Mich.  476.  486.  84  N.W.2d  83.3.  836  (10.57).  t^ui^ie    >.    i-*n.Ker.    .j.j 

"3Hi:ffman  v.  United  States.  2.59  A. 2d  342.  346  (D.C.  Apn.  1069);  State  v  Harris 
116^  Kan.    387,    389,   226   P.    715    (1924);   Tn  re   Patterson,    94    Kan.    439.    146   P.    1009 

*■•  Huffman  v.  United  States.  250  A. 2d  342  (D.C.  Ann    1060) 

f^SwPenev  v.  United  States.  353  F.2d  10  (7th  Cir.  1065)  :  State  v.  Ovler.  02  Tdnho 
43.  436  P.2d  700  (1068).  Contra.  Upchurch  v.  State.  289  Minn.  520,  184  N.W  2d  6O7 
n97n  ;  Sobata  v.  Williard.  247  Ore.  151.  427  P.2d  758  (1067).  These  latter  cases  ap- 
parently hold  the  defendant's  consent  bound  him  to  the  condition. 
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VII.  SE?^TENCING  GUIDELINES 


A.  The  Problem  With  Judges 

As  noted  at  the  outset,  criminal  sentencing  is  probably  the  most  weighty 
action  taken  by  a  judge.'*  As  a  result,  the  trial  judge  must  be  meticulous  m 
his  decision.  He  must  not  allow  social  vindictiveness  to  sway  him  to  undue 
severity  nor  advanced  social  science  to  sway  him  toward  a  degree  of  clemency 
unacceptable  to  the  public  conscience.*'' 

Although  various  codes  provide  express  criteria  to  be  considered  by  judges 
when  imposing  sentences  of  imprisonment^  or  fine,'  there  are  generally  no 
criteria  explaining  how  or  what  type  of  probation  conditions  should  be  im- 
posed in  a  particular  case.*  Major  criticisms  of  present  sentencing  practices 
focus  upon  the  extraordinarily  broad  discretion  allowed  judges  which  mevii- 
ably  injects  self-formulated  philosophies,  personal  attitudes  and  individual 
concerns  into  each  judgment.*  In  addition,  absence  of  meaningful  legislative 
standards  governing  imposition  of  probationary  conditions  has  been  said  to 
aggravate  .sentence  disparity  in  two  respects.  A  judge  may  fail  to  consider 
possible  relevant  data  furnished  in  a  pre-sentence  report  due  to  lack  of  guid- 
ance in  its  use.  He  also  may  be  reluctant  to  risk  public  criticism  m  the  event 
of  further  criminality  by  the  probationer  when  he  is  unable  to  justify  his 
action  at  least  in  part'by  legislative  direction.^  ^.     .    ,. 

The  primarv  argument  justifying  total  discretion  is  that  punishment  s  indi- 
vidualizaticn  through  the  creation  of  "free  agents"  best  achieves  rehabilitative 
"■oais'  However,  most  judges  lack  extensive  training  in  the  use  of  informa- 
tion supplied  by  pre-sentence  reports.'  As  a  result,  they  sometimes  fail  to  draw 
MitelUgent  conclusions  concerning  sentence  types  or  probation  conditions  to  be 
imposed  in  an  individual  case.*  Judge  Marvin  Frankel  suggests  liberal  appel- 
late review  of  sentences'  and  mixed  sentencing  tribunals''  as  remedies  to 
reduce  sentence  disparity.  Professor  John  Hogarth  suggests  using  sentencing 
institutes  to  provide  short-term  initial  training  and  periodic  refresher  courses 
for  trial  judges."-  Commendable  attempts  have  been  made  to  educate  judges  in 
this  very  important  decision-making  process,  including  sentencing  iustitures.  - 
regional  seminars  "^  and  courses  offered  by  the  National  College  of  State  Trial 


«8See  United  States  v.  Wilev,  184  P.  Supp.  679,  680  (N.D.  111.  1960). 

'y^  J    -Clmln    TJw   Trial  Ju'clge's  Dilemma:  A  Judge's   View,  Probation   and   Criminal 

^""^fe?  fg    ^k\n^"st1t.''anT^§   21-4606    (Supp.   1973)  ;  Model  Penal  Code    §§    7.03. 

'•^'^e?T/Hvi^'TT\t^A^'^^^''"^^^^^  1073);   Model   Penal   Code    §    7.02. 

'^""Sii'^lTlnstance  ^h^^^  which    si,K,!?ests    a  list   of   conditions    a   .iudge 

n^ay  Sse  from  inTresc?U>ing  probation.  Kan.  Stat.  Ann.  §  21-^610  (Supp.  1973). 
However  there  is  nothing  to  tell  a  judge  when  he  ^ould  prefer  one  condition  over  an- 
other in  anvrarticular  case.  He  has  full  discretion  to  choose  among  those  sviggested. 
°  4M  V"nk^l  CRim^^  Sentencing:  Law  Without  Order  5  <1973)  '  [0]ur  legis- 
Intors  have  rot  done  the  most  rudimentary  job  of  exacting  meaningful  sentoncing 
'laws-  whin  thev  have  neglected  even  to  sketch  democratically  determined  statements 
of  basic  purpose.  Left  at  large,  wandering  in  deserts  of  unchartered  discretion,  the 
?.id-es  suit  their  own  value  systems  insofar  as  they  think  about  the. proWem  at  al!._ 
4rcorrf  Kadish,  Lc^af  ^orm  and  Discretion  iv  the  Police  and  Sentencing  Proce^scx  ,o 
IUrv     L     Rm"   904.    916    (1962)  ;    S.    Rubin,    The   Zlodcl    Sentencing    Act,    39    N.Y.L.L. 

^Ypr^KSIDrN^T^S^COMAUSSlON     ON     LAW     ENFORCEMENT     AND     ADMINISTRATION     OF     JUSTICE. 

^^''^'e^Vnlm^:v!'f^^^^^  ^«  Alternative  to  Official  Discretion 

'%S'rH0GfpS°SK™c?;^  As'^A^  HUMAN  PROCESS  390-91  (1971)  ;Burr.4ppW«<e 
Tfeview  as  a  Mcons  of  Controlling  Criminal  Sentencing  ptscretion—A  Workable  Alter- 
naUve?  t?  V  -PiTT  -L.  Rev.  1,  9  (1971);  Woods.  Punishment  Under  Law,  1,  Grim. 
L    O    4'''3    (19.~)9)- 

'l^^^-}r^:;^Cl\''^huTss^^^^^^^  41  U.   TIN.   L.  REV.   1.   23-24    (1972). 

oM     FpA'kt^l     Sn^l     Se^^^^^  LAW    WITHOUT    ORDER    74     (1973>       Tudge 

Frankel's'^-g-P'^tVd    sentencing   tribunal   would    consist    of   the   3udge,    a   psychiatrist    or 

H<^Ht°^j.^'H%'FN4"r.N"^^^^^^^^^  „  .       ,  o, 

S  rnnCTrs?^ias    niithorizpd    federal    institutes    and    joint    councils    on    sentencing     2S 

Tr<«r  T^^^4(a)    (1970).   To  date  there  have  been   approximately   eight   such   gatherings 

rJi^TsZt^nc^ni^^^^^^  287.    303-25    (1960)  :   Pilot   In- 

stlture  un  f5.ntencing   26  F.R^D.  231^  ^  T.,,j,,„    district    Tonrts    fo^  .  th» 

T.  !wn*  nivtrlct    of^  M^^^^^  of    New    York    and    Northern    District 

'^i^^J^rr"  J  eJi  i5«^«invvTS  Co\nnssK  ON  Law  Enforcement  and  Administration  of 
^L^VpT'%«^k  ?o^'rK  RF-ouT^^^l^^^^  24-25    (1967);  M.  Frankel.  La.clessnesa  in 

Se«cinr.:"4t  D.  CiN.  L.  Rkv.  1.  20-21  (1972). 
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Judges  in  Reno,  Nevada.  However,  these  training  sessions  have  not  been  fre- 
quent nor  widespread  in  use  and  generally  have  been  narrow  in  scope." 
B.  Check  List  -for  Determination 

Starting  with  the  premise  that  inconsistency  in  sentencing  begins  with 
vagueness  in  the  law,  the  President's  Task  Force  on  the  Administration  of 
Justice  recommends  general  reduction  of  outright  prohibitions  and  restrictions 
on  probation  and,  in  their  stead,  the  provision  of  statutory  standards  to 
guide  the  courts  in  using  their  decision-making  discretion.'^  Acknowledging 
judges'  expertise  in  the  law,  but  also  their  inadequacies  regarding  sentencing 
in  its  social  setting,  the  proposed  creative  sentencing  technique  would  provide 
a  statutory  check  list  similar  to  the  following  for  determination  of  probation 
conditions. 

A.  Crimes  Committed 

1.  Crime  Type 

a.  Gravity  According  to  Legislative  Classification 

b.  Crime  Against  Persons  or  Property 

2.  Actual  Circumstances  Surrounding  the  Crime 

a.  Manner  In  Which  Committed 

b.  Amount  of  Violence  Involved 

3.  Degree  of  Culpability 

a.  Premeditation 

b.  Intent  to  Directly  Cause  or  Threaten  Serious  Harm 

c.  Provocation  or  Excuse 

4.  Extent  of  Crime 

a.  Isolated  Offense 

b.  Organized  Criminal  Enterprise 

5.  Use  of  Dangerous  Weapons 

6.  Extent  of  the  Crime's  Impact  on  the  General  Public 

B.  General  Deterrence  Considerations 

C.  History  of  Prior  Delinquency  or  Criminal  Activity 

D.  Offender's  Attitude 

1.  Toward  the  Crime 

a.  Remorse,  Repentence 

b.  Willingness  to  Make  Reparaton  or  Restitution 

c.  Hostility 

2.  Towards  Society  Generally 

3.  Towards  People  Generally 

E.  Personality  Traits 

1.  Propensity  to  Commit  Crime 

2.  Likelihood  Offender  Will  Respond  to  Probationary  Treatment 

F.  Lifestyle  and  Background 

1.  Employment 

2.  Hobbies  and  Interests 

3.  Special  Skills  or  Knowledge 

G.  Financial  Condition 

H.  Potential  Injurious  Effects  of  Institutionalization  to  the  Individual  or 
Dependents 

The  purpose  of  such  standards  is  to  create  an  image  of  the  defendant  as 
an  individual  which  will  assist  the  judiciary  in  determining  the  probation  con- 
dition's purpose,  extent  and  character.  To  assist  in  proper  consde ration  of  a 
case,  it  would  be  helpful  and  expeditious  to  require  the  court  to  use  a  sentenc- 
ing study  sheet  or  assessment  guide  listing  the  above  criteria.'"  This  will 
assure  that  all  relevant  aspects  of  the  sentencing  problem  in  an  individual 
case  will  be  weighed  and  considered.  Thus,  creativity  is  facilitated  and  the 
general  purposes  of  the  criminal  law  satisfied. 

VIII.  CONCLUSION 

Creative  sentencing,  as  a  theory,  should  be  implemented  through  an  ex- 
panded probationary  format.  At  present,   statutes  do  little  more  than  define 

"    See  M.  Frankel,  Lawlessness  in  Sentencing,  41  U.  Cix.  L.  Rev    1    IS-**!    fl07'>> 

«  Presidknt's  Commission   on   Law   Enforcement  and   Administtra'tion  ~of    Tn^jTirp 

Task  Force  Report:  Corrections  18-19   (1967).  See  also  J.  Hogarth    SBNTEvriNr  7^ 

A   Human  Process  386-87    (1971)  ;  Note.  Criminal  Procedure:  Capital  'Sentencina  hui, 

Stanrlnrdless  Jury,  50  N.C.L.  Rev.  118,  122  (1971).  '^  avnienctng    oy   a 

"See  J.  Hogarth,   Sentencing  as  a  Human  Process  .395-96    (1971). 
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probation  as  a  term"  while  courts  attempt  to  expound  its  objectives."  It 
is  apparent  traditional  probationary  measures  have  a  marked  rehabilitative 
emphasis.^®  They  rarely  are  propounded  as  a  means  to  satisfy  other  necessary 
objectives  of  the  criminal  law.-""  Creative  sentencing,  on  the  other  hand, 
should  attempt  to  balance  conflicting  legal  and  social  principles,  including 
reprobation,  reformation  and  deterrence.^  To  achieve  this  end  it  is  acknowl- 
edged a  creative  sentence  should  have  inherent  sting  and  the  restrictions  im- 
posed should  be  realistically  punitive  in  quality. 

The  three  elements  of  a  proper  creative  sentence — restitution,  correlation 
and  significance — are  based  on  the  premise  that  the  sentencing  court  should 
have  available  a  full  panoply  of  remedies  to  administer  as  circumstances 
warrant.  Options  available  should  increase  beyond  the  extremes  of  total  insti- 
tutional confinement  and  nonrestrictive  probation.  To  aid  this  development 
and  reduce  uncertainty  and  lack  of  agreement  among  judges,  sentencing 
criteria  should  be  implemented  either  by  statute  or  general  adherence  to 
specific  sentencing  principles  by  the  judiciary. 

The  author  does  not  presume  to  offer  sure  cures  or  panaceas  for  po.'^t- 
conviction  inadequacies  in  the  law.  Criminal  jurisprudence  is  an  extremely 
complicated  institution  of  civilized  society.  What  is  proposed  here  only  seeks 
a  more  flexible  approach  toward  correction  of  essentially  antisocial  behavior 
within  a  framework  of  "ordered  liberty."  Further  study  and  formulation  of 
alternatives  is  encouraged  and  a  plea  made  to  sentencing  magistrates  to  use 
their  imagination,  but  to  use  it  in  a  manner  "adapted  to  the  sense  of  justice."  "^ 


United  Southeastern  Tribes,  Inc., 

Sarasota,  Fla.,  April  24,  J 91' 5. 
Hon.  John  L.  McClellan, 

Chairman,  Senate  Judiciary  Commiitce,  Subcommittee  on  Separation  of  Powers, 
Dirksen  Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  McClellan  :  This  letter  is  intended  as  a  comment  to  SB-1, 
with  particular  references  to  those  sections  which  pertain  to  Native  Americans. 
(Sections  203(a) (3)  ;  205(a) (2)  ;  685(b)  ;  1861  and  1863. 

First,  I  wish  to  compliment  the  Senate  Judiciary  Committee  on  its  excellent 
and  comprehensive  work  which  has  brought  SB-1  to  its  present  state.  The 
task  you  have  set  for  yourselves  in  recodifying  and  updating  Title  18  was 
certainly  a  monumental  one — as  witness  the  three  volumes  of  reports  issued 
by  vour  committee. 

I  am  head  of  the  Legal  Research  and  Service  Department  of  United  South- 
eastern Tribes.  Inc.,  an  inter-tribal  council  of  seven  federally-recognized 
tribes.  Our  members  are:  the  Miccosukee  Tribe  of  Indians  of  Florida,  the 
Seminole  Tribe  of  Florida,  the  Mississippi  Band  of  Choctaw  Indians,  the 
Seneca  Nation  of  Indians  of  New  York,  the  Ea.stenr  Band  of  Cherokee  Indians 
of  North  Carolina,  the  Chitimacha  Tribe  of  Louisiana  and  the  Coushatta 
Tribe  of  Louisiana. 

It  is  not  easy  to  classify  the  circumstances  in  which  our  member  tribes  find 
themselves.  Some  of  our  member  tribes  are  in  280  states,  others  are  not.  All 

"See  eg  Kan.  Stat.  Ann.  §  21-4602(3)  (Supp.  19T3).  "'Probation'  is  a  procedure 
under  which  a  defendant,  found  guilty  of  a  crime  upon  verdict  or  plea,  is  released  by 
the  court  after  imposition  of  sentence,  without  imprisonment  subject  to  conditions  im- 
posed by  the  court  and  subject  to  the  supervision  of  the  probation  service  of  the  state, 

county  or  court."  ^       i.    i,        j         -u    j  u  4.-  <>  1.       >., 

18  The  United  States  Supreme  Court  has  described  probation  as :  "an  amelioration 
of  the  sentence  by  delaying  actual  execution  or  providing  a  suspension  so  that  the 
stiema  might  be  withheld  and  an  opportunity  for  reform  and  repentenee  be  granted 
i.pffir<»  actual  imorisonment  should  stain  the  life  of  the  convict."  United  States  v.  Mur- 
ray,  275   US.    347.   357    (192S).   See   also   Yates   v.   United   States,    308    F.2d   737    (10th 

^^ w  ff^P^Losan  V  People,  138  Colo.  .304.  308.  332  P.2d  897,  899  (1958);  People  v. 
Becker,  349  Mich.  476.  494,  84  N.W.2d  833,  839  (1957)  ;  J.  Hogarth,  Sentencing  as  a 
Human  Process  4  (1971).  „  ^  ^  „  _.. 

20  See  N\Tiox\L  Council  on  Crime  and  Delinquency,  Guides  for  Sentencing  13 
MQ^7^  •  Addrp<;<5  bv  Judge  William  Herlands.  Institute  on  Sentencing  for  United  States 
District' Judges';  Denver.  Colo.,  Feb.  1964,  in  35  F.R.D.  381,  490   (1964)  ;  21  Am.  Jur.  26 

^''"^iee 'o^so^  Williams ^v.^  New  York.  337  U.S.  241.  n.l3  (1949).  The  Court  cites  with 
nnnroval  certain  basic  considerations  for  determining  an  appropriate  sentence:  (a) 
the  reformation  of  the  offender ;  (h)  the  protection  of  the  community ;  (c)  the  disci- 
nlining  of  the  wrongdoer ;  and  (4)  the  deterrence  of  others  from  committing  like 
offenses. 

^  Saleilles,  supra  note  5,  at  3. 
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of  them  must  constantly  deal  with  the  difficult  questions  of  Federal— State— 
tribal  jurisdiction.  Some  are  in  the  process  of  developing  new  tribal  codes  or 

^'uMi  Stf  A  f "  T'-  ^}^  ^""^  ^I^''  "^"^  digesting  and  adjusting  to  the  1968 
Civil  Rights  Act  as  It  applies  to  them.  Some  are  in  the  process  of  considering 
amendments  to  their  constitutions.  ^lucnu^. 

In  each  of  these  situations  lies  a  long  history  of  development  of  tribal 
customs  and  traditions  as  well  as  inter-relationship  between  the  Tribe  the 
State,  and  the  iederal  Government.  In  short,  the  questions  dealt  with  in 
feJ3-l  relating  to  Native  Americans  are  extremely  complex.  They  are  at  the 
very  root  of  the  tribal  government's  responsibilities  to  tribal  members  and  of 
the  tribal  government's  responsibilities  to  tribal  members  and  of  the  relation- 
ship ot  law  that  requires  careful  study  and  much  contact  at  the  tribal  level 
to  adequately  consider  the  respective  rights  and  needs  of  the  people  to  be 
affected  by  the  laws;  as  well  as  to  properly  understand  the  effect  of  anv 
changes  in  the  relationship  between  the  tribe,  its  members,  the  state  and  the 
federal  government.  At  this  point  I  respectfully  suggest  that  it  'does  not 
appear  that  this  essential  study  has  yet  been  undertalien  by  the  Judiciary 
Committee.  o<.u±v,iai.) 

On  the  other  hand  Congress  has  now  undertaken  a  study— encompassing 
the  very  questions  involved  here— as  one  responsibility  of  the  American 
Indian  Policy  Review  Commission.  Even  though  there  is  a  two-year  timetable 
for  the  full  report  of  the  study  commission  they  will  sui^  %n  on  th  s 
portion  quite  soon,  since  an  amendment  to  P.L.  83-280  is  before  the  Congre^^s 
and  there  is  so  much  concern  by  Indian  people  over  that  law 

In  matters  relating  to  American  Indians  changes  need  to  be  made  too 
quickly.  And  once  made  they  take  effect  relatively  slowly.  As  a  result  it 
seems  only  reasonable  for  Indians  to  hope  and  expect  that  Congress  will  use 
much  effort  to  comprehensively  study  the  specific  problems  related  to  them 
when  undertaking  changes  such  as  those  in  question  in  SB-1 
T,--^.!"^^^  ?''i^^d,  the  comments  of  Alan  R.  Parker,  Marvin  J.'sonosky  Robert 
Pirtle.  Robert  Dellwo  and  James  B.  Hovis,  and  heartily  agree  wS  them  In 
particular,  I  concur  with  the  conclusion  that  the  status  quo  not  be  chan4d 
so  as  to  expand  Federal  or  State  jurisdiction  over  Indian  tribes  or  Iribal 
members  until  there  has  been  an  opportunity  for  both  further  study  and  more 

H.^Pn?  h'^'r/^F^V  ^"^  ^^i'  ^^l^^'  1'"^^*  ^  ^^^^  -^'^^e  concerns  over  Tec 
tion  203,  which  fails  to  consider  that  Indian  country  has  a  different  historv 
from  Federal  enclaves  or  that  there  exist  tribal  government?  respSns^be  to 
the  people  who  live  on  the  reservations— governments  which  trace  th«ir 
origins  to  a  period  predating  the  founding  of  the  U.S.  Government  as  an  inde- 
pendent nation.  ^""^ 
^^  In  conclusion.  I  urge  the  Committee  to  change  or  delete  those  nortioTis  nf 
Sections  203(a)  (3);  205(a)  (2)  ;  685(b);  1861  and  1863  so  af  trmaintaL 
be\ssm-ed  '^''''  ^  ^^"'^^  ''^''  ^^  """"^^  ^""^  detailed  Indian  input  can 
,  i .  I . ; ,  .=  Yours  very  truly, 

Donald  Jay  Solomon, 
Department  Head. 


Administrative   Office   of   the   United   States   Courts, 

o       i-      X         T    ^,  ,-  Washington,  B.C.,  March  21  1975 

Senator  John  L.McLellan,  ,  ^'*'i^ri' ^i,  j.jfo. 

Senat^c  Judiciary  Committee,  Subcommittee  on  Criminal  Laivs  and  Procedures 
Dirksen  Senate  Office  Building,  Washington,  B.C.  i^roceaures, 

^Dear  Senator  McClellan  :  This  is  in  further  response  to  your  letter  of 
October  l..>,  1974,  concerning  the  revised  bill,  S.  1,  which  has  nJw  been  fntio- 
duced  m  the  fi4th  Congress.  mno- 

_    The  bill  was  forwarded  to  to  Judicial  Conference's  Committee  on  the  Adnnin 
istration  of  the  Criminal  Law  which  has  conducted  an  extensive  study  of  the 
bill,  and  its  predecessors,  during  the  past  five  years 

.At  its  meeting  on  March  7  1975,  the  Judicial  Conference  of  the  United 
States  considered  and  approved  the  report  of  the  Committee  on  the  Adi^inf" 
tration  of  the  Criminal  Law,  making  specific  proposals  and  comments  reS^ 
to  S.  X  as  introduced  m  the  94th  Congress.  A  copy  of  the  full  renort  of  fho 
Conference  on  this  matter  is  enclosed;  together  with  the  report  of  thp  Pnrv, 
mittee.  *        "     i^t^  v^um- 

Neither   the   Conference   nor   the   Committee   has   made   at   this   tim^   o^. 
further  recommendation  on  the  provisions  of  S.  1  relating  to  appellate  review 
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of  sentencing.  The  Conference  has  expressed  on  the  record  its  firm  opposi- 
tion to  this  concept  and  at  its  September  1974  meeting  approved  the  report 
of  the  Committee  on  the  Administration  of  the  Criminal  Law  in  favor  of  the 
approach  embodied  in  the  proposed  amendment  to  Rule  35  of  the  Federal  Rules 
of  Criminal  Procedure  with  certain  modifications. 

AVe   will   be   pleased   to   furnish   any   additional   information   or   assistance 
concerning  S.  1  tliat  may  be  helpful. 
Sincerely  yours, 

William  E.  Foley, 

Deputy  Director. 
Enclosures. 

Revision  of  the  Federal  Criminal  Code 

At  the  four  previous  sessions  of  the  Conference  held  in  1973  and  1974  the 
Committee  reported  on  phases  of  three  proposals  for  the  revision  of  the  Fed- 
eral Criminal  Code;  one  submitted  by  the  Brown  Commission,  one  submitted 
by  the  Senate  as  S.l,  93rd  Congress,  and  a  third  containing  the  views  of  the 
Department  of  Justice,  introduced  as  S.  1400,  93rd  Congress.  Judge  Zirpoli 
stated  that  S.  1  as  introduced  in  the  94th  Congress  takes  into  account  the 
opini(iUS  received  from  all  sources  on  the  three  prior  proposals,  including  an 
acceptance  of  several  of  the  recommendations  made  by  the  Committee  and 
previously  approved  by  the  Judicial  Conference.  The  Committee,  however, 
made  certain  specific  proposals  and  comments  relating  to  the  new  S.  1,  94th 
Congress,  which  the  Conference  approved  and  requested  Judge  Zirpoli  to 
present  to  the  Congress  at  the  time  hearings  are  held  on  S.  1,  as  follows: 

MATTERS  relating  TO  construction 

Section  112(a)  of  the  new  S.  1  would  abrogate  the  rule  of  strict  construc- 
tion. The  Committee  expressed  its  objections  to  this  provision,  and  the  Con- 
ference concurred  in  this  view  at  the  April  1973  session  (Couf.  Rept..  p.  15). 
The  Conference  agreed  that  the  abrogation  of  the  rule  will  introduce  a  litigable 
issue  at  the  trial  and  appellate  levels  without  corresponding  benefits  to  the 
litigants.  The  Conference  agreed  that  introducing  the  words  "fair  import  of 
their  terms  to  effectuate  the  general  purpose  of  this  title"  as  a  rule  of  con- 
struction might  result  in  an  undesirable  imprecision  in  drafting  criminal 
legislation  and  in  unnecessary  constitutional  confrontations. 

JUKISDICTION 

Judge  Zirpoli  reported  that  S.  1,  93rd  Congress,  and  S.  1400,  93rd  Congress, 
would  generate  the  least  expansion  of  federal  jurisdiction  and  were,  there- 
fore, preferable  to  the  National  Commission  approach.  He  advised  that  this 
preference  had  been  accepted  in  the  draft  of  S.  1,  94th  Congress.  The  new 
bill  recognizes  the  concern  for  the  efficient  administration  of  court  calendars 
which  are  dependent  upon  a  wise  and  sensitive  exercise  of  prosecutorial  dis- 
cretion by  requiring  in  an  amendment  to  28  U.S.C.  522  that  the  Attorney 
General  submit  annual  reports  to  the  Congress,  setting  forth  the  number  of 
I>rosecutions  commenced  during  the  preceding  fiscal  year  imder  each  section 
of  Title  18,  identifying  the  number  of  such  prosecutions  commenced  under 
each  jurisdictional  base  applicable  to  each  such  section. 

CULPABLE  STATES  OF  MIND 

S.  1,  94th  Congress,  classifies  the  offense  elements  into  (1)  conduct,  (2)  cir- 
cumstances surrounding  the  conduct,  and  (3)  the  results  of  the  conduct,  and 
then  defines  the  state  of  mind  with  relation  to  each.  The  Conference  agreed 
that  this  complex  be  productive  of  unnecessary  litigation ;  that  it  will  confuse 
judges  and  juries  and  that  it  may  perhaps  cause  injustice.  The  Conference 
agreed  with  the  Committee  recommendation  that  the  preferred  definitions  are : 

A  person  engages  in  conduct:  (1)  "Knowingly"  if,  when  he  engages  in  the 
conduct,  he  does  so  voluntarily  and  not  by  mistake,  accident  or  other  innocent 
reason;  (2)  "intentionally"  if,  when  he  engages  in  the  conduct,  he  does  so 
knowingly  and  with  the  purpose  of  doing  that  which  the  law  prohibits  or 
failing  to  do  that  which  the  law  requires;  (3)  "recklessly"  if,  when  he  engages 
in  conduct  with  respect  to  a  material  element  of  an  offense,  he  disregards  a 
risk  of  which  he  is  aware  that  the  material  element  exists  or  will  result  from 
his  conduct.  His  disregard  of  that  risk  must  involve  a  gross  deviation  from 
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the  standard  of  care  that  a  reasonable  person  would  observe  in  the  situation ; 
except  that  awareness  of  the  risk  is  not  required  where  its  absence  is  due  to 
voluntarily  intoxication;  (4)  "negligently"  if,  when  he  engages  in  conduct 
with  respect  to  a  material  element  of  an  offense,  he  fails  to  be  aware  of  a 
risk  that  the  material  element  exists  or  will  result  from  his  conduct.  His 
faihu-e  to  perceive  that  risk  must  involve  a  gross  deviation  from  the  standard 
of  care  that  a  reasonable  person  would  observe  in  the  situation. 


BARS  TO  PROSECUTION 


Section  511  provides  that  a  prosecution  for  an  offense  necessarily  include 
in  the  offense  charged  shall  be  considered  to  be  timely  commenced  even  though 
the  period  of  limitation  for  such  included  offense  has  expired,  if  the  period 
for  limitation  for  the  offense  charged  has  not  expired  and  there  is,  after  the 
•close  of  evidence  at  the  trial,  sufficient  evidence  to  sustain  a  conviction  for 
the  offense  charged.  This  is  contrary  to  existing  law  and  the  Conference  agreed 
■with  the  Committee  that  the  rationale  for  a  lesser  period  of  time  for  a  lesser 
offense  applies  whether  it  is  the  offense  charged  or  a  lesser  included  offense. 

Section  512  provides  that  immaturity  prevents  prosecution,  other  than 
for  murder,  of  any  person  under  sixteen  years  of  age  but  does  not  bar  a  juve- 
nile delinquency  proceeding  under  Chapter  36,  Subchapter  A  (Sections  3601- 
3606).  This  provision  does  not  take  cognizance  of  the  new  treatment  of  juve- 
niles contained  in  Public  Law  93-415  (1974)  and  the  Conference  is  of  the 
view  that  this  subchapter  should  accordingly  be  redrafted.  The  Conference 
jilso  expressed  concern  that  the  formulation  of  Section  512  does  not  treat  the 
problem  of  persons  less  than  sixteen  years  old  committing  minor  offenses  in 
areas  under  exclusive  control  of  the  United  States  and  urged  that  specific 
authority  be  granted  magistrates  to  deal  with  such  cases. 


DEFENSES 


Under  this  heading  appear  the  following  defenses:  Section  521.  Mistake  of 
Pact  or  law.  Section  522.  Insanity,  Section  523.  Intoxication,  Section  531. 
Duress,  Section  541.  Exercise  of  Public  Authority,  Section  542.  Protection  of 
Persons,  Section  543.  Protection  of  Property,  Section  551.  Unlawful  Entrap- 
ment, and  Section  552.  Official  Misstatement  of  Law. 

The  Conference  agreed  with  the  Committee's  criticisms,  which  are  generally 
applicable  to  all  of  these  defenses :  that  codification  is  not  necesary  or  desir- 
able. The  Conference  noted  particularly  that  Section  522  on  insanity  contains 
n  formulation  not  previously  considered  by  the  Committee  or  the  Conference. 
It  treats  mental  disease  or  defect  as  a  defense  only  when  the  state  of  mind 
required  as  an  element  of  the  offense  is  lacking  as  a  result  of  mental  disease 
or  defect.  The  Conference  agreed  with  the  Committee  recommendation  that 
this  section  should  not  be  codified  but  if  a  section  on  mental  disease  or  defect 
be  included,  it  favors  the  adoption  of  the  National  Commission's  version.  This 
follows  the  formulation  of  the  American  Law  Institute. 

It  is  believed  that  Section  522,  as  drafted,  would  freeze  the  insanity  defense 
and  not  permit  changing  concepts  and  knowledge  to  work  their  way  into  the 
law.  This  would  only  serve  to  increase  litigation  and  confuse  juries.  The  Con- 
ference agreed  with  the  need  of  an  alternative  verdict  "not  guilty  by  reason 
of  insanity"  but  expressed  the  view  that  such  a  verdict  should  be  incorporated 
in  the  Federal  Rules  of  Criminal  Procedure. 

Section  551  relating  to  unlawful  entrapment  also  involves  codification  of 
an  offense  which  the  Conference  believes  should  not  be  codified  because  of 
the  intricacies  inherent  in  evolving  legal  concepts.  Further,  important  pro- 
cedural is.sues,  such  as  the  type  of  proof  needed  to  raise  the  issue  of  entrap- 
ment, whether  the  defense  may  be  pleaded  inconsistently  and  the  kinds  of 
evidence  admissible  to  show  predisposition,  are  not  codified. 

OFFENSES  OF  GENERAL  APPLICABILITY 

The  Conference  favors  substitution  in  Section  1001,  criminal  attempt,  of  the 
phrase  "intent  to  commit"  in  place  of  "state  of  mind  required  for  the  commis- 
sion of  a  crime"  and  the  substitution  of  "substantial  step"  for  "amounts  to 
more  tha  nmere  preparation  for,  and  indicates  his  intent  to  complete."  The 
Conference  agreed  with  the  Committee  recommendation  that  a  clearer  formu- 
lation would  read  "A  person  is  guilty  of  an  offense,  if  acting  with  intent  to 
commit  a  crime,  he  intentionally  engages  in  conduct  which,  in  fact,  constitutes 
a  .substantial  step  toward  commission  of  the  crime." 
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As  to  Section  1002,  criminal  conspiracy,  the  Conference  prefers  the  present 
language  "do  anv  act  to  effect  the  object  of  the  conspiracy"  to  the  language  in 
S.  1  "engages  in  any  conduct  with  intent  to  effect  any  objective  of  the  agree- 
ment." 

Section  1003.  criminal  solicitation,  previously  criticized  by  the  Conference, 
was  again  regarded  as  effective  in  that  there  is  no  demonstrated  need  for  a 
general  provision  on  solicitation ;  the  provision  is  fraught  with  the  potential 
for  abuse  as  a  prosecutorial  tool ;  and  the  substance  of  the  proposal  is  already 
covered  by  the  provisions  on  complicity-accomplices.  The  Conference  reaffirmed 
the  view  "that  the  defense  of  renunciation  is  too  closely  circumscribed. 

REVIEW  OF  SENTENCING 

Judge  Zirpoli  advised  the  Conference  that  his  Committee  did  not  make  any 
further  recommendation  on  the  provision  of  S.  1  relating  to  appellate  review 
of  sentencing  inasmuch  as  the  Conference  has  already  firmly  expressed  itself 
in  opposition  to  this  concept.  He  reiterated  the  view  of  his  Committee  pre- 
sented to  the  September  1974  session  of  the  Judicial  Conference  (Conf.  Rept.. 
p.  58)  that  the  Committee  favors  the  alternative  to  appellate  review  of  sen- 
tences provided  by  the  proposed  amendment  to  Rule  35  of  the  Federal  Rules 
of  Criminal  Procedure  with  certain  modifications,  as  follows:  (1)  that  the 
panel  of  review  judges  consist  of  one  circuit  and  two  district  judges,  (2)  that 
membership  on  the  panel  be  rotated  as  far  as  is  practicable  in  the  discretion 
of  the  as-signing  judge  and  (3)  that  the  motion  to  review  such  sentences  shall 
apply  to  any  sentence  which  may  result  in  imprisonment  regardless  of  the 
period  thereof. 

COMMITTEE  ON  THE  ADMINISTRATION  OF  THE  PROBATION  SYSTEM 

The  report  of  the  Committee  on  the  Administration  of  the  Probation  Sy.s- 
tem  was  presented  by  the  Chairman,  Judge  Albert  C.  Wollenberg. 

llTEAi    Four. — The    Proposed    New    Federal    Criminal    Code — Senate    1,    As 
Amended  January  4,  1975 

In  the  preparation  of  this  report,  which  is  limited  to  Parts  I  and  II  of  S.  1, 
as  amended  January  15,  1975,  and  in  which  we  make  specific  recommendations, 
the  Committee  was  fortunate  to  have  had  the  benefit  of  the  assistance  of  Mr. 
Harold  Koffsky.  former  head  of  the  Legislation  and  Research  Section  of  the 
Criminal  Division  of  the  Department  of  Justice,  without  whose  able  and  pre- 
cise comparative  study  of  previously  considered  proposed  new  federal  criminal 
codes  this  report  could  not  have  been  prepared  within  the  limited  time  avail 
able  to  the  Committee. 

The  committee  reported  to  the  Judicial  Conference  on  the  Proposed  New 
Federal  Criminal  Code  suggested  by  the  National  Commission  on  Reform  of 
Federal  Criminal  Laws,  chaired  by  Governor  Edmund  G.  Brown  in  April,  1972. 
This  Report  was  limited  to  Part  A.  General  Provisions,  and  the  Committee  in- 
tended to  continue  its  examination  of  other  parts  of  the  Code.  Before  the  other 
parts  of  the  Proposed  Code  could  be  reviewed.  Senators  McClellan,  Ervin.  and 
Hruska  introduced  on  .January  6,  1973,  S.  1,  93rd  Congress,  1st  Session.  There- 
after, in  February,  1973,  the  Office  of  Management  and  Budget  requested  the 
views  of  the  Judicial  Conference  on  a  draft  bill,  prepared  by  the  Department 
of  Justice,  which  was  introduced  by  Senators  Hruska  and  McClellan  on  March 
27,  1973  as  S.  1400,  93rd  Congress,  1st  Session.  Both  S.  1  and  S.  1400  covered 
the  same  areas  as  the  Brown  Commission  proposal  but  both  contain  other  im- 
portant provisions  worthy  of  study. 

The  Committee  made  a  comparative  study  of  the  three  proposals  which  re- 
lated to  the  general  provisions  and  a  final  report  on  these  provisions  was  sub- 
mitted in  April,  1973.  The  Committee  planned  to  continue  its  comparative  study. 
However,  after  extensive  hearings  by  the  Subcommittee  on  Criminal  Laws  and 
Procedures  of  the  Senate  Committee  on  the  Judiciary,  S.  1,  94th  Congress,  1st 
Session,  was  introduced  on  January  15,  1975.  This  is  an  extremely  large  bill 
surpassing  its  predeceessor  in  the  93rd  Congress,  which  had  been  described  as 
the  largest  bill  ever  introduced  in  the  Senate.  The  Office  of  Management  and 
Budget  had  again  asked  for  Judicial  Conference  views  on  S.  1,  9^th  Congress, 
1st  Session.  Once  more  this  report  mu.st  be  limited  to  General  Provisions  and 
Offenses  of  General  Applicability  (Criminal  Attempt.  Criminal  Conspiracy  and 
General  Solicitation)  of  S.  1.  94th  Congress,  due  to  the  constraints  of  time. 
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PRELIMINAEY  STATEMENT 

The  Committee  reaffirms  the  Preliminary  Statement  in  its  April,  1973  report 
with  these  additional  observations.  We  wish  to  add  to  the  praise  given  to  the 
Brown  Commission  for  its  magnificent  endeavors,  our  appreciation  of  the  efforts 
of  the  Subcommittee  on  Criminal  Laws  and  Procedures  of  the  Senate  Commit- 
tee on  the  Judiciary,  and  the  Department  of  Justice  in  building  on  the  work  of 
the  Brown  Commission.  In  addition,  we  pointed  out,  in  our  April,  :1973  report, 
the  distinguished  performance  of  the  federal  courts  in  meeting  the  problems 
of  increased  workload  and  responsibility.  We  believe  that  the  novel  problems 
of  a  code,  together  with  the  challengs  to  be  met  in  implementing  the  Speedy 
Trial  Act  of  1974  will  also  be  handled  in  an  exemplary  manner. 

The  Committee  was  particularly  pleased  that  many  of  its  reeommedations 
were  adopted  in  S.  1,  94th  Congress.  We  note  Chapter  4.,  Complicity,  has  been 
drafted  so  as  to  comply  significantly  with  the  Committee's  recommedations.  In 
addition,  we  opposed  a  criminal  facilitation  provision.  S.  1  omits  this  area. 
Some  of  the  other  acceptances  of  the  Committee's  recommedations  appear  be- 
low. However,  we  regret  that  several  important  recommendations  were  not  ac- 
cepted, particularly  those  related  to  codification  of  defenses.  The  Committee 
remains  convinced  that  rules  for  the  exercise  of  public  authority,  protection 
of  persons  and  property,  and  use  of  deadly  force  are  not  proper  subjects  for 
codification.  Such  rules  would  pose  formidable  problems  for  iudges  in  instruc- 
ting juries.  Our  continued  objections  are  treated^  specifically  below. 

In  our  April,  3973  report  we  commented  on  the  Brown  Commission's  codification 
of  presumptions  (section  103).  This  area  is  treated  under  Rule  25.1— Burdens  of 
Proof,  F.R.Cr.P.  in  the  rules  portion  of  S.  1,  94th  Congress  and  is  a  concern  of 
the  Advisory  Committee  on  the  Criminal  Jtiiies  rather  than  this  Committee. 

MATTERS  RELATING  TO  CONSTRUCTION 

Section  112(a)  of  S.  1,  94th  Congress,  1st  Session,  would  abrogate  the  rule 
of  strict  construction.  The  Committee  expressed  its  objections  to  this  provision 
in  its  report  of  April,  1973  to  the  Judicial  Ccmference.  We  reite^-ated  these  ob- 
jections since  we  believe  that  abrogation  of  the  rule  will  introduce  a  litigable 
issue  at  the  trial  and  appellate  levels  without  corresponding  benefits  to  the 
litigants.  The  Committee  is  of  the  opinion  that  introducing  the  words  "fair 
import  of  their  terms  to  effectuate  the  general  purpose  of  this  title"  as  a  rule 
of  constuction  might  result  in  an  nndesiral>le  imprecision  in  drafting  criminal 
legislation  and  in  unnecessary  constitutional  confrontations. 

JURISDICTION 

The  Committee  has  studied  the  provisions  of  S.  1.  94th  Congress,  with  regard 
to  the  expansion  of  federal  jurisdiction  which  would  be  caused  by  enactment 
of  these  provisions.  Our  review  of  the  National  Commission  proposal.  S.  1,  93rd 
Congress,  1st  Session,  and  the  Department  of  Justice  bill,  S.  1400.  93rd  Congress. 
1st  Session,  led  us  to  conclude  that  the  latter  two  bills  would  generate  the  least 
expansion  of  federal  jurisdiction  and  therefore  were  preferable  to  the  National 
Commission  approach.  The  Committee's  preference  in  this  regard  has  been  ac- 
cepted in  S.  1,  94th  Congress. 

The  Committee's  recommedations  as  to  limiting  phraseology  and  drafting 
technique  are  followed  in  this  last  version  of  the  Code.  The  drafting  technique 
recommended  and  utilized  requires  that  in  each  instance,  those  offenses  which 
may  be  appended  for  prosecution  in  connection  with  a  particular  offense  must 
be  set  forth. 
_  In  the  Committee's  comment  of  April,  1973,  it  was  stated  that :  ".  .  .  we  be- 
lieve that  the  efficient  administration  of  court  calendars  would  be,  to  a  large 
extent,  dependent  upon  a  wise  and  sensitive  exercise  of  prosecutorial  discretion, 
.  .  .  ."  S.  1  of  the  94th  Congress  recognizes  this  concern  and  attempts  to  meet 
it  by  requiring,  in  an  amendment  to  28  U.S.C.  §  522  that  the  Attorney  General 
submit  annual  reports  to  the  Congress  setting  forth  the  number  of  prosecutions 
commenced  during  the  preceding  fiscal  year  under  each  section  of  Title  18,  iden- 
tifying the  number  of  such  prosecutions  commenced  under  each  jurisdictional 
base  applicable  to  each  such  section.  This  procedure  is  designed  to  act  as  a  re- 
straint on  the  exercise  of  concurrent  Federal  jurisdiction  and  as  a  means  for 
Congress  to  review  such  exercise. 
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CULPABLE  STATES  OF  MIND 


The  Committee  devoted  a  substantial  amount  of  time  to  mteiisive  consicler- 
ation  of  a  formulation  of  the  degrees  of  culpability  and  in  its  April,  19 <3 
report  offered  definitions  of  "l^nowingly,"  "intentionally  "  ''recklessly,  and  neg- 
li^ntly"  (The  Committee  agrees  with  abolishment  of  the  degree  of  culpabil- 
ity_"willfully.")  The  Committee  believes  firmly  that  its  formulationis  prefer- 
able to  anv  of  the  other  versions  proposed.  .   ,      ,.^  J     4.     /o^    „?^ 

S  1  9l'th  Congress  classifies  the  offense  elements  into  (1)  conduct,  {2}  cir- 
cumstances surrounding  the  conduct,  and  (3)  the  results  of  the  conduct  and 
tliS  defines  the  state  of  mind  with  relatiou  to  each.  This  complex  procedure 
causes  the  Committee  more  concern  than  most  of  the  previously  considered  form- 
ulations The  Committee  believes  that  it  will  be  productive  of  unnecessary  liti- 
gat  on  that  it  will  confuse  judges  and  juries,  and  that  it  may  perhaps  cause 
fniiistice  Acceptance  of  a  guilty  plea  under  Rule  11,  F.R.Cr.P.  will  be  more 
Smp  ex  and  Scult  causinf  even  a  bright  defendent  to  ^ave  difficulty  m  under- 
standing the  differences  among  the  degrees  of  culpability.  The  same  difficulties 
would  appear  in  charging  juries.  The  Committee's  formulation  jsf ampler 
clearer  would  achieve  the  same  objectives  as  S.  1,  and  would  not  alter  the 
substantive  sections  of  the  Cede  if  adopted.  The  definitions  we  prefer  are : 

"A  person  engages  in  conduct :  ,      i.     m„ 

'•(1)  -knowingly'  if,  when  he  engages  in  the  conduct,  he  does  so  voluntarily 
and  not  by  mistake,  accident  or  other  innocent  reason  : 

"(2)  'intentionally'  if,  when  he  engages  in  the  conduct,  he  does  so  knowingly 
and  with  the  purpose  of  doing  that  which  the  law  prohibits  or  failing  to  do 
that  which  <"he  law  requires ;  ^  ^  *.     •  i 

■'(3)  'recklessly'  if,  when  he  engages  in  conduct  with  respect  to  a  material 
element  of  an  offense,  he  disregards  a  risk  of  which  he  is  unaware  that  the 
material  element  exists  or  will  result  from  his  conduct.  His  disrgard  of  that 
risk  must  involve  a  gross  deviation  from  the  standard  of  care  that  a  reasonable 
person  would  observe  in  the  situation ;  except  that  awareness  of  the  risk  is  not 
reauired  where  its  absence  is  due  to  voluntary  intoxication  ; 

"(4)  'negligently'  if.  when  he  engages  in  conduct  with  respect  to  a  material 
element  of  an  offense,  he  fails  to  be  aware  of  a  risk  that  the  material  element 
exists  or  will  result  from  his  conduct.  His  failure  to  perceive  that  risk  must 
involve  a  gross  deviation  from  the  standard  of  care  that  a  reasonable  person 
would  observe  in  the  situation." 

BARS  TO  PROSECUTION 

Section  511,  Time  Limitations,  provides,  among  other  things,  that  a  prosecu- 
tion for  an  offense  necessarily  included  in  the  offense  charged,  shall  be  consid- 
ered to  be  timely  commenced,  even  though  the  period  of  limitation  for  such  in- 
cluded offence  has  expired,  if  the  period  of  limitation  for  the  offense  cMrged 
has  not  expired  and,  there  is.  after  the  close  of  evidence  at  the  trial,  sufficient 
evidence  to  sustain  a  conviction  for  the  offense  charged.  This  is  contrary  to 
existing  law.  A.kins  v.  U.S.,  251  F.2d  909  (D.C.  Cir.,  19.58).  We  believe  that 
the  rationale  for  a  le.sser  period  of  limitation  for  a  lesser  offense  applies  wheth- 
er it  is  the  offense  charged  or  a  lesser  offense  included  offense. 

Section  512  Immaturitv,  prevents  prosecution,  other  than  for  murder,  of  any 
person  under  sixteen  years  of  age.  However,  it  does  not  bar  ^  Juvenile  delin- 
quency proceeding  under  Chapter  36,  subchapter  A  (sections  3601-3606).  It  is 
noted'that  cognizance  of  the  new  treatment  of  juveniles  contained  in  P.L.  93-415 
(1974)  is  not' taken  in  subchapter  A.  This  subchaprer  should  accordingly  be  re- 
drafted The  Committee  has  expressed  its  concern  that  the  formulation  of  sec- 
tion 512  does  not  treat  the  problem  of  persons  less  than  sixteen  years  old  com- 
mitting minor  offenses  in  areas  under  the  exclusive  control  of  the  United  States. 
We  believe  that  specific  authority  should  be  granted  magistrates  to  deal  with 
such  cases. 

DEFENSES 

Under  this  heading  appear  the  following  defenses:  Section  521  Mistake  of 
Fact  or  Law,  Section  522.  Insanity,  Section  523.  Intoxication,  Section  531. 
Duress  Section  541.  Exercise  of  Public  Authority,  Section  542.  Protection  ot 
Persons,  Section  543.  Protection  of  Property,  Section  551.  Unlawful  Entrapment, 
and  Section  552.  Official  Mis.statement  of  Law.  ,.     , ,     4.       n 

The  Committee  reiterates  its  criticisms  which  are  generally  applicable  to  all 
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are  evolving  and  which  would  be  besf  iP^ffn  .f *?  'I  ^'i''"'  Principles  which 

sional  law.  It  would  do  rharmtSe  structure  orthi"  ^.'^t''^  '^^''^""^  ^^^^^- 
the  benefit  of  continued  testing  of  ilels  Tn  c3  ^rl?^^^  ^^^^  ^"<i 

to  be  derived  from  freezing  the  coutptV^on?^  J  ffLf'^"^''!?^  ^^^  ^^"^^^ 

In   addition   to  these  eenenl   f^ornrnpn^r  n    ^     "  ^^^^^  sections, 
comment  on  several  4cLn?rrfapZSte  ^«^^^^"ee   believes   particuar 

the  Committee.  ^TSsSardf^^^^^^^^^^  ^T^-^^^^  ---^^-ed  by 

state  of  mind  requirS  L  S  ?  eS  of  he  X^f  •'  1^'?"''"  ^"'^  ^^^^  ^he 
mental  disease  or  defect  The  nrocdure  for  t.o5  i^'  ^^''^"'^  ""^  ^  ^^-^"It  of 
ease  or  defect  it  set  forth  LLftion^llul^^^^^^  ^^^  «^ental  dis- 

section 3612(c)  provides  f orTsS  ve^^^^  m.'^T.^^  ^^  ^^^ed  that 

(3)  not  guilty  by  means  of  insanity  ^  ^  ^    ^'  ^^^  ''''*  ^"^^t^'  ^^ 

rep'Jrl&orvefaflirr.^f'nT^^^^^^^^^  ^S^^  to  its  April.  1973 

mendation  that  this  subject  Lrbecomfled  ^n?  %Tli'\^-^  continues  its  recom- 
or  defect  be  included,  the  Committep  fnvn?«  ^h  ,""  f-^^^^ion  on  mental  disease 
mission's  version  wl  ic  f (Xws  the  A  T  t  ^  /  adoption  of  the  National  Com- 
persuaded  to  recommend  againit  Section  5-  bvT.p^''*'""-  •^'^'  Committee  is 
Commission  which  reiected  it  The  Nation ^ip  ^he  reasoning  of  the  xNational 
effort  to  refer  the  mentaihe.s  issue  ^n/ht  ^°°"^Vf """  reasoned  "that  anv 
ity  could  lead  only  to  a  co  ?u  Jn^  Tnd  cont^^^^^^^  formulations  on  culpabii- 
the  culpabilitv  requirement's  iud^iTplp.^^'^'I  -""^'"^^  interpretation  of 
ance,  to  deve  op  a  ivSspriL^ce  rel^tin^^  ''Tl'  -^'''^^"^  legislative  guid- 

of  'intent,'  'knowledge,' Tnd'^clde^^^^^^^^^  '"°a''  ""^^^  ^^^  ^"^rics 

problem  would  be  exacerbated  bttt^f'       ^^  Committee  believes  that  the 

tions.  In  another 'vieru'/:.'faut-:;io^cartT;"ovirt"h^  ,^^«"^- 

ch^J^?-c^S^S^S^tl^^f^J;-JS;^^ens^  and  would  not  permit 

increase  litigation  and  confusejifries  The  Comn.itTppo'''^^  '^^  ^'^'  '^  ^''"'"l^^ 
an  alternative  verdict  of  ''not  -„{ Uv  hv  riL^  ^  ^  ^F:?""^  "^'^h  the  need  of 
a  verdict  should  be  in^orpwatl^d  in  fL  Fp^  f  i^^f  "^ty"  but  we  believe  such 
Another  section  upon  Xf  tL  Commmep'^  .?"^?  °^  ?"^^*^^1  Procedure, 
it  Section  551.  Unlawful  Eirapmen^Ii^o^^^  ^  t h p'  f-  ^^^'^  'P^'"^^^  ^^^^°^^nt 
tee  recommended  against  codification  5  Ks  defence T.'e?L'?o?tb?'  ?"°^^.^'- 
inherent  m  evolving  legal  concents  Thp  r^J^-ff  because  of  the  intricacies 
procedural  issues,  such  as  the  tVpe  ^fl^oTTlT,^!^''  ''•''t^'  ^^""^  important 
trapment.  whether  the  defensLnav  l?e  nip.lH^^'^^'^  ^^.  ^^V'^  t^^  i«'^"e  of  en- 
evidence  admissible  to  ^owlreS^v^^^^^^^  ^P^  ^he  kinds  of 
Committee's  belief  that  thirdSens^Sould^^^^^^  ^'^«'^^^-  Accordingly,  the 
clarified  is  strengthened.                                 ^  """^t  be  codified  until  all  issues  are 

OFFENSES  OF  GENERAL  APPLICABILITY 

19?3"rerorras-to'co"nc"^41!i^^^^  Sm^.r^"'  ^'  ^^^  ^^--^"ee  in  its  April, 
was  not  accepted  in  s'l'  G^th  Coi^res^  T^fp'p"'"^  '^"^^"^  language  which 
tent  to  commit"  instead  of  ''Uie  s  ate  of  ^^?^.*='^^""^ttee  would  substitute  "in- 
a  crime"  and  subst  tute  ^-substantHl  .L^  f  required  for  the  commission  of 
preparation  for,  and  i^idicates  Ss  iSten  To  /on  w™?"^l'  *^  ^^^^  ^^^"^  ^^^^ 
mended  formulation  C  WrLd    ''A 'er^oni ??,?•?/    ^i"^  Committee's  recom- 

^-:fSi;siiS^i-;IS^ 

of  the  provision  "'  ''''  ''^'''  ^^^'^^'^  that  it  narrows  the  breadth 

tel'vX'lrLnl'^^^^^^^^  — ents  by  the  Commit- 

conspirators  reouires  acqiitfal  o?  fhp  1  '^  •''''^"^**^^  ^^  '^"  ^"t  one  of  the 
would  not  mandaTsu?ra  result  wi^.:r°'^^"\"'  ^^^"spirator.  Section  1002 
conspiracy  militates  agTinsttZ  inlva;ion''s '/  '"""'P'  "J  agreement  in  a 

oSfj^^tis  Sein;^^?HZi^~-rin{^^  TeSsr - 

Object  Of  the  conHMiS:?"!-.  ^^-r^r^.;ge-in^^  ^s^S^^^ 
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uot  clear.  In  any  event,  the  Committee  believes  the  language  which  is  well 
understood  and  has  been  used  for  many  years  is  preferable. 

Section  1003.  Criminal  Solicitation,  was  criticized  in  our  April,  1973  report 
for  three  reasons:  (1)  no  need  for  a  general  provision  on  solicitation  has  been 
demonstrated,  (2)  the  provision  is  fraught  with  the  potential  for  abuse  as  a 
prosecutorial  tool,  and  (3)  the  substance  of  the  proposal  is  already  covered 
by  the  provisions  on  complicity-accomplices.   We  reaffirm  this  position. 

In  all  three  sections,  an  affirmative  defense  of  renunciation  is  permitted. 
In  Criminal  Conspiracy  and  Criminal  Solicitation  the  defense  must  include 
the  prevention  of  the  crime  by  the  defendant.  In  Criminal  Attempt  the  stand- 
ard is  "the  defendant  avoided  the  commission  of  the  offense  attempted  by 
abandoning  his  criminal  effort,  and  if  mere  abandonment  was  insufficient  to 
accomplish  such  avoidance,  by  taking  affirmative  steps  which  prevented  the 
commission  of  the  offense."  It  was  the  position  of  the  Committee  in  its  April, 
1973  report  and  which  we  reaffirm  as  to  S.  1,  94th  Congress,  that  the  defense 
of  renunciation  is  thus  too  closely  circumscribed.  For  the  defendant  to  prove 
that  he  prevented  the  commission  of  the  offense  would  render  this  defense 
nugatory. 

Respectfully  submitted, 

Alfonso  J.  Zirpoli, 
Chairman. 

The  Associated  General  Contractors  of  America, 

Washington,  D.C.,  March  24,  lOfS. 
Hon.  John  McClellan, 

Chairman,   Criminal   Laws   and  Procedures   Subcommittee,    Committee   on   the 
Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  The  Associated  General  Contractors  of  America  is  a 
national  association  representing  8,500  construction  firms  which  perform  about 
SO  percent  of  the  annual  contract  construction  volume  of  the  United  States.  Our 
membership  represents  the  full  range  of  the  industry,  including  the  construc- 
tion of  highways,  buildings,  municipal  and  utilities  projects,  and  heavy  and 
industrial  facilities.  The  industry  employs  approxmately  five  million  workers, 
about  3.5  million  of  whom  are  employed  directly  on  construction  .iob-sites. 

We  appreciate  the  opportunity  to  present  our  views  on  S.l.  the  Criminal 
Justice  Reform  Act  of  1975,  and  we  hope  the  Subcommittee  finds  our  com- 
ments helpful  in  its  deliberations  on  this  important  legislation. 

This  association  commends  the  Subcommittee  for  its  efforts  to  reform  the 
substantive  criminal  laws  of  the  United  States.  As  an  industry  closely  tied 
to  all  aspects  of  interstate  commerce,  we  are  especially  aware  of  the  need  for 
a  codification  of  Federal  criminal  law. 

Under  the  present  system,  the  Federal  law,  in  many  instances,  is  unclear  or 
inconsistent.  This  has  led  to  varying  interpretations  in  different  parts  of  the 
country.  Thus  justice  often  depends  upon  a  local  interpretation  of  the  offense, 
the  defenses  permitted,  the  jurisdiction  and  the  jjenalty.  It  is  the  matter  of 
jurisdiction  which  is  of  particular  concern  to  our  industry. 

In  recent  years  the  construction  industry,  accounting  for  over  lOc'c  of  the 
Gross  National  Product,  has  been  repeatedly  harassed  by  wanton  job-site 
violence.  There  have  been  many  cases  of  serious  construction  site  violence- 
resulting  in  bodily  injury  and  loss  of  millions  of  dollars  in  property.  Because 
local  authorities  are  usually  reluctant  to  act,  most  of  this  violence  goes  unpun- 
ished and  unabated. 

Therefore,  the  Associated  General  Contractors  of  America  commends  the  in- 
clusion in  this  Bill  of  strong  criminal  sanctions  against  persons  or  groups  of 
persons  who  interfere  with  interstate  commerce  by  organizing  to  commit  vio- 
lent, threatening,  or  coercive  actions,  regardless  of  their  motivation.  Such 
provisions,  if  enacted,  would  alleviate  the  situation  caused  by  the  Eiimons 
decision  (U.S.  v  Travis  Paul  Enmons.  410  U.S.  396,  1973)  whereby  the  Supreme 
Court  held  that  the  Hobbs  Act  was  not  applicable  to  employer-employee 
disputes. 

We  urge  Congress  to  act  swiftly  on  this  much  needed  and  long  overdue  legis- 
lation. Our  views  were  well  summarized  by  Senator  Roman  Hruska  in  his 
statement  of  January  15,  1975.  "S.l  offers  Congress  the  opportunity  to  restruc- 
ture Federal  criminal  law  so  as  to  better  serve  the  ends  of  justice  in  its 
broadest  sense — justice  to  the  individual,  and  justice  to  society  as  a  whole."' 
Sincerely, 

J.  M.  SPRorsE, 
Executive  Director. 
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The  American  Law  Institute, 

New  York,  N.Y.,  May  I4,  1915. 
Hon.  John  L.  McClellan, 
Chairman, 

Subcommittee  on  Criminal  Laic  and  Procedures, 
Senate  Committee  on  the  Judiciary, 
Washington,  B.C. 

Dear  Senator  McClellan  :  A  copy  of  the  1975  charted  results  of  our  annual 
survey  on  the  status  of  substantive  penal  law  revision  projects  in  53  jurisdic- 
tions is  enclosed  for  your  and  the  Subcommittee's  possible  interest. 
With  high  regard, 
Very  truly  yours, 

Rhoda  Lee  Bauch, 
Assistant  to  the  Director. 
Enclosure. 

Status  of  Substantive  Penal  Law  Revision  ^ 

I.  Revised  codes;  effective  dates:  (25) 

*  Ark.  Crim.  Code,  Act  280  of  1975  ;  1/1/1976. 

*Colo.  Rev.   Stat.  Ann.,  Ch.  40    (1971  Perm.  Cum.   Supp.)  ;  7/1/1972. 
Conn.  Gen.  Stat.  Ann.,  Tit.  53A ;  10/1/1971. 

*  Del.  Code  Ann.,  Tit.  11 ;  7/1/1973. 

Fla.  Laws  1974,  Ch.  74-383;  7/1/1975;  see  also  Ch.  74-379  (death  penalty). 

*  Ga.  Code  Ann.,  Tit.  26 ;  7/1/1969. 

*  Hawaii  Laws  1972,  Acts  9  &  102  ;  1/1/1973. 

*  111.  Ann.  Stat.,  Ch.  38,  §  1-1 ;  1/1/1962. 

111.  Unified  Code  of  Corrections,  111.  Ann.  Stat.,  Ch.  38,  §  1001-1-1 ;  1/1/- 

1973. 
*Kan.  Stat.  Ann.,  §  21-3101  (1973  Cum.  Supp.)  ;  7/1/1970. 

*  Ky.  Rev.  Stat.,  Ch.  500 ;  1/1/1975. 
La.  Rev.  Stat.,  Tit.  14;  1942. 
Minn.  Stat.  Ann.,  Ch.  609j  9/1/1963. 

*Mont.  Rev.  Codes  Ann.,  Tit.  94   (1973  Special  Pamphlet);  1/1/1974. 

*  N.H.  Rev.  Stat.  Ann.,  Tit.  62  (1973  Supp.)  ;  11/1/1973. 
N.M.  Stat.  Ann.,  Ch.  40a ;  7/1/1963. 

*  N.Y.  Rev.  Pen.  Law ;  9/1/1967. 

N.D.  Cent.  Code,  Tit.  12.1  (1973  Supp.)  ;  N.D.  Laws  1973,  Ch.  116;  7/1/- 
1975. 

*  Ohio  Rev.  Code,  Tit.  29   (1974  Replacement  Unit)  ;  1/1/1974. 
Ore.  Rev.  Stat.,  Tit.  16  (1973  Replacement  Part)  ;  1/1/1972, 

*  Pa.  Stat.  Ann.,  Tit.  18;  6/6/1973. 

*  P.R.  Pen.  Code,  Act  115  of  July  22,  1974 ;  1/22/1975. 

*  Texas  Pen.  Code  (Vernon's  Texas  Code  Ann.  1974)  ;  1//1974. 
Utah  Code  Ann.,  Tit.  76  (1973  Supp.)  ;  7/1/1973. 

Va.  Code,  Tit.  18.2  ;  10/1/1975. 

*  Wis.  Stat.  Ann..  Tit.  45  ;  7/1/1956. 

II.  Current  substantive  penal  code  revision  projects: 
A.  Revision  completed ;  not  yet  enacted:  (18) 

♦Alabama  (Proposed  Revision  of  Criminal  Code  ]Oct.  1974 [  to  be  intro- 
duced in  1975  Legislature) 

Alaska  (status  uncertain) 

♦California  (Proposed  Criminal  Code  reintroduced  [S.B.  565])  (S.B.  1239 
[Corrections  Code]  introduced  5/2/1973) 

*  Indiana  (H.B.  1314  introduced  1/14/1975;  tabled) 

Iowa  (S.F.  1150,  introduced  Feb.  1974,  reintroduced  as  S.F.  85  Feb.  1975 
&  passed  by  Senate,  as  amended  ;  pending  in  House) 

*  Maine    (Proposed  Criminal  Code,  Leg.  Doc.  No.  314.  introduced  in  Sen- 

ate, S.P.  113,  1/28/1975;  pending  in  Judiciary  Committee) 
♦Maryland   (Proposed  Draft  of  Propo.sed  Code  expected  to  be  referred  to 

Legislative  Council) 
♦Michigan   (Bill  reintrodced  in  1975;  pending  in  Senate  Judiciary  Com- 
mittee) 


lAa  of  April  1975  (53  jurisdictions).  This  chart  was  prepared  and  Is  maintained 
by  Rhoda  Lee  Bauch,  The  Amerlcnn  Law  Institute.  435  W.  116th  St.  New  York  City 
10027.    Information   as  to  any   changes   to   be   noted  will   be  gratefully  received 

♦  Indicates  publication  of  substantial  commentarj. 
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*  Missouri  (S.B.  93  &  H.B.  179  introduced  in  1975) 
Nebraska  (Proposed  Code  to  be  reintroduced) 

*  New  Jersey  (Assembly  Bill  3282  introduced  4/7/1975) 

Oklahoma  (S.B.  46,  introduced  in  1975,  being  studied  by  Senate  Commit- 
tee on  Criminal  Jurisprudence) 

*  South  Carolina  (Crime  Study  Committee  of  Legislature  plans  to  intro- 
duce proposed  revised  Criminal  Code  in  next  legislative  session) 

South  Dakota  (State  Bar  Committee's  Proposed  New  Criminal  Code  [1974] 
to  be  considered  by  Judicial  Council  in  May  &  by  State  Bar  at  Annual 
Meeting  in  June) 

*  Tennessee  (S.B.  600  &  H.B.  677  pending  in  Legislature) 

♦United  States  (S.  1  introduced  1/15/1975;  pending  in  Judiciary  Subcom- 
mittee on  Criminal  Law  &  Procedure)  (H.R.  333,  introduced  1/15/1975, 
&  H.R.  3907,  introduced  2/27/1975,  pending  in  Judiciary  Subcommittee 

on  Criminal  Justice) 

*  Vermont    (H.  419.   introduced  4/3/1975,   passed  by   House  as  amended; 

Senate  will  consider  bill  Jan.  1976  legislative  session) 
♦Washington    (Proposed    Criminal   Code:    E.S.B.    2230.    S.B.    2314,    S.S.B. 

2093,    S.S.B.   2092   &   S.S.B.   2313,    introduced    1975,    44th   Reg.    Sess.    of 
Legislature) 

B.  Revision  well  under  loay:  (1)  Arizona. 

C.  Revision  authorized — worlc  not  yet  begun:  (2)  District  of  Columbia,  North. 
Carolina.  . , 

D.  Contemplating  revision:  (1)  West  Virginia. 

III.  Revision  completed  hut  abortive:  (2) 

Idaho  (Idaho  Penal  &  Correctional  Code,  Tit.  18,  enacted  effective  1/1/- 
1972  but  repealed  effective  4/1/1972) 

*  Massachusetts  (Bill  reported  to  have  failed  in  Committee) 

IV.  No  overall  revision  planned:  (4)  Mississippi,  Nevada  (recodification  with 
minor  changes  enacted  1967),  Rhode  Lsland,  Wyoming 


Hovis,  CocKRiLL  &  Roy, 
Yakima,  Wash.,  May  5,  1975. 
Mr.  Paul  C.  Summit, 

Chief  Counsel,  Suhcommittee  on  Criminal  Laivs  and  Procedures,  U.S.  Senate, 
New  Senate  Office  Building,  Washington,  D.C. 
Dear  Paul  :  Enclosed  please  find  a  copy  of  "Public  Law  280 :  The  Limits  of 
State  Jurisdiction  Over  Reservation  Indians"  by  Carole  E.  Goldberg,  that  was 
recently  published  in  Volume  22  UCLA  Law  Review,  p.  535.  Ms.  Goldberg  has 
prepared  this  article  under  a  research  grant  and  it  is  apparent  that  she  has 
devoted  considerable  time  to   its  preparation.   It  clearly   supports  legislation 
retroceding  state  jurisdiction  on  the  request  of  Indian  tribes,  and  should  be 
considered  by  you  and  the  committee. 
Sincerely  yours, 

By  James  E.  Hovts. 

Public  Law  280:  The  Limits  of  State  Jurisdiction  Over  Reservation  Indians 
(By  Carole  E.  Goldberg  *) 

I.  introduction 

Since  the  earliest  years  of  this  nation,  courts  and  legislatures  of  both  the 
federal  government  and  the  states  have  struggled  to  define  the  relationship 
between  the  American  Indian  and  the  multiple  governments  of  the  United 
States.^  Although  many  separatist  and  cultiirally  distinct  groups  have  presented 
special  legal  problems  because  their  culture  is  closely  tied  to  the  land,  because 
they  occupied  much  of  North  America  prior  to  the  European  settlement  and  the 
American  westward  expansion,  because  they  were  specially  subjected  to  federal 
control  in  the  United  States  Constitution,^  and  because  the  Government  of  the 
United  States  reserved  areas  of  land  for  them  in  trust  under  treaties  ending 

•  Acting  Professor  of  Law,  University  of  California,  Los  Angeles  ;  B.A.  196R  Smith 
College ;  J.D.  1971,  Stanford.  This  Article  was  supporter!  In  part  by  the  NSF'  Eann 
Div.,  Research  Grant  No.  NSF-61-294-22  to  the  Lake  Powell  Project. 

iSee,  e.g..  Worchester  v.  Georgia,  31  U.S.  (6  Pet.)  515  (1832). 

2  U.S.  Const,  art.  I,  §  8,  cl.  3,  authorizes  Congress  to  "regulate  Commerce  with 
the  Indian  tribes  .  .  .  ." 
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years  of  warfare.'  The  persistent  question  has  been  the  degree  of  autonomy  the 
Indians  retain  within  their  reserved  lands.  Court  decisions  have  firmly  estab- 
lished plenary  congressional  power  over  the  affairs  of  the  nation's  Indian 
"wards."  *  What  renaaius  less  certain  is  the  allocation  of  power  between  the 
tribes  and  the  states  absent  congressional  action.  While  early  decisions  of  the 
United  States  Supreme  Court  intimated  that  reservations  were  wholly  separate 
from  the  states  and  hence  immune  from  state  legislative  and  judicial  intru- 
sion,°  this  principle  has  been  undermined,"  and  no  comparably  clear-cut  stand- 
ard has  emerged  to  replace  it. 

Over  the  years,  Congress  and  the  Department  of  the  Interior,  which  have 
shared  responsibility  for  formulating  and  implementing  Federal  Indian  policy, 
have  operated  on  a  variety  of  divergent  models  for  appropriate  interaction  be- 
tween the  Indians  and  the  states.  One  model  focuses  on  the  inclusion  of  Indian 
reservations  within  the  state  boundaries,  the  rights  of  Indians  as  state  citizens, 
and  the  desirability  of  Indian  assimilation  into  the  mainstream  of  American 
culture ;  its  policy  implications  have  included  removing  Indian  lands  from  trust 
status  and  subjecting  Indians  to  state  law.'  Another  model  focuses  on  the  unique 
status  of  Indian  tribes  as  sovereignties  antedating  the  European  settlement 
of  America,  the  special  federal  responsibility  for  Indian  welfare,  and  the  de- 
centralizetl  nature  of  jurisdiction  in  the  United  States  generally;  it  has  tended 
to  produce  policies  fostering  tribal  autonomy  and  economic  development  of 
reservations  through  federal  training,  subsidies,  loans,  technical  assistance, 
and  insulation  from  the  burdens  of  state  law.^  In  between  are  models  which 
favor  either  assimilation  or  tribal  autonomy,  but  interpose  the  federal  govern- 
ment as  an  umpire,  protecting  Indian  or  state  interests  against  extreme  abuses 
by  the  other. 

Since  assimilation  is  cheaper  for  the  federal  government  and  preferred  by 
states  that  dislilve  the  presence  of  an  Indian  sovereignty  within  their  borders, 
only  feelings  of  respect  and  responsibility  for  the  Indians  have  prevented  the 
federal  government  from  consistntly  folowing  this  poicy  regardess  of  its  fre- 
quently adverse  effects  on  the  Indians.^  This  article  concerns  the  most  recent 
significant  and  comprehensive  attempt  by  Congress  to  reconcile  the  conflicting 
impulses — Public  Law  280  (hereinafter  referred  to  as  PL-280).^''  Passed  in 
1953,  PL-280  was  an  attempt  at  compromise  between  wholly  abandoning  the 


2  Under  this  arrangement,  the  Indians  acquired  a  beneficial  right  to  use  and  occupy 
the  land,  while  the  federal  government  retained  the  fee  and  thus  the  power  to  decide 
whether  the  land  should  be  sold,  leased,  encumbered,  or  taxed.  See,  e.g.,  25  U.S.C.  § 
S92  (1970)  :  U.S.  Dep't  of  the  Interior,  Kegulations  of  the  Indian  Office  (1904).  quoted 
in  M  PnicE  L.\w  and  the  American  Indian  530—31  (1973).  •S'ee  Comment.  Indian 
Taxation:  Underlying  Policies  and  Present  Problems,  59  Calif.  L.  Rev.  1261.  1268-69 
(1971). 

*McClanahan  v.   State  Tax  Comm'n,  411   U.S.   164    (1973)  ;  United   State  v.   Kagama. 

-^^f ^ef'e4/'.!'wovc^ster  v.  Georgia.  31  U.S.  (6  Pet.)  515,  593  (1832). 

8  See  elg.,  Williams  v.  Lee.  358  U.S.  217.  219-20  (1959)  (states  have  jurisdiction 
over  reservation  Indians  if  such  jurisdiction  does  not  infringe  on  tribal  self-govern- 
ment) (dictum)  ;  United  States  v.  McBratney.  104  U.S.  621,  624  (18S2)  (states  may 
prosecute   non-Indians   for   crimes   committed   against   other   non    ludias    on   the   reserva- 

^*°°This  policy  shaped  the  Allotment  Act  of  1887,  ch.  119,  24  Stat.  388-91  (profusely 
amended  this  Act  is  still  in  force,  25  U.S.C.  §§  .331-58  (1975)),  which  distributed 
reservation  lands  to  individual  Indians  as  an  incentive  to  the  development  of  an 
acrarian  way  of  life.  The  allotted  lands  were  to  be  removed  from  trust  status  when 
the' Indians  demonstrated  their  adaptation  to  that  way  of  life.  Although  no  such  altera- 
tion occurred  the  allotment  system  resulted  in  indiscriminate  liquidation  of  the  fed- 
eral   trust    responsibility,    often    over    Indian    protests,    and    a    sharp    decline    in    Indian 

TiiP°snme%olicv  accounted  for  the  numerous  statutes  passed  during  the  1950's  ter- 
minatintr  the  trust  status  of  individual  reservation.  See,  e.g.,  25  U.S.C.  §  677  (1970) 
HJte)  ;    2.5   U.s'c:    §§    691-708    (1970)    western    Oregon    tribes).    25    U.S.C.    §$    891-902 

(1970)'  (Menominee).  ,  .      ,       ,  ^  j    ^      ^r,      t    o. 

8  Tvihii  «elf government  and  economic  development  were  encouraged  by  the  Indian 
KeorganlLtionictof  1934,  25  U.S.C..  §§461-78  (1970).  .,    ,  ^    .      ^      „     ,    ,,.        , 

A  return  in  recent  years  to  similar  policies  is  manifested  in  President  Nixon's 
1070  ATe'isac-e  to  Congress,  116  Cong.  Rec.  23131  (1970),  and  in  recent  federal  legis- 
inHon  fVcimating  long-term  leasing  of  Indian  land.  25  U.S.C.  §  415  (1970).  See  also 
4^   Con    Re"  26    92d   Cong..   1st   Sess.    (1971);    S.    3157.   92d   Cong..    2d    Sess.    (1972). 

»fn  1970' President  Nixon  acknowledged  in  a  message  to  Congress:  "The  removal 
rtf  Wderal  trusteeship  responsibility  has  produced  considerable  disorientation  among 
thf.  iffpcted  Indians  and  has  left  them  unable  to  relate  to  a  myriad  of  Federal.  State 
ILa  i/C^;«i  n««lstnncp  efforts.  Their  economic  and  social  condition  has  often  been  worse 
n?ter  termination  than  it  was  before."  116  Cong.  Rec.  23132  (1970). 

loAct  of  Aug  15,  1953.  ch.  505,  67  Stat.  588-90  (now  codified  as  amended  In  scat- 
tered sections  of  18,  28  U.S.C). 
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[ndians  to  the  states  and  maintaining  them  as  federally  protected  wards,  sub- 
ject only  to  federal  or  tribal  jurisdiction.  The  statute  originally  transferred  to 
Sve  willing  states  ^^  and  offered  all  others,  civil  and  criminal  jurisdiction  over 
reservation  Indians  regardless  of  the  Indians'  preference  for  continued  autono- 
my." Pr^280  did  not,  however,  terminate  the  trust  status  of  reservation  lands." 

From  the  outset,  PL-2S0  left  both  the  Indians  and  the  states  dissatisfied,  the 
Indians  because  they  did  not  want  state  jurisdiction  thrust  upon  them  against 
their  will,  the  states  because  they  resented  the  remaining  federal  protection 
which  seemed  to  deprive  them  of  the  ability  to  finance  their  newly  acquired 
powers.  Predictably,  disagreement  between  the  Indians  and  the  states  erupted 
over  the  scope  of  jurisdiction  offered  by  PL-2S0  and  the  means  by  which  trans- 
fers of  jurisdiction  were  to  be  effected.  Among  the  matters  in  dispute  were 
whether  states  assuming  jurisdiction  under  PLr-280  acquired  the  power  to  tax 
and  zone  on  Indian  reservations,  and  whether  states  asserting  PL-280  jurisdic- 
tion had  satisfied  the  procedural  prerequisites  for  doing  so. 

Recent  social,  economic,  and  political  developments  have  made  the  Indians 
and  states  especially  anxious  that  their  respective  interpretations  of  PL-280 
prevail.  The  expansion  of  metropolitan  areas  near  Indian  reservations  has  in- 
creased the  states'  interest  in  regulating  and  exploiting  residential  and  recre- 
ational development  on  trust  land.   States  have  been  notably  desirous  of  ac- 


11  Thp  five  were  C.ilifornla,  Minnesota,  Nebraska,  Oregon,  and  Wisconsin.  Alaska  was 
adfled  In  1958.  Act  of  Aug.  8.  1&58,  Pub.  L.  No.  85-613.  §  2,  72  Stat.  545.  With  respect  to 
civil  jurisdiction  the  Act  provides  : 

"Each  of  the  States  or  Territories  [sic]  listed  shall  have  jurisdiction  over  civil 
causes  of  action  between  Indians  or  to  which  Indians  are  parties  which  arise  In  the 
areas  of  Indian  country  listed  opposite  the  name  of  the  State  or  Territory  to  the  same 
extent  that  such  State  or  Territory  has  jurisdiction  over  other  civil  causes  of  action, 
and  those  civil  laws  of  such  State  or  Territory  that  are  of  general  application  to 
private  persons  or  private  property  shall  have  the  same  force  and  effect  within  such 
Indian  country  as  they  have  elsewhere  within  the  State  or  Territory  : 

State  or  Territory  of —  Indian  country  affected 

Alaska All  Indian  country  within  the  Territory. 

Cnlifornia .-VH  Indian  country  within  the  State. 

Minnesota All  Indinn  country  within  the  State,  except  the  Red 

Lake  Reservation. 

Nebraska All  Indian  country  within  the  State. 

Oregon    All  Indian  country  within  the  State,  except  the  Warm 

Springs  Reservation. 
Wisconsin     All  Indian  country  within  the  State. 

28  Tj.S.C.  §  1300(a)   (1970). 

In  regard  to  criminal  jurisdiction  in  the  mandatory  states  the  Act  provides  : 
"Each  of  the  States  or  Territories  [sic]  shall  have  jurisdiction  over  offenses  com- 
mitted by  or  against  Indians  in  the  areas  of  Indian  country  listed  opposite  the  name 
of  the  State  or  Territory  to  the  same  extent  tliat  such  State  or  Territory  has  juris- 
diction over  offenses  committed  elsewhere  within  the  State  or  Territory,  and  the 
criminal  laws  of  such  State  or  Territory  shall  have  the  same  force  and  effect  within 
such  Indian  country  as  they  have  elsewhere  within  tlie  State  or  Territory  : 

State  or  Territory  of —  Indian  coiintry  affected 

Alaska All  Indian  country  within  the  State,  except  that  on 

Annette  Islands,  the  Meilakatla  Indian  community 
may  exercise  jurisdiction  over  offenses  committed 
by  Indians  in  the  same  manner  in  which  such 
jurisdiction  may  be  exercised  by  Indian  tribes  in 
Indian  country  over  which  State  jurisdiction  has 
not  been  extended. 

California All  Indian  country  within  the  State. 

Minnesota All  Indian  country  witiiin  the  State,  except  the  Red 

Lake  Reservation. 

Nebraska .\I1  Indian  country  within  the  State. 

Oregon    All  Indian  country  within  the  State,  except  the  Warm 

Springs  Resei-vation. 

Wisconsin     All  Indian  country  within  the  State. 

18  U.S.C.  §  1162(a)   (1970). 

^  Section  seven  of  the  Act  originally  offered  all  other  states  the  option  to  take 
jurisdiction,  yet  had  no  requirement  that  Indians  in  those  "optional"  states  consent. 
"The  consent  of  the  United  States  is  hereby  given  to  any  other  State  not  having 
jurisdiction  with  respect  to  criminal  offenses  or  civil  causes  of  action,  or  with  respect 
to  both,  as  provided  for  in  this  Act,  to  assume  jurisdiction  at  such  time  and  in  such 
manner  as  the  people  of  the  State  shall,  b.v  affirmative  legislative  action,  obligate 
and  bind  the  State  to  assumption  thereof."  Act  of  Aug.  15,  1953,  ch.  505  §  7  72 
Stat.  590,  as  amended  be  V.8.C.  §§  1321-26  (1970)  (requiring  Indian  consent  for  future 
assertions  of  jurisdiction). 

"28  U.S.C.  §  1360(b)   (1970)  ;  IS  U.S.C.  §  1162(b)    (1970). 
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quiring  pollution  and  subdivision  control."  The  discovery  of  substantial  energy 
resources  on  reservations,  and  consequent  industrial  development,  have  spurred 
similar  state  interest  in  regulating  and  taxing  those  activities."  At  the  same 
time,  tribal  governments  have  been  receiving  encouagement  from  the  federal 
government  to  develop  tribal  enterprises  and  strengthen  their  administrative 
apparatus,"  increasing  their  interest  in  freedom  from  state  power."  Finally, 
growing  demands  on  the  part  of  Indians  that  they  receive  their  share  of  state 
services  and  their  share  of  representation  in  state  legislatures  '*  have  produced 
concomitant  demands  on  the  part  of  the  states  that  Indians  submit  to  state 
jurisdiction. 

The  jurisdictional  stakes  are  considerably  higher  today  than  they  were  when 
PL-280  was  enacted;  at  the  same  time  federal  Indian  policy  is  more  devoted 
to  fulfilling  federal  responsibility  for  Indians  and  building  effective  tribal 
governments.  Broadly  speaking,  the  model  for  federal  Indian  policy  seems  to  be 
changing  from  one  favoring  state  power  with  minimum  protection  for  Indian 
interests  to  one  favoring  tribal  autonomy  with  minimum  protection  for  state 
interests.  Nevertheless,  since  PL-280  is  the  most  direct  evidence  of  congressional 
intent  with  respect  to  state  jurisdiction,  the  debate  over  the  scope  of  state 
power  on  Indian  reservations  must  contend  with  policy  choices  Congress  made 
when  PLr-280  was  enacted.  Amendments  to  the  Act  adopted  in  1988  did,  however, 
bring  PL-280  more  in  conformity  with  current  policy  by  rendering  all  future 
assertions  of  state  jurisdiction  under  the  Act  subject  to  the  affocited  Indians' 
consent,  and  authorizing  states  to  return  jurisdiction  to  the  federal  govern- 
ment." But  controversies  persist  over  jurisdiction  claimed  by  the  states  prior 
to  these  amendments. 

This  article  will  explore  the  legislative  history  of  PL-280  and  later  amend- 
ments, the  grounds  for  state  and  tribal  objections  to  their  provisions,  and  the 
ways  in  which  the  Indians  and  states  have  sought  legislatively  and  judicially 
to  resolve  troublesome  issues  concerning  the  mechanisms  and  jurisdictional 
impact  of  PL-280.  It  will  demonstrate  how  PL-280  has  replaced  complex  juris- 
dictional doctrines  as  the  touchstone  for  determining  state  power  to  affect  the 
interests  of  reservation  Indian.s,  and  how  this  statuory  preemption  has  increased 
the  need  for  careful  statutory  interpretation.  Finally,  it  will  suggest  appro- 
priate understandings  of  the  most  controversial  provisions  which  both  comport 
with  the  original  legislative  intent  of  PL-280  and  complements  current  federal 
policy  of  encouraging  strong  trbal  government  while  protecting  state  interests 
against  serious  tribal  abuse. 

II.  LEGISLATIVE  BACKGROUND 

PL-280  differed  from  earlier  relinquishments  of  federal  Indian  jurisdiction 
in  that  it  authorized  every  state  to  assume  jurisdiction  at  any  time  in  the 

"See,  e.g..  Memorandum  from  Field  Solicitor  William  G.  Lavell  to  Actln?  Superin- 
tendent, Colorado  River  Agency,  United  States  Dep't  of  Interior,  Re:  Sovereiirn  Status 
of  Chemechuevl  Tribe  of  Indians  (August  27,  1974)  (copy  on  file  In  UCLA  Law  Review 
Office).  The  memo  addressed  the  Issue  of  whether  county  officials  can  regulate  tribally 
ov/ned  campgrounds  used  primarily  by  non-Indians. 

'^°  See  Bennett,  Prohlema  and  Prospects  in  Developinq  Indian  Communities,  10  Ariz  L 
Rev.  649  (1968)  ;  Comment,  The  Indian  Stronghold  and  the  Spread  of  Urban  America 
10  Ariz.  L.  Rev.  706  (1968);  Comment,  Indian  Law:  The  Pre-Emption  Doctrine  and 
Colontas  De  Santa  Fe,  13  Nat.  Res.  L.J.  5.35,  536  (1973). 

^^  E.g.,  President  Nixon's  1970  Message  to  Congress  on  Indians  stronglv  urged  that 
Indian  tribes  assume  responsibility  for  administering  federal  social  welfare  programs 
on  the  reservation.  116  Cong.  Rec.  23132-33  (1970).  See  Executive  Proposnl  No  32 
submitted  to  Congress  by  the  Secretary  of  Interior,  April  1,  1971,  cited  in  T  Taylor' 
The  States  and  Their  Indian  Citizens  142  n.l7  (1972)  [hereinafter  cited  as  Indian" 
Citizens].  Over  SOD  contracts  between  the  Bureau  of  Indian  Affairs  (hereinafter 
referred  to  as  B.I.A.)  and  the  tribes  were  in  effect  on  October  4,  1971,  varving  from 
the  management  and  operation  of  educational  and  social  welfare  programs  to  "the  rental 
of  dump  trucks.  Interior  News  Release  (Oct.  4,  1971),  reported  in  Indian  Citizens 
svpra  at  143  n.l9. 

"  A  good  example  of  this  emerging  conflict  is  evident  on  the  Navajo  reservation 
where  the  tribal  government  recently  established  an  Environmental  Protection  Com- 
mlKsion  with  power  to  impose  fines  and  issue  cease  and  desist  orders  to  persons  o" 
entities  violating  Commission  orders.  Resolution,  Navajo  Tribal  Council,  Aug  10  1972 
(Conv  on  file  in  UCLA  Law  Review  Oflice). 

^  See  Shirley  v.  Superior  Court.  109  Ariz.  510,  514  P.2d  939  (1973).  cert,  denied 
415  U.S.  917  (1974)  (holding  that  the  Immunity  from  service  of  process  and  tny 
eempt  status  of  a  reservation  Indian  did  not  dl^nalify  him  from  holding  a  countv 
elective  office)  :  Acosta  v.  County  of  San  Diego.  126  Cal.  Anp.  2d  455.  272  P.2d  93  (4th 
D!<5t.  1954)  ;  In  re  County  of  Beltrami  v.  County  of  Hennepin.  264  Minn.  406  119 
N.W.2d   25    (1963)    (Indians   entitled   to  state  welfare   benefits)  ;   Arizona    State    Indian 

SiIMINAR,     SunCOMMITTEE    REPORT    ON    TAXATION     AND     SERVICES     TO    ARIZONA     RESERVATION 

Indians    (1973).   These  efforts  have  been   stimulated   by  the  work  of  federally   funded 
Indian  legal  services  offices. 
"U.S.C.  S!  1321-26  (1970). 
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future.  Previous  transfers  had  been  limited  to  some  or  all  of  the  reservations 
in  a  single  state,'"  and  had  followed  consultation  v^^ith  the  individual  state  and 
affected  tribes  by  the  Bureau  of  Indian  Affairs  (hereinafter  referred  to  as 
B.I.A.'^  Although  PL-280  itself  had  begun  as  an  attempt  to  confer  jurisdic- 
tion on  California  only,"  by  the  time  it  was  reported  out  of  the  Senate,  the 
prevailing  view  was  that  "any  legislation  in  [the]  area  should  be  on  a  general 
basis,  making  provision  for  all  affected  States  to  come  within  its  terms  .  .  .  ."  ^ 
The  Senate  Report  of  the  bill  in  committee  suggests  why  Congress  was  con- 
cerned with  effectuating  a  general  transfer  of  jurisdiction  after  years  of  an 
ad  hoc  policy  which  had  involved  careful  evaluation  in  each  case  from  the 
point  of  view  of  both  Indians  and  the  states.  The  Report  indicates  the  fore- 
most concern  of  Congress  at  the  time  of  enacting  of  PL-280  was  lawlessness  on 
the  reservations  and  the  accompanying  threat  to  Anglos  living  nearby.* 
In  1953,  responsibility  for  law  enforcement  on  the  re.servations  was  irrationally 
fractionated.  If  a  non-Indian  committed  a  crime  against  another  non-Indian  or 
a  crime  without  an  apparent  victim,  such  as  gambling  or  drunk  driving,  only 
state  authorities  could  prosecute  him  under  state  law.^  But  if  either  the  of- 
fender or  victim  was  Indian,  the  federal  government  had  exclusive  jurisdiction 
to  prosecute,  applying  state  law  in  federal  court  under  the  Assimilative  Crimes 
Act.-*  Finally,  if  offender  and  victim  were  both  Indians,  the  federal  govern- 
ment had  exclusive  jurisdiction  if  the  offense  was  one  of  the  "Ten  Major 
Crimes;"'^  otherwise,  tribal  courts  had  exclusive  jurisdiction."*  Since  federal 
law  enforcement  was  typically  neither  well-financed  nor  vigorous,"*  and  tribal 
courts  often  lacked  the  resources  and  skills  to  be  effective,*"  the  result,  de- 
scribed by  House  Indian  Affairs  Subcommittee  member  Wesley  D'Ewart,  of 
Montana,"  was  "[t]he  complete  breakdown  of  law  and  order  on  many  of  the 
Indian  reservations  ....'""  Throughout  the  hearings  on  PL-280  and  its 
predecessor  bills  in  the  previous  Congress,  Representative  D'Ewart  repeatedly 
voiced  "[t]he  desire  of  all  law  abiding  citizens  living  on  or  near  Indian  reser- 
vation for  law  and  order."  ^  The  primary  law  enforcement  thrust  of  PL-280 
is  further  evidenced  by  the  fact  that  several  predecessor  bills  offered  the 
states  criminal  jurisdiction  only,="  and  PL-280  itself  exempted  several  reserva- 

20  Act  of  June  8  1940,  ch.  276.  54  Stat.  249  (criminal  Jcrlsdlctlon  to  Kansas)  ;  Act 
of  May  31.  1946,  ch.  279,  60  Stat.  229  (criminal  jurisdiction  to  North  Dakota  over 
the  Devils  Lake  Reservation)  ;  Act  of  June  30,  1948.  ch.  759.  02  Stat  1161  (criminal 
jurisdiction  to  Iowa  over  the  Sac  and  Fox  Reservations)  ;  Act  of  July  2  1948  ch  80 J. 
62  Stat.  1224  (criminal  jurisdiction  to  New  York)  (codified  at  25  U.S.C.  {  232  (1970) ). 
Act  of  Oct.  5,  1949,  ch.  604.  68  Stat.  705  (clvU  and  criminal  jurisdiction  to  California 
over  AguaCaiiente  Reservation)  ;  Act  of  Sept.   13,  1950.  ch.   947.  64   Stat.   845    (civil 

^"'^^2!  FJfr"a°descHpTlol°of^thls  process  In  New  York  see  Comment.  The  .Yetr  York  Indiana' 
/Jiff/ii  (o  Se?/-I>etermtno«on.  22  BUFFALO  L.  REV.  985  (1973).     .    _       .  _„     ,_„_ 

^HR  1063  83d  CouR.,  1st  Sess.  (1V)53)  ;  Transcript  of  Heannps  on  H.R.  1063 
Before  the  Subcomm.  on  Indian  Affairs  of  the  House  Comm.  on  Interior  and  Insular 
Affairs  83d  Cong.  1st  Sess.  (1953).  These  hearings  were  not  published.  A  transcript 
was  produced  by  the  United  States  during  the  briefing  of  McSlanahiin  v. 
^lnt«  Tax  Coram'n  411  U.S.  164  (1973)  before  the  United  States  Supreme  Court. 
Copies  of  the  t^Sliscript  for  two  days  of  hearlngs--June  29.  195.3  and  July  15.  195.3- 
flre  on  file  in  the  llbrarv  of  the  UCLA  School  of  Law  and  In  the  UCLA  Law  Review 
Offlf-e  The  June  29  transcript  will  hereinafter  be  cited  as  Hearings  Transcript  I  and 
the  July   15  transcript  will  hereinafter  be  cited  as  Hearings  Transcript   II. 

^S  Rep:  No  699.  83d  Cong..  1st  Sess.  5  (1953)  [hereinafter  cited  as  S.  Rep.  No. 
699].' 

15  TVn 'fpfiVral  letrislation  as^^rted  jiirisdi'i'tion  over  such  crimes.   State  jurisdiction  was 
affirmed  hv  United   States  v.   McBratney.   104  U.S.   621.   624    (1882). 
'    MisVsc     5    1152    (1970).   This  is  still   the  case  in   non-PL-280   states   today. 

WIS  TTSr  8  1153  (1970).  The  Inrtsdlctlon  granted  by  this  section  Is  expressly 
exrindedwheVeShe  state  has  accepted  PL-280  jurisdiction.  .Sef.  18  U.S.C.  5  1162(c) 
ViQ7o\  •  An  SO  «  1321  (1970).  The  absence  of  state  jurisdiction  over  such  crimes 
-n^sbpen  affirmed  ■  7n  re  Carmen's  Petition.  165  F.  Supp.  942  (N.D.  Cal.  1958).  aff'd 
svh  i^lm  mcS  V  Carmen.  270  F.2d  809  (9th  Clr.  1959)  (despite  arguments  thnt 
the  Indians'  advanced  social  development  made  them  no  longer  subjct  to  federal  guard- 

^'^"s  sr'Pp*  Divis  Criminal  Jurisdiction  Over  Indian  Conntrv  in  Arizona.  1  Ariz.  L.  Rev. 
02    (1959)':    Taylor.    Development    of    Tripartite   Jurisdictton   tn   Indian    Country,    Sol. 

^''2^^mpment^of^y>presentntiTP  D'Ewart  in  Hcnrhio.'^  on  H.R.  !,r,9,  H.R. JiSS5,  and  H.R. 
"Rpt  liefore  the  Snicomm.  on  Indian  Affairs  of  the  House  Comm.  on  Interior  and  Jw.tM- 
larA^ir^  on  State  Teaai  .Turi.'^dirti^n  in  Indian  Country,  82d  Cong.,  2d  Sess.,  ser.  11. 
nr  14(1952)   fherelnfater  cited  as  1952  ITeortnffs]. 

^iThls  inadenuney  was  due  as  much  to  long  distances  between  Indian  reservations 
nr.rl  federal  courthouses,  as  to  lack  of  coordination  of  efforts  by  B. LA.  and  F.B.I.  In- 
ve-t'-ators  For  a  contemporary  study  of  the  problem  refer  to  5  Natiom.al  American 
DrmAx  roHRT  JoncES  Ass'n.  Jttstice  and  the  American  Indian  (1974). 

"si  tct^o  Hc^rinrj'*.  sunra  note  29,  8.t  16. 
s»  Td   See  also  Hearings  Transcript  I.  awpra  note  22,  at  2.^24. 
»3  H.R   459.  H.R.  3235.  H.R.  3624,  82d  Cong..  2d  Sess.  (1952). 
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tions  completely  from  state  jurisdiction  solely  because  they  had  legal  systems 
and  organizations  "functioning  in  a  reasonably  satisfactory  manner."  '^ 

Of  course,  conferring  jurisdiction  on  the  states  was  not  the  only  available 
solution  to  the  very  real  law  enforcement  problem.  The  B.I. A.  could  have 
encouraged  greater  use  of  existing  cooperative  agreements  between  the  tribes 
and  state  law  enforcement  officials  which  permitted  the  states  to  make  arrets 
for  the  most  widespread  and  troublesome  Indian  crimes ;  ^  the  Justice  Depart- 
ment could  have  deputized  more  state  officials ; ""  and  the  federal  government 
could  have  strengthened  federal  law  enforcement  efforts  or  offered  financial 
and  technical  assistance  to  enable  the  tribes  to  develop  their  own  courts  and 
other  law  enforcement  machinery.  Anw  of  these  solutions  might  have  been  at- 
tempted had  the  goal  of  Congress  been  merely  to  improve  law  enforcement 
services  pending  the  development  of  adequate  tribal  institutions.  State  crim- 
inal jurisdiction  was  preferred  to  other  alternatives  however,  because  it  was 
the  cheapest  solution ;  Congress  was  interested  in  saving  money  as  well  as 
bringing  law  and  order  to  the  reservations.^ 

There  is  much  less  evidence  of  the  congressional  rationale  for  conferring 
civil  jurisdiction  on  the  states,  and  much  less  factual  support  for  that  deci- 
sion. State  civil  jurisdiction  over  reservation  Indians  was  believed  to  have  been 
somewhat  more  extensive  than  state  criminal  jurisdiction,^  though  typically, 
state  courts  were  powerless  to  resolve  claims  against  reservation  Indians  aris- 
ing on  the  reservation."^  Since  federal  law  governed  many  important  civil 
relations  involving  Indians,*"  the  B.I.A.,  charged  with  administering  these 
laws,*^  played  a  considerable  governing  role  on  the  reservations.  In  this  con- 
text, the  Senate  Report  on  PL-280  declared  that  the  Indians  '"have  reached 
a  stage  of  acculturation  and  development  that  makes  desirable  extension  of 
State  civil  jurisdiction  .  .  .  ."  *"  The  implication  of  this  and  similar  statements 
was  that  Indians  were  just  as  socially  advanced  as  other  state  citizens,  and 
should  therefore  be  released  from  second-class  citizenship  as  well  as  the  pater- 
nalistic supervision  of  the  B.I. A. 

Considering  the  absence  of  any  significant  investigation  of  the  Indians'  stage 
of  social  development  prior  to  the  broad  delegation  of  jurisdiction  to  every 
state  by  PL-280,  it  seems  unlikely  that  Congress  knew  or  cared  about  the  In- 
dians' readiness  for  state  jurisdiction."  Furthermore,  it  is  difficult  to  reconcile 
this   theme   of   advanced   accultration   with   the   prevailing   notion   that   state 


"*  S.  Rep.  No.  699,  supra  note  23,  at  6.  The  Red  Lake  of  Minnesota,  Warm  Springs  of 
Oregon,  Menomlnees  of  Wisconsin,  and  later  the  Metlakatlas  of  Alaska  were  all  excepted, 
although  the  Menomlnees  sought  and  obtained  submission  to  PLi-2S0  in  1954.  IS  U.S.C. 
§  1162  (1970)  ;  28  U.S.C.  §  1360  (1970)  (originally  enacted  as  Act  of  Aug.  24.  1954, 
ch.  910,   §  2,  68  Stat.  795).  See  S.  Rep.  No.  2223,  83d  Cong.,  2d  Sess.    (1954). 

^  The  agreements  are  described  In  Indian  Citizens,  supra  note  16,  at  163 ;  Institute 
OF  Indian  Studies,  Univ.  op  South  Dakota,  Pkogkam  and  Proceedings — Third  An- 
nual Conference  on  Indian  Affairs:  Indian  Problems  of  Law  &  Order  (1957)  i  [here- 
inafter cited  as  Law  &  Order]. 

»» The  practice  is  described  In  State  Legislative  Research  Council,  South  Dakota, 
Jurisdiction  Over  Indian  Country  in  South  Dakota  7  (rev.  version  1964)  [herein- 
after cited  as  Jurisdiction  in  South  Dakota]  ;  W.  Farber,  P.  Odeen  &  R.  Tschetter, 
Indians,  Law  Enforcement  and  Local  Government  78-79  (Gov't  Research  Bureau  in 
cooperation  with  Institute  of  Indian  Studies,  niv.  of  South  Dakota,  Rep.  No.  37,  1957) 
[hereinafter  cited  as  Local  Government]. 

^  99  Cong.  Rec.  9263  (1953)    (statement  of  Rep.  Harrison  of  Wyoming). 

38  For  example.  Brown,  The  Indian  Problem  and  the  Law,  39  Yale  L.J.  307,  314-15 
(1930)  asserts  that  reservation  Indians  "may,  except  where  specially  restricted  by  act 
of  Congress  .  .  .  sue  and  be  sued  in  the  state  .  .  .  courts."  See  Vermillion  v.  Spotted  Elk, 
85  N  W.2d  432  (N.D.  1957)  (upholding  state  jurisdiction  over  a  personal  injury  suit 
between  two  Indians  involved  in  an  auto  accident  on  the  reservation). 

39  State  courts  have  been  found  without  jurisdiction  to  enforce  sales  taxes  on  reserva- 
tion lands  (Your  Food  Stores,  Inc.  (NSL)  v.  Village  of  Espanola,  68  N.M.  327.  361 
P2d  950  cert,  denied,  368  U.S.  915  (1961)),  to  hear  tort  actions  arising  on  the  reserva- 
tion against  reservation  Indians  (Valdez  v.  Johnson,  68  N.M.  476.  362  P.2d  1004  (1961)  ; 
Smith  V  Temple  82  S.D.  650,  152  N.W.2d  547  (1967)),  to  hear  divorce  actions  between 
reservation  Indians  (Whvte  v.  District  Court.  140  Colo.  334,  ,346  P.2d  1012  (1959). 
cert  denied  363  U.S.  829  (I960)),  and  to  hear  dependency  petitions  against  reserva- 
tion'Indian  parents  (State  ex  rel.  Adams  v.  Superior  Court,  57  Wash.  2d  181,  356  P.2d 
985  (1960)  ;7n  re  Colwash,  57  Wash.  2d  196,  356  P.2d  994  (I960)).  Recently,  how- 
ever the  Supreme  Court  of  New  Mexico  approved  service  of  state  process  on  reserva- 
tion' Indians  for  claims  arising  off  the  reservation.  State  Sec,  Inc.  v.  Anderson,  84 
NM  6'*9  506  P  2d  786  (1973).  The  same  court  sanctioned  a  support  order  entered 
In  state  court  against  a  reservation  Indian  where  the  marriage  and  support  obligation 
nro^e  off  the  reservation  Natewn  v.  Natowa.  84  N.M.  69.  499  P. 2d  691  (1972). 

*»£?.£?.,  25  U.S.C.  §  415  (1970)  (leasing  of  trust  lands);  25  U.S.C.  5  262  (1970) 
(trade  with  the  Indians). 

«25  U.S.C.  §  2  (1970).        ^    „^      ^  ^   ^ 

"  S.  REP.  No.  699,  supra  note  23,  at  5-6.  ^  ,,,      ,       ^.  ^         »,,  ,,  ^     u 

«  The  B  I  A  did  consult  with  some  Indian  tribes  in  states  which  were  to  be  granted 
immediate  iiirisdlctlon.  As  a  result,  it  recommended  that  certain  reservations  be  exempt- 
ed from  those  grants.  The  investigation  went  no  further,  however.  Hearings  Transcript 
I.  supra  note  22,  at  17-18. 
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criminal  jurisdiction  was  necessary  because  the  Indians  were  disorderly  and 
incapable  of  self-government.*^  Most  likely,  civil  jurisdiction  was  an  after- 
thought in  a  measure  aimed  primarily  at  bringing  law  and  order  to  the  reser- 
vations, added  because  it  comported  with  the  pro-assimilationist  drift  of  fed- 
eral policy,  and  because  it  was  convenient  and  cheap.*" 

The  choice  Congress  made  in  PL-280  did  not  wholly  satisfy  either  the  tribes 
or  the  states.  The  source  of  the  Indians'  displeasure  was  the  absence  of  a 
provision  for  tribal  consent  prior  to  state  assumption  of  jurisdiction.  The 
states,  on  the  other  hand,  were  unhappy  about  the  absence  of  a  provision 
either  granting  federal  subsidies  to  states  that  accepted  jurisdiction  or  remov- 
ing reservation  lands  from  tax-exempt  trust  status.  These  aspects  of  the  law 
have  generated  efforts  directed  at  Congress,  the  state  legislatures,  and  the 
courts  to  mold  or  remold  PL-280  to  suit  the  Indians'  or  states'  preferences. 
The  next  section  of  this  Article  will  explain  the  origins  of  these  dissatisfactions 
and  evaluate  the  legislative  solutions  proposed  for  them  in  Congress  and  the 
state  legislatures.  The  final  section  will  consider  struggles  in  the  courts  over 
the  proper  interpretation  of  procedural  and  substantive  provisions  of  PL-280 
and  will  suggest  the  solutions  dictated  by  legislative  history  read  in  light  of 
general  principles  of  jurisdiction  on  Indian  reservations. 

III.  OBJECTIONS  TO  PL-280 

A.  Controversy  Over  Indian  Consent 

Indian  antagonism  to  PL-280  has  stemmed  almost  entirely  from  its  initial 
unilateral  imposition  of  state  law.  Congress  omitted  a  tribal  consent  require- 
ment from  PL-280  for  the  same  reasons  it  abandoned  its  policy  of  conferring 
jurisdiction  state  by  state  after  consultation  with  the  affected  tribes.*'*  In  both 
instances,  concern  about  bringing  law  and  order  to  the  reservations  at  reduced 
federal  expense  dictated  immediate  transfers  of  jurisdiction  to  the  states. 
Thus  when  Congressperson  D'Ewart  inserted  a  tribal  consent  provision  in  one 
of  the  predecessor  bills  to  PL-280"  in  order  to  obtain  the  support  of  the 
tribes  in  his  state,  B.I.A.  Commissioner  Dillon  S.  Meyer  stated  : 

"[I]t  might  be  possible  to  pass  a  referendum  in  some  of  the  reservations 
a-'ainst  action  by  the  State,  where  they  have  a  completely  inadequate  law 
and  order  code  and  completely  inadequate  court  system  and  completely  inade- 
quate policing  system,  and  we  would  recommend  if  we  found  that  situation 
that  they  be  included  anyhow.*'"         ^      ,  .,    ,  ,  .  .       .     „r   oo« 

Indian  opposition  to  the  absence  of  a  tribal  consent  provision  in  PL-280  was 
initially  based  on  the  principle  of  tribal  sovereignty.  The  departure  from 
past  practice  of  consulting  with  the  Indians  prior  to  transferring  jurisdiction 
was  considered  a  deliberate  slight.*" 

Another  reason  for  opposition  was  the  fear  that  state  jurisdiction  would  in 
practice  operate  to  the  disadvantage  of  the  Indians.  The  Indians  in  many  in- 
stances preferred  federal  to  state  jurisdiction  because  the  B.I.A..  for  all  its 
faults  at  least  perceived  the  Indians  as  its  special  responsibility  and  concern. 
Many'  Indians  feared  that  their  people  would  be  discriminated  against  in 
state  courts  and  given  longer  sentences  simply  because  they  were  Indians :  ^ 
that  state  law  enforcement  officials  would  ignore  crimes  when  Indians  were 


44  <^pp  S   Rep  No  699,  supra  note  23,  at  5. 

45\fn«t'nf  the  Dre-1953  bills  conferring  jurisdiction  over  Indians  on  the  states  had 
nnnifprt  onlv  to  Criminal  jurisdiction,  and  the  predecessor  bills  to  PL-280  on  which 
i,^nrir)^<5  were  held  in  1952  extended  jurisdiction  to  the  states  only  over  criminal 
I!ffoTi«fl  committed  by  or  against  Indians.  See  notes  20.  33  &  accompanying  tekt  supra. 
Tnineo  him  clearly  did  not  contemplate  the  preeminence  of  state  regulatory  power  over 
+vi  ^ocprvntion'i     since    they    allowed    for   concurrent   federal   and    tribal    jurisdiction    as 

11  Po  HR  459  82d  Cong.,  2d  Sess.  (1952).  All  that  the  bills  seemed  to  envision 
Sn«  n  switch  'from'  the  federal  government  enforcing  state  criminal  law  under  the 
AssimilatTve  Crimes  Act  to  the  states  enforcing  their  own  laws. 

4c,  viafpr  to  acconiiwuvimr  notos  Jii— .>^  .^iiiiui. 

<7HR  459  82d"Cong.,  2d  Sess.  (1952)  (as  amended  In  Committee).  1952  Hearinqs, 
supra  note  29,  at  10-11. 

r»l',fs^SV'nt''of'FrTnk-Georg;'- First  V.P.,  Nafl  Cong.  Am.  Indians,  in  J  952 
rr„„^;«>,Q    ««nra  note  29   at  87  ;  Law  &  Order,  supra  note  35. 

^mV*?.'/  ORDER  sMpm  note  35.  at  50,  71;  5  U.S.  Comm'n  on  Civil  Rights,  Report: 
Tn^TTrF  146-47  (i961)  [hereinafter  cited  as  Civil  Rights  Report]  ;  1  National  Amer- 
.lusTiff.  i-^o  roTTRT  Judges  Ass'n,  Justice  and  the  American  Indian:  The  Impact  of 
icA>  i'^i'iff*  ^o(\  ttpon  the  Administration  of  Criminal  Justice  on  Indian  Reserva- 
PUBLic  Law  -M»  LjpuN  ^^^^^  ^^^  ^^^  Impact  of  PI^280]  ;  J.  McCluskey,  Indian 

^t"^",^  'I'V/  rnncerns  Regarding  the  Criminal  Justice  System,  Part  I:  Problems.  Aug. 
?o^^^^.,?bmit?e^t^Wls.  f^^un^il  on  Crim.  Justice)  (copy  on  file  in  UCLA  Law  Review 
li^^^   (siibmittert  TO  v>ib    ^^^^^^^^^  indicate  the  need  for  further  empirical   study  before 

?h®  widespreid  bfllef^can  be  proved  or  disproved. 
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the  victims  but  act  vigorously  when  a  white  was  harmed,"  and  that  many  of 
their  elders  were  not  sufficiently  fluent  in  the  language  and  customs  of  white 
America  to  enable  them  to  cope  with  state  jurisdiction.'^^  They  disliked  the 
ousting  of  their  functioning  tribal  courts"'  and  law-making  bodies  and  feared 
that  the  state  institutions  taking  their  place  would  be  neither  sufficiently 
sensitive  to  Indian  traditions  nor  adequately  staffed  and  financed.  The  latter 
fear  was  especially  warranted  in  view  of  PL-280's  failure  to  provide  a  tax 
base  or  subsidies  to  the  states  to  support  their  newly  acquired  law  enforce- 
ment obligations. 

Between  1953  and  1968,  a  wide  variety  of  influential  persons  and  organiza- 
tions urged  Congress  to  add  an  Indian  consent  provision  to  PL-280.'*  Some 
states,  however,  did  not  wait  for  Congress  to  act.  Instead,  they  undertook  by 
themselves  to  accommodate  the  Indians'  desire  to  determine  when  and  how 
state  jurisdiction  should  be  assumed.  Since  the  1968  amendments  (adding 
Indian  consent  provisions)  to  PL-280  did  not  affect  prior  assertions  of  juris- 
diction under  the  Act,  the  nature  and  validity  of  these  efforts  retain  import- 
ance. 

The  five,  later  six,  states  that  were  granted  PL-280  jurisdiction  immediately 
and  irrevocably  (mandatory  states)  ^  lacked  the  flexibility  to  condition  their 
jurisdiction  on  Indian  consent.  By  virtue  of  language  in  PL-280  any  jurisdic- 
tion other  than  state  jurisdiction  on  the  reservations  was  henceforth  invalid, 
except  as  provided  in  the  Act.  While  Congress  had  consulted  with  these  state.s 
prior  to  passage  of  PL-280  in  order  to  ascertain  their  desire  for  such  jurisdic- 
tion, and  had  exempted  certain  reservations  in  these  states  at  the  Indians' 
request,  it  had  not  authorized  the  mandatory  states  to  create  further  exemp- 
tions in  response  to  Indian  wishes.  In  contrast,  the  states  merely  authorized 
to  assume  jurisdiction  at  their  discretion  (optional  states)  could  take  the  In- 
dians' wishes  into  account  before  asserting  their  power,  and  many  did  so 
either  formally  or  informally.  For  some  states,  this  recognition  of  Indian 
sovereignty  was  spontaneous ;  in  others,  it  was  formed  by  the  bitter  experience 
of  states  such  as  Wyoming,^,   South  Dakota,''^  Washington,^^  and  New  Mex- 

51  Law  &  Order,  supra  note  35,  at  55 ;  Civil  Rights  Report,  supra  note  50  at  146- 
47  :  The  Impact  of  PLr-2S0,  supra  note  50,  at  7.  c  ou.  ul  j.iu 

f'2  Law  &  Ordeu,  supra  note  35,  at  47-48,  52-53,  72-73. 

"SThe  role  of  tribal  courts  In  states  exercising  PLn-2S0  jurisdiction  remains  unclear. 
The  Associate  Solicitor,  Indian  AfiEairs,  for  the  Department  of  the  Interior  has  indi- 
cated that  because  PIj-2S0  preserved  tribal  hunting  and  fishing  rights,  tribal  courts 
may  continue  to  adjudicate  controversies  concerning  those  rights.  78  Interior  Dec  103 
(1971).  Whether  tribal  courts  may  survive  PL-280  as  a  general  matter,  so  long  as 
they  apply  state  law  or  rules  consistent  with  state  law,  has  never  been  tested 

6*  President  Eisenhower  announced  when  he  signed  PL-2S0  that  although  "it  was 
desirable  as  a  step  toward  complete  Indian  equality,  the  sections  authorizing  state 
jurisdiction  without  Indian  consent  left  him  with  "grave  doubts".  W.  Brophy  &  S  Ab- 
ERLE,  The  Indian  :  America's  Unfinished  Business  186  (1066). 

The  President  recommended  Immediate  amendmenl:  of  the  Act  to  remedy  this  error  ■ 
but  despite  the  Introduction  of  twenty-three  separate  bills  and  pleas  from  very 
quarter,  no  changes  were  forthcoming  from  Congress.  The  prestigious  Commission  oh 
the  Rights,  Liberties,  and  Responsibilities  of  the  American  Indian  also  recom,mended 
In  1961,  that  a  referendum  provision  be  added,  on  the  ground  that  : 

"Under  [PL-280]  a  State  can  now  summarily  take  this  drastic  step  [assuming  juris- 
diction over  Indians]  without  considering  the  consequences  to  the  Indians  without 
providing  any  safeguards  against  the  discrimination  which  exists  in  some  places  and 
without  setting  any  standard  for  the  services  to  be  performed." 

Commission  on  the  Rights,  Liberties,  and  Resposibilitie.s  of  the  Amer- 
ican Indian,  A  Phogram  for  Indian  Citizens  27  (1961)  [hereinafter  cited  as  Amer- 
ican Indian].  In  his  March,  1968.  Message  to  Congress  on  the  American  Indians  Presi- 
dent Johnson  again  put  the  prestige  of  the  Presidency  behind  the  principle  of  tribal 
participation  and  consent.  114  Cong.  Rec.  5394-95  (1968).  See  also  Henrinfjs  on  H  R. 
1!H19  and  Related  Bills  Before  the  Suhcomm.  on  Indian  Affairs  of  the  House  Comm 
on  Inferior  and  Insular  Affairs,  90th  Cong.,  2d  Sess.  27  (1968)  [hereinafter  cited  as 
1968  Hearings]. 

"=  See  note  11  supra. 

^  In  a  state  referendum  In  1964.  Wyoming  rejected  an  attempt  to  amend  Its  con- 
stitution to  empower  the  legislature  to  accept  PL-280  jurisdiction.  The  sponsor  of 
the  measure  had  not  bothered  to  consult  with  the  Indians  prior  to  Introducing  It 
St^itement  of  Marvin  J.    Sonosl^y,   in   1968   Hearings,  supra  note   54,   at   110. 

'^'^  In  1964,  after  the  South  Dakota  legislature  had  enacted  a  measure  unilaterally 
extending  state  jurisdiction  to  the  reservations,  the  Indians  Instituted  a  referendiini 
bombarded  the  voters  of  the  state  with  publicity  and  liter.'^.ture  opposing  the  mensuve.' 
and  secured  the  law's  defeat.  Dep't  of  Indian  Affairs,  State  of  Montana  Trir/il 
Governments  and  Law  and  Order  19-20  (1968)  [hereinafter  cited  as  Tribal 'Govern- 
ments]. 

68  W.ishlngton's  first  attempt  to  accept  PL-280  jurisdiction  met  with  strong  Indian 
onposition  and  was  defeated.  Thereafter,  in  1957,  a  bill  was  passed  with  the  support  of 
the  Indians  which  permitted  Washington  to  assume  jurisdiction  only  after  a  tribe  had 
requested  It  do  so.  See  Civil  Rights  Report,  supra  note  50.  at  14f>.  The  Indians  were 
pnrtinlly  defented  on  the  tribal  consent  Issue  in  1963.  however,  when  iurlsdlction  wns 
evtende'i  imilaterally  to  some  subject  matters.  Wash.  Rev.  Code  §§  37.12  010-060 
(Supp.  1971). 
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ico,^°  in  whicli  the  Indians  had  waged  vigorous  and  successful  battles  against 
bills  and  constitutional  amendments  imposing  state  jurisdiction  unilaterally. 
Although  Arizona"'  and  Iowa  "^  simply  asserted  jurisdiction  without  seeking 
concurrence  of  the  affected  Indians,  and  Idaho  and  Washington  ignored  Indian 
preferences  as  to  some  subject  matters.'-  Florida  first  solicited  the  consent 
of  the  Seminole  tribe,"^  Nevada  consulted  with  everv  tribe  in  the  state  prior 
as  assuming  jurisdiction/'*  and  Idaho,'-'  Montana,"'  North  Dakota,"  South  Da- 
kota,'^ and  Washington '■'  established  some  form  of  Indian  consent  procedure 
despite  the  absence  of  a  requirement  in  PL-2S0. 

These  state-imposed  Indian  consent  provisions  took  several  forms.  Typically, 
they  announced  that  the  state  would  assume  jurisdiction  over  any  tribe  that 
registered  its  assent  in  a  tribal  referendum.  But  sometimes,  as  in  South  Dakota, 
they  shifted  the  burden  of  objecting  to  state  jurisdiction  to  the  tribe.™  pro- 
viding that  state  jurisdiction  would  prevail  throughout  the  state  unless  a  tribe 
voted  to  the  contrary.  North  Dakota  even  permitted  individual  Indians  to 
certify  their  consent  to  state  jurisdiction.'^  Finally,  at  least  one  state  estab- 
lished procedures  whereby  a  tribe  that  had  tendered  its  consent  to  state  juris- 
diction could  revoke  it."- 

Althoxigh  PL-280  did  not  specifically  authorize  the  assumption  of  state  juris- 
diction on  a  reservation-by-reservation  or  Indian-by-Indian  basis,  these  states 
chose  to  interpret  it  in  that  manner,  as  did  the  courts  reviewing  the  validity 
of  the  jursidiction  so  acquired.'^'  Nevertheless,  assumption  of  jurisdiction  iii 
either  manner  was  questionable.  The  language  of  section  seven  of  PL-2S0  which 
authorized  optional  assumption  of  jurisdiction  speaks  in  terms  of  the  United 
States  consenting  to  state  acceptance  of  civil  and  criminal  juri.sdicti'^n  "as 
provided  for  in  this  act."  This  language  suggests  that  the  optional  states  were 
to  assume  as  much  jurisdiction  as  the  mandatory  states,  that  is.  jurisdiction 
over  "[a]Il  Indian  country  within  the  state."''*  If  that  language  is  "interpreted 
narrowly,  it  could  invalidate  not  only  the  jurisdiction  accepted  one  reserva- 
tion at  a  time,  but  also  the  jurisdiction  which  has  been  accepted  in  some 
states  one  county  at  a  time,  or  one  subject  matter  at  a  time. 

It  is  pos.sible  that  Congress  intended  to  demand  congruence  between  the 
way  mandatory  and  optional  states  acquired  jurisdiction.  Its  goal  may  have 
been  to  force  the  states  to  assume  the  entire  financial  burden  of  Indian  juris- 
diction within  their  boundaries,  even  if  there  was  only  one  trouble-spot  for 
state  purposes.  However,  prior  to  passage  of  PL-280,  Congress  had  granted 
jurisdiction  to  states  over  fewer  than  all  the  reservations  within  their  borders.'^ 
and  PL-280  itself  had  exempted  several  well-governed  individual  tribes  in  the 

5B  The  Impact  of  PLr-280,  supra  note  50.  at  91. 

""Aiuz.  Kkv.  Sxat.  Ann.  §§  36-1801,  36-1856  (Supp.  1973)  (water  pollution  con- 
trol). 

"iIowA  Code  Ann.  5§  1.12-.15  (Supp.  1074).  Iowa  extended  its  civil  .inrisdiction 
over  the  Sac  and  Fox  Reservations,  which  were  already  subject  to  state  criminal  juris- 
diction. 

"2  Idaho  Code  §  67-5101   (1973);  Wash.  Rev.  Code  |§  37.12.010-.fi0   (Supp.  1971). 

"3  Letter  from  Harry  R.  Anderson,  Assistant  Secretary  of  the  Interior,  to  Lewis  A. 
Sipler.  Consultant  on  Indian  Affairs,  Coram,  on  Interior  and  Insular  Affairs,  Mar.  28. 
1968.  in  1968  Hearings,  supra  note  54,  at  29. 

'"*  Law  &  Order,  supra  note  35,  at  54.  Contra,  196S  Hearings,  supra  note  54.  at  29 
(letter  cited  not  63  supra). 

"»  Idaho  Code  §  67-5102  (1973). 

^''•MONT.  Rev.  Code  Ann.  §§  83-802,  8.3-S06  (1966).  For  a  discussion  of  the  consld- 
er.itions  that  influenced  Montana's  decision  to  Include  a  tribal  consent  Drovlsion.  refer 
to  Dep't  of  Indian  Affairs,  State  of  Montana,  A  Study  of  Punni.EJis  Arising 
FROM  THE  Transfer  of  Law  k  Order  Jurisdiction  on  Indian  Reservations  to  the 
State  of  Montana  11  (1961). 

wN.n.  Cent.  Code  §  27-19-02  (1974). 

""S.D.  CoMPiT.ED  Laws  Ann.  §  1-1-13  (1967).  The  law  provides  for  state  jurisdiction 
unless  within  three  months  the  tribe  rejects  It  In  a  referendum  held  at  its  own  expense. 
The  South  Pakota  Indians'  objections  to  this  law  are  discussed  in  Law  &  Order,  supra 
notp  35.  at  .30-31.  49-50,  80-91. 

•■9  Wash.  Rev.  Code  S  37.12.021   (Supp.  1971). 

""S.D.  Compiled  Laws  Ann.  5  1-1-13  (19R7>.  Rpfer  to  note  68  supra. 

"-Srp  N.D.  Cent.  Code  55  27-19-02.  27-19-06  (1974).  Altho-aeh  some  Indiriduals 
h.Tve  done  so,  no  Individual  tribe  has  accepted  state  jurisdiction  to  date.  The  Impact 
of  PTy-280.  supra  note  50.  at  93. 

7=  Mont.  Rev.  Code  Ann.  5  83-806  (1966). 

"Maknh  Tn'^iaTi  Trihp  v.  State.  76  "Wash.  2d  485,  457  P.2d  590  (1969).  appeal  dis- 
m-fSfJ.  397  U.S.  316  (1970). 

'*  E.g..  28  U.S.C.  §  1360(a)  (1970).  At  least  one  state  court  has  expressed  the  view 
that  statewide  acceptance  of  jurisdiction  compiled  literally  with  PL-280  even  If  It  was 
ronrUtional  on  the  aflFeeted  Indians'  or  tribes'  consent.  Makah  Indian  Tribe  v.  State. 
76  Wash.  2d  485.  4.'i7  P.2d  590  (1969).  That  court  was  correct  to  the  extent  that  the 
statp  was  not  accepting  jurisdiction  one  tribe  at  a  time,  but  rather  was  accepting  in 
adrnTif>e  for  ev^ry  tribe  In  the  state  that  would  assent. 

"5  See  note  20  supra. 
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mandatory  states.^-^  Thus  Congress  seemed  to  have  recognized  that  the  presence 
I'hpnf'or ,  .  'n''^  ^^'^^'''  the  same  state  was  not  a  sufficient  basis  for  treating 
them  alike.  Congress  would  hardly  have  disapproved  of  the  states  maldng 
the  same  assumption.  Further  evidence  that  Congress  intended  to  permit  stat? 
aceptance  of  jurisdiction  contingent  on  Indian  consent  is  the  fact  that  the  law 
and  order  purpose  of  PL-280  is  not  subverted  if  a  state  voluntarily  agrees  to 
assume  the  risk  that  a  lawless  reservation  will  reject  state  iurisdiction.  Final- 
i.y,  It  iurisdiction  is  assumed  over  an  entire  reservation  (as  opposed  to  indi- 
vidual Indians  or  subject  matters)  there  should  be  no  confusion  resulting  from 
the  presence  of  overlapping  legal  systems  and  law  enforcement  officials  Thus 
although  there  was  some  uncertainty  about  the  permissibilitv  of  states  accept- 
ing Fl^-280  jurisdiction  subject  to  the  consent  of  individual  tribes"  there 
was  never  serious  doubt  in  the  state  legislatures  or  the  courts  that  such  legis- 
lation conformed  with  PL-2S0. 

In  1968,  Congress  eliminated  the  need  for  self-imposed  limits  on  state  iuris- 
.}^\^?^r.^^'^  t^^  i^tnre  by  establishing  a  tribal  consent  provision  in  PI^-^SO 
Itself.  Congress  provided  in  the  Civil  Rights  Act  of  1968  ™  that  henceforth  no 
state  could  acquire  PL-280  jurisdiction  over  the  objections  of  the  affected 
Indians. ■  Furthermore,  in  an  action  which  most  legislators  believed  did  no  more 
than  make  explicit  existing  law,  the  1968  Act  declared  that  state  jurisdiction 
could  be  acquired  one  tribe  at  a  time,  so  long  as  a  maiority  of  the  adult  en- 
rolled members  of  the  tribe  expressed  their  consent  in  a  special  election*" 
Finally,  m  a  more  controversial  action,  it  allowed  acceptance  of  jurisdiction 
over  some  subject  matters,  but  not  others.*' 

This  change  in  PL-2S0  is  significant  evidence  of  a  shift  in  federal  Indian 
policy  from  the  pro-assimilationist  orientation  of  the  1950's  to  a  greater  con- 
cern for  strengthenng  trilial  institutions  and  encouraging  economic  develop- 
ment on  re.servatious.«^  Interestingly,  the  opposition  to  tribal  consent  was  nor 
couched  in  law  and  order  language  this  time.  Rather,  the  opponents  stressed 
the  need  for  state  control  of  economic  development  on  the  reservations '=  a 
need  which  has  precipitatel  much  conflict  over  PL-2S0  in  recent  years  espe- 
cially in  the  Southwest.  Later  actions  Ijy  Congress  indicate  a  willingness  to 
permit  enclaves  of  tribal  sovereignty  within  a  state,  despite  the  parade  of 
horribles  described  by  state  officials,*^  so  long  as  thn  federal  government  main- 
tamed  control  over  tribal  deci.sions  which  might  seriously  endanger  state 
interests. 

The  significance  of  the  addition  of  a  tribal  consent  provision  to  PL-280  lies 
not  only  m  its  recognition  of  the  principle  of  Indian  self-determination  but 
also  m  Its  new  conception  of  the  role  of  state  iurisdiction  on  reservations  The 
tribal  consent  provision  transformed  PL-280  from  a  law  which  justified  state 
jurisdiction  on  law  enforcement,  budgetary,  and  assimilatiouist  grounds  to  one 
which  justified  state  jurisdiction  as  a  means  of  providing  services  to  Indian 
communities.    Among    the    strongest    arguments    in    favor    of    the    1968    Act's 

"« (S'ee  note  34  supra. 
,.,'.',  .^'a'^'lit-ation   was   soujzht   by   the   rommission   on   thp   Ri-hts.   Liberties    and   Resnon^i- 
'"'v'^V''^  «f  the  American  Indian  among  others.   American   Indian.  s«pm   note  54    aT  20. 
T>T    ^Qf,    ;^       1-^      1-^7".^    (19  <0).    Congress   .substituted   new    mechanisms   for   accepting 
mei^hanism  it  Replaced.    ''^^'  Preserved    all    jurisdiction    acquired    pursuant    to    the 


lul  ■„  1  1+:  T  ^-  "  ^-'^  ^""i^'^  couniry  accept  such  .iurisdiction  by  a  maioritv  vote  of 
t  le  adult  Indians  voting  at  a  special  election  held  for  that  purpose.  The  Secretary  of 
the  Interior  shall  call  such  special  election  .   .   .   when  requested   to  do  so  by  the  tribnl 


-J  U.S.C.    §   1321(a)    (19i0)    provides   that   states   may   assume  criminal   iurisdiction 
over  any  or  all.._^..  .offenses":   25  U.S.C.    §    1322(a)    (1970)    provides  that   states   may 
assume   civil   jurisdiction    over    "any   or   all   .    .    .    civil   causes   of   action    arising   within 
.  .  .  Indian  country  .  .  .  ." 

--.oV^nr  r/n^j,^^*^"*   Johnsou's   Mcssage    to   Congress    of   Mar.    6.    1968,    114    Cong.    Rec. 
.i.,'.)4— v»!j  (lybo). 

83  statements  of  Hon.  B.  L.  Tims,  Mayor  of  Scottsdale.  Ariz.,  and  Donald  Rider 
I'.xecutiye  Director,  New  Mexico  Municipal  League,  in  196S  Hearings,  supra  note  54. 
at  76—91. 

84  Among  the  projected  problems  were  "thousands  of  similar  homes  and  the  support- 
ing business  and  industry — on  the  reservation.  The  same  people  living  100  feet  apart 
one  subiect  to  State  law,  tlie  other  perhaps  not."  Id.  at  77.  Others  mentioned  were 
mosquito  control,  and  the  reservation  turning  into  a  "hijackers'  hangout"  because  of 
lack  of  law  enforcement.  Id. 

^Fj.q.,  control  over  long-term  leasing  decisions  that  might  result  in  severe  air  pollu- 
tion in  areas  adjacent  to  the  reservation.  25  U.S.C.  §  415  (1970). 
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ameudment  was  that  the  institution  of  state  jurisdiction  under  PL-280,  far 
from  improving  reservation  law  and  order  and  elevating  Indians  from  second- 
class  citizenship,  had  subjected  them  to  discriminatory  treatment  in  the  courts. 
as  well  as  discrimination  in  the  provision  of  state  servces.^  Once  tribal  con- 
sent became  a  prerequisite  to  state  jurisdiction,  and  jurisdiction  could  be 
acquired  one  subject  matter  at  a  time,  the  way  was  opened  for  tribes  and 
states  to  negotiate  for  the  extensio  of  state  jurisdiction  in  those  situations 
where  it  was  to  their  mutual  advantage. 

The  beneficial  impact  of  the  1968  amendments  to  PL-280  should  not  be 
overemphasized,  however.  The  Indian  consent  provision  was  not  made  retro- 
active, and  thus  earlier  assumptions  of  state  jurisdiction  over  Indian  objec- 
tions were  not  affected.  Moreover,  it  did  not  enable  Indians  who  had  consented 
to  state  jurisdiction  under  a  state-initiated  consent  provision  to  reconsider  their 
decisions. 

B.  Controversy  Over  Fniancing  State  Jurisdiction 

The  absence  of  an  Indian  consent  provision  in  PL-280  reflected  iusensitivity 
to  the  interests  of  the  Indians;  the  absence  of  federal  sub.sidies  to  PL-280 
states  demonstrated  similar  iusensitivity  to  the  dilemma  of  states  handed 
jurisdiction  but  simultaneously  denied  the  means  to  finance  it.  This  fiuancial 
dilemma  dtrives  from  a  basic  inconsistency  in  federal  policy.  On  the  one  hand, 
Congress  wished  to  satisfy  state  demands  for  improved  law  and  order  on  the 
reservation ;  on  the  other  hand.  Congress  was  itself  unwilling  to  pay  for  such 
improvements  or  to  enable  the  states  to  do  so  by  lifting  the  tax-exempt  status 
of  Indian  trust  lands." 

The  failure  to  resolve  this  inconsistency  had  disastrous  consequeuces  for 
states  acquiring  PL-280  jurisdiction.  Local  governments  acquiring  jurisdiction 
were  required  to  hire  more  police,  more  judges,  more  prison  guards,  more  pr.j- 
bation  and  parole  officers,  and  more  juvenile  aid  ofilcers,  and  to  build  new 
police  stations,  courthouses,  and  jails.  It  could  have  been  predicted  that  a  state 
which  undertook  law  enforcement  on  the  reservation  as  vigorously  as  else- 
where in  the  state  would  incur  higher  expenses  than  the  federal  government, 
even  allowing  for  the  greater  expenses  of  operating  a  federal  as  opposed  to  a 
municipal  court.*^  The  new  resources  availal»le  to  the  states  under  l'L-280 
such  as  fines  and  court  costs  were  clearly  inadequate;  estimates  based  on 
federal  experience  indicated  such  funds  would  cover  only  about  10  percent  of 
all  newly-acquired  law  enforcement  expenses.*'"  The  mandatory  PL-280  states 
w^ere  hardest  hit ;  ^  they  could  not  avoid  the  economic  consequences  of  fed- 
eral withdrawal  from  the  reservations  by  refusing  jurisdiction  under  the  Act." 

so  Harry  R.  Anderson,  Assistant  Secretary  of  the  Interior,  In  a  letter  to  Rep.  Wayne 
IV.  Aspinall,  Chairman,  Comm.  on  Interior  and  Insular  Affairs.  Mav  27,  19i5R  stated  the 
following  with  respect  to  the  proposed  amendment  of  PL-280  requirin.er  tribal  consent  • 
"[This  change]  is  highly  desirable.  Our  files  are  replete  with  resolutions  and  commu- 
nications from  many  Indian  groups  urging  this  change.  The  change  would  do  much 
much  to  allay  the  fears,  whether  real  or  Imagined,  of  the  Indian  people  that  thev  may 
be  subjected  to  strange  courts  before  they  are  ready,  or  before  thev  are  assured  of 
fair  and  impartial   treatment."   Printed   in   1968   Hearings,  supra   note '54.   at   2.i. 

"  This  inconsistency  was  exposed  during  the  hearings  "on  PIy-280  when  Congressperson 
Young  of  Nevada  confronted  counsel  for  the  B.I.A.,  Harrv  Sellery,  with  the  questionable 
value  of  offering  the  states  jurisdiction  but  denying  them  the  power  to  tax  Indian 
property  as  the  means  of  financing  it.  Counsel  responded  that  if  federal  financial 
assistance  were  made  availabl  to  fill  the  gap,  "there  [would]  be  some  tendencv  ...  for 
the  Indian  to  be  thought  of  and  perhaps  to  think  of  himself  because  of  the  financial 
assistance  which  comes  from  the  Federal  Government  as  still  somewhat  a  member  of 
a  race  or  group  which  is  set  apart  from  other  citizens  of  the  State.  And  it  is  desired 
to  give  him  and  the  other  citizens  of  the  State  the  feeling  of  a  conviction  that  he  Is 
in  the  same  status  and  has  access  to  the  same  services.  Including  the  courts,  as  other 
citizens  of  the  State  who  are  not  Indians."  Hearings  Transcript  I,  supra  note  22,  at  8. 
When  counsel  was  reminded  that  differentiation  between  Indians  and  non-Indians  would 
be  icreased  by  the  failure  to  provide  federal  financial  aid.  since  the  Indians  would 
enjoy  a  unique  exemption  from  state  property  taxes,  he  replied  curtlv :  "The  Depart- 
ment [of  the  Interior]  has  recommended,  nevertheless,  that  no  financial  assistance  be 
afforded  to  the  States."  Id.  at  9. 

s«  E.g.,  in  South  Dakota  It  was  reported  that  If  the  state  took  jurisdiction  over  the 
Indians,  and  each  county  absorbed  its  own  added  cost  of  law  enforcement,  operating 
cost  alone  "would  double  law  and  order  expenses  In  most  affected  counties,  and  mul- 
tiply them  many  times  in  others."  JdrisdictiiOn  in  South  Dakota,  supra  note  36. 
at  11. 

s"  In  Arizona,  for  example,  the  tribes  and  federal  government  spent  approxlmatelv 
.S 700,000.00  on  law  enforcement  and  tribal  courts  In  1958.  Fines  collected  in  tribal 
courts  only  totaled  .fOO.OOO.OO.  J.  Angle,  Federal,  State  and  Tribal  .TuRisDirTiON  on 
Indian  Reservations  in  Arizona  22  (Am.  Ind.  Ser.  No.  2,  Bureau  of  Ethnic  Research, 
State  of  Arizona    (1959))    [hereinafter   cited   as   .Jurisdiction    in   Arizona]. 

^  Letter  from  Harry  R.  Anderson,  Assistant  Secretary  of  the  Interior,  to  Lewis  A. 
Siffler,  Consultant  on  Indian  Affairs,  Comm.  on  Interior  and  Insular  Affairs,  Mar.  28. 
196S.  in  1968  Hearings,  supra  note  54,  at  30. 

»i  Only  Nevada  had  sufliclent  foresight  to  request  that  It  be  excluded  from  the  group 
of  mandatory  states  because  certain  county  srovernments  were  unwilling  to  assume 
the  future  additional  expenses.  See  S.  Rep.  No.  699,  supra  note  23,  at  6. 
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Financial  hardship  for  the  states  translated  into  inadequate  law  enforcement 
for  the  reservations.  The  most  notable  failure  among  the  mandatory  states  was 
Nebraska,  where  the  Omaha  and  Winnebago  reservations  were  left  without 
any  law  enforcement  at  all  once  federal  officers  withdrew.'-'^  This  bitter  experi- 
ence made  Indians  and  local  governments  alike  wary  of  state  assumption  of 
.jurisdiction  under  the  Act  in  the  optional  PL-280  states.  State  legislatures 
attempted  to  assuage  local  government  fears  or  objections  by  (1)  acceptance 
conditional  upon  federal  reimbursement,  (2)  acceptance  of  jurisdiction  only 
in  consenting  counties,  (3)  acceptance  of  jurisdiction  over  some  subject  mat- 
ters but  not  others,  and  (4)  acceptance  of  jurisdiction  over  non-trust  lands 
only. 

The  first  alternative  of  conditioning  each  county's  jurisdiction  on  the  receipt 
of  federal  aid,  attempted  in  South  Dakota,®^  was  tantamount  to  not  accepting 
PIi-280  jurisdiction  at  all.  Despite  persistent  pleas  from  the  states,  federal 
subsidies  to  localities  exercising  PL-280  jurisdiction  were  rare,  the  only  re- 
ported instance  being  an  Interior  Department  grant  of  $50,000.00  to  Klamath 
County.  Oregon  in  1955  for  the  purpose  of  assisting  in  the  development  of  a 
law  enforcement  plan  on  the  Klamath  Reservation.**  Particularly  during  the 
1950's,  the  budget  of  the  B.I. A.  was  repeatedly  slashed  below  Bureau  re- 
quests, making  grants  from  that  quarter  impossible."* 

The  second  alternative  of  accepting  jurisdiction  only  over  consenting  coun- 
ties, although  questionably  valid  under  PL-280,^  allowed  the  states  flexibility 


"-  The  responsible  local  governments  claimed  that  they  lacked  funds  to  station  deputy 
sheriffs  on  the  reservations,  so  they  required  the  Indians  to  rely  on  the  nearest  sheriff 
ro  answer  calls  as  he  was  able.  Civil  Rights  Report,  supra  note  50,  at  148.  As  one 
member  of  the  Omaha  tribe  described  the  situation  :  "We  had  some  killings  going  on 
there,  one  right  on  main  street,  which  could  have  been  prevented  if  we  had  lav/  and 
order.  This  is  not  exaggerating  .  .  .  How  this  situation  can  exist  in  the  United  States 
is  beyond  me.  Someone  starts  kicking  the  ball  around,  and  we're  lost.  .  .  .  We  had  a 
special  deputized  sheriff  for  a  while  until  they  claimed  that  he  arrested  so  many  In- 
dians. None  of  them  could  pay  their  fine,  and  they  had  to  lay  it  out  in  the  jail.  They 
said  that  just  by  keeping  the  Indians  they  couldn't  afford  to  furnish  us  with  a  deputy. 
.  .  .  [N]ow  the  guys  are  daring  him.  They  stand  around  in  the  streets  and  drink."  Law 
it  Order,  supra  note  35,  at  77.  The  situation  was  so  desperate  that  in  1957.  the  gover- 
nor of  Nebraska  flew  to  Washington  to  demand  that  the  B.I. A.  take  bnck  jurisdiction, 
something  the  Bureau  was  not  authorized  to  do  under  PL— 2S0.  Id.  at  49.  76.  When 
this  effort  failed,  Nebraska  eventually  provided  for  state  aid  in  amounts  up  to  $3,000.00 
plus  special  state-appointed  deputy  sheriffs  for  each  county  containing  more  than  thrity- 
fire  thousand  acres  of  Indian  trust  or  restricted  land,  as  well  as  for  each  county  in 
which  "sixty  percent  or  more  of  the  persons  convicted  for  violation  of  state  criminal 
laws  were   Indians   .   .   .   ."   Neb.   Rev.    Stat.    §§    23-362.   23-364    (1970). 

93  Jurisdiction  in  South  Dakota,  supra  note  36,  at  5-S,  11. 

^Id.  at  10. 

9"  Tribal  Governments,  supra  note  57,  at  11 ;  Law  &  Order,  supra  note  35.  at  54- 
55. 

98  A  state  which  argues  for  acceptance  of  PIj-280  jurisdiction  county  by  county 
must  claim  that  the  language  in  section  seven  of  PL-2S0  directing  optional  states  to 
accept  jurisdiction  "as  provided  for  in  this  Act"  did  not  limit  states  to  accepting  juris- 
diction at  once  and  over  all  Indian  country.  Many  of  the  reasons  supporting  jurisdic- 
tion conditioned  on  Indian  consent  also  support  jurisdiction  over  consenting  counties 
only.  But  there  are  noteworthy  difference  between  the  two.  First,  connty-by-county 
jurisdiction  opens  up  the  posslbllty  of  only  some  portions  of  a  reservation  being  sub- 
ject to  state  iurisdictlon,  a  situation  likely  to  confuse  reservation  residents,  thwart 
anv  assimilative  functions  of  PL-280.  and  frustrate  law  enforcement  efforts.  This 
eventuality  is  renderpd  unlikely  In  Nevada,  however,  by  the  governor's  pov,-er  to  deny 
a  county's  request  for  exemption  from  state  iurisdictlon  (affirmed  In  Davis  v.  Warden. 
88  Nev.  443.  498  P. 2d  1346  (1972)  >.  and  Impossible  In  Montana,  where  any  co'inty 
overlapping  pnrt  of  a  given  reservation  may  veto  state  jurisdiction  over  that  entire 
reservation.  The  Montana  solution  is  preferable,  both  because  It  completely  precludes 
the  undesirable  situation,  and  because  In  Nevada  the  only  way  to  avoid  state  jurisdic- 
tion existing  over  part  but  not  all  of  a  reservation  Is  to  force  a  decidedly  unwilling 
countv  to  assume  jurisdiction.  Either  arrangement,  .however,  should  suffice  for  purposes 
of  iipholrling  the  validity  of  this  type  of  PL-280  acceptance. 

A  spcond  distingaishlng  feature  of  jurisdiction  conditioned  on  county  acceptance  as 
opposed  to  jurisdiction  conditioned  on  Indian  consent  Is  that  states  have  the  power 
to  elmiate  locnl  trovernments'  objections  to  PI--2S0  jurisdiclton  either  by  providing  sup- 
plemental state  aid  or  by  taking  over  law  enforcement  itself  on  the  reservations.  Indian 
ohiections  to  state  jurisdiction,  on  the  other  hand,  may  rest  on  the  desire  to  retain 
self  government,  feelings  of  unpreparedness  for  state  jurisdiction,  or  other  concerns 
which  the  state  could  not  necessarily  alleviate.  Given  the  states'  grentp  rpower  to 
remove  the  sources  of  counties'  objections.  It  might  be  argued  that  optional  states 
should  be  required  either  to  make  financial  arrangements  at  the  time  they  assume  PL- 
280  jurisdiction  to  support  added  expenses  across  the  state,  or  not  accept  that  juris- 
diction at  all.  There  Is  little  evidence,  however,  that  Congress  Intended  to  put  the 
states  to  this  choice  under  PL-280.  That  Congress  agreed  to  remove  Nevada  from  the 
list  of  mandatory  PL-280  states  because  of  ob.jections  by  local  governments  to  the 
likely  cost  supports  an  Interpretation  of  PL-2S0  that  Instead  would  allow  each  state 
to  take  the  same  objections  Into  account.  Thus.  It  Is  not  surprising  that  when  PT^280 
MHs  amended  In  1968  to  allow  piecemeal  state  acceptance  of  jurisdiction  over  the  states 
Indian  country  (25  U.S.C.  §5  1321(a),  1322(a)  (1970)).  almost  no  one  argued  that 
such  assumptions  of  jurisdiction  had  been  Impermissible  In  the  past  when  jurisdiction 
over  a  particular  area  had  been  made  conditlopal  on  county  consent. 
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in  responding  to  the  financial  needs  of  local  governments  in  areas  with  Indian 
country.  This  scheme  was  tried  with  some  variations  in  both  Nevada  and  Mon- 
tana. In  Nevada,  each  county  was  required  to  take  jurisdiction  unless  the 
governor  approved  its  application  for  exemption.^  Montana's  law  differed,  in 
that  the  burden  was  not  on  the  county  to  a&k.  for  an  exemption ;  if  any  coimty 
eucomi)assing  any  portion  of  a  reservation  declined  jurisdiction,  the  state 
would  not  assume  jursidiction  over  that  entire  reservation.^** 

The  third  alternative,  accepting  jurisdiction  over  some  subject  matters  but 
not  others,  was  adopted  by  Arizona,  Idaho,  South  Dakota,  and  Washington.'^ 
It  allowed  the  states  to  assume  responsibility  for  the  reservations  only  in  sub- 
ject areas  which  were  very  important  to  the  state  and/or  financially  manage- 
able. 

It  is  clear  that  the  1968  amendments  to  PL-280  prospectively  authorize 
this  method  of  asserting  jurisdiction ;  but  previous  assertions  of  this  type  are 
still  in  doubt.^  There  is  nothing  in  the  legislative  history  surrounding  the 
enactment  of  PL-280  that  definitely  indicates  whether  Congress  intended  to 
permit  partial  jurisdiction  by  subject  matter.  The  best  evidence  of  congressional 
intent  is  a  statement  by  Congressperson  Aspinall  of  Colorado  during  congres- 
sional debates  on  the  1968  Civil  Rights  Act.  Representative  Aspinall,  who  had 
been  on  the  Indian  Alfairs  Subcommittee  of  the  House  Committee  on  Interior 
and  Insular  Affairs  at  the  time  PL-280  was  enacted,  and  was  Chairperson 
of  the  Committee  in  1968,  maintained  that  the  1968  Act  "would  substantially 
amend  [PL-280]  *  ♦  *  by  permitting  states  to  assume  partial  jurisdiction 
over  an  Indian  reservation."  " 

In  view  of  the  absence  of  a  tribal  consent  provision  in  PL-2S0  and  the 
paramount  legislative  purposes  of  saving  federal  money  and  bringing  law 
and  order  to  Indian  reservations,  it  makes  sense  that  Congress  would  not  have 
allowed  such  partial  assumptions  of  jurisdiction  by  optional  states.  So  long  as 
PL-280  jurisdiction  could  be  unilaterally  imposed  by  the  states,  a  state  assert- 
ing partial  jurisdiction  could,  for  example,  extend  its  personal  income  tax  to 
reservation  Indians  and  provide  no  law  enforcement  at  all ;  it  could  collect 
fines  for  speeding  violations  and  make  no  further  efforts  at  maintaining  law 
and  order.  Such  selective  exercises  of  jurirsdiction  would  do  little  more  than 
exploit  the  Indians ;  they  would  hardly  further  the  law  enforcement,  fiscal,  or 
even  the  assimilative  purposes  of  PI^280.  Law  enforcement  would  be  compli- 
cated immensely.  Indeed,  during  hearings  on  the  1968  Civil  Rights  Act,  the 
Assistant  Secretary  of  the  Interior  described  several  instances  of  just  such 
confusion  which  had  occuri-ed  in  states  with  partial  jurisdiction  by  subject 
matter.*  Furthermore,  the  federal  government  might  well  be  harmed  fiscally 
by  partially  jurisdiction  which  absorbed  sources  of  revenue  on  the  re.serva- 
tions  while  ignoring  the  most  expensive  law  enforcement  problems.  Arguments 


0' Nev.  Rev.  Stat.  §  41.430  (1967). 

"SMONT.  Rev.  Code  Ann.  §  83-S02  (1966). 

""Arizona  asssumed  jurisdiction  over  air  and  water  pollution  on  the  resprvation.  Ariz. 
Rev.  Stat.  Ann.  §§  36-1801,  36-1856  (Sunp.  1973).  Idaho  and  Washington  asserted 
jurisdiction  over  compulsory  school  attendance,  public  assistance,  domestic  relations, 
mental  illness,  juvenile  delinquenc.v,  adoption  proceedings,  dependent  children,  and 
operation  of  motor  vehicles  over  public  roads.  Idaho  Code  §  67-5101  (1973)  :  Wash. 
Rev.  Code  §  37.12.010  (Supp.  1971).  South  Dakota  took  jurisdiction  only  over  civil 
and  criminal  causes  of  action  on  highways  through  Indian  country.  S.D.  Compiled 
Laws  Ann.  §§  1-1-17,  1-1-21  (1967). 

1  Prior  to  the  1968  Civil  Rights  Acfs  amendments  to  PL-2S0.  the  Assistant  Secretary 
of  the  Interior  had  expressed  his  belief  that  the  power  to  accept  jurisdiction  by  subject 
matter  was  implicit  In  the  law.  Letter  from  Harr.v  R.  Anderson,  Assistant  Secretary 
of  the  Interior,  to  Rep.  Wayne  N.  Aspinall,  Chairperson,  Comm.  on  Interior  and  Insular 
Affairs,  Mar.  29,  In  1968  Hearings,  supra  note  54,  at  25.  But  the  greater  uncertainty 
of  others  was  manifest  in  legislation  Introduced  by  Senator  Metcalf  of  Montana.  In 
1961,  supported  by  a  resolution  from  the  Arizona  legislature,  proposing  that  "tribes 
and  state  governments  be  authorized  to  agree  on  piecemeal  extension  of  jurisdiction 
namel.v,  by  one  subject  matter  at  a  time."  (Tribal  Governments,  supra  note  57.  at  28- 
20)  as  well  as  In  the  recommendation  from  the  Commission  on  Rights.  Liberties,  and 
Responsibilities  of  the  American  Indian  that  same  year  that  PIj-280  be  amended  "to 
provide  in  express  terms  that,  with  tribal  consent,  a  state  may  take  jurisdiction  piece- 
nieal  as  to  subject  matter  .  .  .  ."  American  Indian,  supra  note  54,  at  29.  In  addition, 
when  the  1968  Civil  Rights  Act  was  introduced,  authorizing  acceptance  of  jurisdiction 
bv  subject  matter  in  the  future,  a  representative  from  the  Department  of  Jurtice  con- 
tended that  such  authorization  constituted  a  change  in  the  law,  in  the  direction  of 
jurisdictional  complication.  Letter  from  Warren  Christopher,  Deputy  Att'y  Gen.,  to  Rep. 
Wavne  N.  Aspinall,  Mar.  29,  1968,  In  1968  Hearings,  supra  note  54.  at  28. 

2  114  Cong.  Rec.  9615  (1968).  On  the  uses  of  subseqiient  expressions  of  legislative 
Intent  in  construing  statutes  refer  to  Mattz  v.  Arnett,  412  U.S.  481,  505  n  25    ^1973). 

'Letter  from  Harry  R.  Anderson.  Assistant  Secretary  of  the  Interior,  to  Mr.  Lewis 
A.  Sigler,  Consultant  on  Indian  Affairs,  Comm.  on  Interior  and  Insular  Affairs.  Mar. 
28,  1968,  In  1P68  Hearings,  supra  note  54,  at  30. 
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of  this  type  convinced  the  Supreme  Court  of  South  Dakota  to  invalidate  that 
state's  attempt  to  assert  partial  jurisdiction  by  subject  matter.* 

In  contrast,  the  Idaho  and  Washington  supreme  courts  sustained  their  states' 
acceptance  of  jurisdiction  only  over  certain  subject  areas "  by  pointing  out  that 
since  their  state  laws  authorize  complete  jurisdiction  over  any  tribe  that  so  re- 
quests, abuses  of  state  power  and  jurisdictional  complications  cannot  occur.' 
Any  tribe  concerned  about  uniformity  can  obtain  it  by  consenting  to  complete 
state  jurisdiction  (although  not  by  blocking  state  jurisdiction  altogether).  This 
analysis  is  misleading,  however,  since  it  fails  to  acknowledge  the  situation  that 
is  permitted  to  exist  pending  ti'ibal  consent  to  complete  jurisdiction — a  situation 
where  reservation  Indians  look  to  state  power  for  some  purposes,  and  to  tribal 
or  federal  power  for  others.  Whether  Congress  intended  for  this  condition  to 
exist  is  the  question  the  courts  must  decide,  regardless  of  whether  the  states 
or  the  Indians  are  responsible  for  it.  For  example.  Congress  may  have  wanted 
to  end  the  confusion  generated  by  the  existence  of  multiple  law  enforcement 
authorities  on  a  single  resrvation  by  forcing  states  to  choose  between  assuming 
the  entire  jurisdictional  burden  for  a  given  i-eservation  and  not  assuming  it  at 
all.  The  Washington  and  Idaho  .solutions  are  inconsistent  with  this  congression- 
al intent  and  should  be  disapproved. 

Many  of  the  objections  to  partial  jurisdiction  are  neutralized  when  tribal 
consent  is  required  before  even  partial  jurisdiction  may  be  as.serted.  In  fact, 
when  PL-280  was  amended  in  1968  expressly  to  permit  partial  jurisdiction,  it 
was  also  amended  to  require  tribal  consent  prior  to  any  assumption  of  PL-280 
jurisdiction.''  The  combination  of  the  two  is  important  because  it  allows  tribes 
to  prevent  state  explotation  of  the  reservations  through  selective  subject  matter 
jurisdiction.  If  Indians  decide  they  are  capable  of  governing  themselves  effec- 
tively except  in  a  few  selected  areas,  they  may  re(iuest  the  state  to  assume  re- 
.sponsibility  for  only  the  few  problem  areas.  The  risk  of  confusion  resulting  from 
multiple  jurisdictions  operating  in  a  single  reservation  would  then  be  volun- 
tarily undertaken  by  all  the  parties  who  might  be  affected  by  it. 

I*re-1968  partial  assumptions  of  jurisdiction  should  bt*  struck  down  as  in- 
consistent with  PI.r-280  where  they  are  still  in  force  in  Arizona,  Idaho,  and 
Washington.  While  these  attempted  acceptances  of  PIj-2S0  jurisdiction  may  be 
responses  to  legitimate  concerns  about  the  cost  of  state  jurisdiction,  they  do 
not  comport  with  the  spirit  and  intent  of  the  original  law. 

The  fourth  alternative  utilized  by  the  .states  to  minimize  the  financial  hard- 
ship of  PL-280 — assumption  of  jurisdiction  only  over  taxable  non-trust  lands 
within  the  reservation.s — is  a  unique  feature  of  Wa.shington's  1963  PL-280 
jurisdiction.*  Since  there  is  no  pattern  to  the  distribution  of  trust  and  non- 
trust  lands  on  a  reservation.  Washington  has  created  a  jurisdictional  labyrinth 
by  mandating  that  on  non-trust  land  state  jurisdiction  encompasses  every  sub- 
ject matter,  while  on  trust  land,  it  applies  only  to  certain  enumerated  subject 
matters  unless  the  tribe  ask  for  full  state  jurisdiction  under  PL-280. 

As  in  the  case  of  partial  jurisdiction,  Washington  may  justify  its  compli- 
cated rules  differentiating  trust  and  non-trust  land  on  the  ground  that  the  tribes 
are  empowered  to  establish  uniformity  by  tendering  their  consent.®  But  this 
justification  fails  for  many  of  the  .same  reasons.  It  is  unlikely  that  Congress  in- 
tended to  permit  the  proliferation  of  law  enofrcement  authorities  necessitated 
by  Washington's  differential  treatment  of  trust  and  non-trust  land,  regardless 
of  whether  the  Indians  or  the  states  are  responsible.  Indeed,  one  suit  challen- 


*  Tn  re  Hankin's  Petition,  SO  S.D.  4.3.5,  125  N.W.2d  839  (1964).  This  case  held  South 
Dakota's  attempt  to  assert  .i\irisdU'tion  only  over  criminal  and  civil  causes  of  action 
arising  on  highways  within  the  reservation  to  be  an  improper  acceptance  of  PLi-280 
jurisdiction.  S.D.  Compiled  Laws  Ann.  §  1-1-21  (1967). 

=  Boyer  v.  Shoshone-Bannock  Indian  Tribes.  92  Idaho  257.  441  P.2d  167  (1968); 
Makah  Indian  Tribe  v.  State,  76  Wash.  2d  485,  457  P.2d  590  (1969),  appeal  dismissed, 
397  U.S.  316   (1970). 

"Makah  Indian  Tribe  v.  State.  76  Wash.  2d  485,  457  P.2d  590  (1969).  appeal  dis- 
missed. 397  U.S.  316  (1970).  The  issue  has  been  reopened  In  federal  court  and  decided 
.israinst  the  Indians.  Confederated  Bands  &  Tribes  of  the  Yakima  Indian  Nation  v. 
Washington,  Civil  No.  2732.  at  .5-6  (E.D.  Wash..  Dec.  1,  1972),  citivfj  Qulnault  Tribe 
of  Indians  v.  Gallagher.  36S  F.2d  648  (9th  C/r.  1966).  cert,  denied.  3S7  U.S.  907 
(1967)  (affirming  the  validity  of  partial  jurisdiction).  An  appeal  from  that  ruling  Is 
pending. 

7  25  U.S.C.  §  1.326  (1970). 

SWASH.  Rev.  Code  §  .37.12.010  (Supp.  1971). 

^  See  notes  103-05  &  accompanying  text  supra. 
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^ir'^  this  portion  of  the  statute  has  raised  the  argument  that  the  resultant  con- 
fusion is  so  sreat  as  to  create  a  denial  of  due  process  of  law  to  reservation 
residents"  Without  going  this  far,  it  is  sufficient  to  say  that  PL-2S0  did  not 
contemplate  such  fine  distinctions  on  the  part  of  states  accepting  its  jurisdiction. 
For  those  states  which  had  received  mandatory  grants  of  jurisdiction  or  had 
accepted  PL-2S(J  without  an  adequate  understanding  of  the  financial  hardshij) 
they  were  inviting,  none  of  the  four  alternatives  provided  relief.  The  only  real 
solution  was  federal  aid  or  return  of  jurisdiction  to  the  federal  government  and 
the  tribes. 

C.  Retrocession 

Had  PL-280  originallv  contained  a  provision  permitting  the  states  and  the 
tribes  to  demand  the  return  or  ''retrocession"  of  state  PL-280  jurisdiction  to 
the  federal  government,  much  of  the  dissatisfaction  with  the  Act  would  have 
been  avoided,  though  federal  dissatisfaction  might  have  been  greater.  Retro- 
cession would  have  allowed  both  states  and  tribes  to  experiment  with  state 
jurisdiction,  the  states  to  determine  whether  it  was  too  costly,  the  tribes  to  de- 
termine whether  it  fairlv  met  their  needs.  In  addition,  retrocession  would  have 
permitted  jurisdictional  arrangements  to  reflect  changed  circumstances.  If  a 
tribe  subject  to  PL-2S0  jurisdiction  developed  new  economic  resources,  or  new 
generation  of  tribal  members  wished  to  establish  strong  tribal  governing  in- 
stitutions," the  state  could  be  required  to  relinquish  jurisdiction. 

Notwithstanding  these  potential  benefits  from  retrocession,  the  device  received 
little  attention  during  the  debates  over  PI>-280  and  its  predeccor  bills,"  and 
no  recognition  in  the  statute  itself.  The  failure  to  include  a  means  by  which 
states  effect  retrocession  is  perhaps  attributable  to  a  congressional  wish  to  rid 
the  federal  government  forever  of  its  costly  superviory  responsibilities  on  the 
reservations.  The  omission  of  a  provision  allowing  Indians  to  demand  retro- 
cession is  undoubtedlv  explained  by  the  very  law  and  order  and  pro-assimila- 
tionist  impulses  that  accounted  for  the  absence  of  an  Indian  consent  provision. 

Eventually,  however,  C-ongress  extended  the  advantages  of  retrocession  to  the 
states,  although  not  to  the  Indians.  By  1968,  the  states"  financial  difficulties 
with  i'I^-280  had  become  so  apparent  that  relief  was  provided  in  the  form  of  a 
section  of  the  1968  Civil  Rights  Act  enabling  any  state  which  had  previously 
assumed  jurisdiction  under  PL-280  to  offer  the  return  of  all  or  any  measure  of 
its  jurisdiction  to  the  feedral  government  by  sending  a  resolution  to  the  Sec- 
retary of  the  Interior.  The  Secretary  could  accept  or  reject  retrocession  in  his 
discretion.^''  Under  this  provision,  the  Indians  could  not  participate  in  the  retro- 
cession decision,  although  they  might  attempt  to  do  so  informally  through  ap- 
peals directly  to  the  Secretary.  . 

The  absence  of  an  Indian  veto  over  state-initiated  retrocession  was  undesir- 
able from  the  Indians'  point  of  view  because  the  states  could  decide  to  retrocede 
onlv  part  of  their  PL-280  jurisdiction,  and  might  use  that  power  to  relieve 
themselves  of  the  most  costly  forms  of  jurisdiction  while  retaining  those  most 
offensive  to  the  Indians."  Perhaps  Congress  believed  that  the  Secretary's  veto 
power  over  a  state's  proposed  retrocession  would  make  a  tribal  veto  unnecessary 
in  those  situations  where  a  state's  partial  retrocession  seriously  disadvantiiged 

10  Confederated  Bands  &  Tribes  of  the  Yakima  Indian  Nation  v.  Washington  Civil 
No.  2732,  at  8-9  (E.D.  Wash.,  Dec.  1,  1872).  discua-scd  in  The  Imp.^ct  ov  I  L-i80, 
supra  note  50,  at  42-43.  .      .         „        ^     .  ,    n-        *•         j    *i,« 

"  See  Chambers  &  Price.  Regulating  Sovereignty:  Secretarial  Discretion  ana  tiie 
Leasing  of  Indian  Lands.  26  Stan.  L.  Kev.  1061  (1074). 

1-' During  the  1952  Hearings,  one  Indian  spokesman  did  note:  »,  *„ 

•'[Tlhe  bill  or  bills  as  written  provide  for  the  Indians  to  have  only  one  chance  to 
decide  whether  or  not  they  want  State  law  and  order.  Furthermore,  if  they  do  decide 
to  have  State  law  and  order,  they  cannot  go  back ;  they  cannot  change  their  minds 
later  and  go  back  to  tribal  or  Federal  law  and  order.  At  least  they  cannot  do  so  without 
first  getting  the  consent  of  Congress.  .   ^,  ^„    ^  -    *         t    ii„„^     ««    if^-o 

Statement  of  Frank  George.  First  V.P.  of  Nat'l  Cong,  of  Am.  Indians,  in  10.)2 
Hearings,  supra  note  29,  at  88.  ^       ^      ■.  j   ^       *  t„„   „^„„», 

"2.^  use  5  1324  (1970).  Why  this  opportunity  was  not  extended  to  states  acquir- 
ing jurisdiction  after  1968  is  somewhat  unclear,  since  both  optional  and  mandatory 
states  were  authorized  to  return  jurisdiction  accepted  before  19(58  A  possible  grovind  for 
distinction  is  that  the  1968  Act.  by  expressly  authorizing  partial  assumptions  of  lurls- 
diction  rendered  retrocession  less  financially  imperative  for  the  states  In  artciition 
Congress  may  have  felt  that  states  should  not  be  as  free  as  retjoc^/e  s^"'"V''il?,*;Uprt 
acquired  after  Indian  consent  which  the  1968  Act's  amendments  of  PLr-280  required 
before  iurisdictlon  could  be  acquired  ,       ^-^      t   ji         «   *     „„«■«    -r^^^n 

li  There  is  little  legislative  history  to  lllumnlate  why  the  Indian  Interests  were 
ignored.  -With  the  exception  of  one  protest  in  a  written  statement  from  the  RO^^rnor 
of  the  Pueblo  de  Santa  Clara.  New  Mexico  that  "there  is  no  provision  made  for  the 
retrocession  of  jurisdiction  back  to  Its  true  owner"  (196S  nearmgs.  ««P'-'J  °ote  ^4.  at 
66).  the  hearings,  reports,  and  debates  relating  to  the  Act  contain  no  more  than  re- 
phrasing of  the  retrocession  provision.  E.g.,  id.  at  15.  21. 
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the  Indians,  or  where  the  Indians  actually  preferred  to  retain  complete  state 
jurisdiction. 

A  more  glaring  omission  was  the  failure  to  create  any  mechanism  by  whicli 
Indians  could  initiate  and  force  retrocession  on  an  unwilling  state  which  had 
acquired  jursdction.  It  is  difficult  to  justify  this  omission  on  assimilationist 
grounds  or  on  the  ground  of  the  inadequacy  of  tribal  law  enforcement  facilities 
because  other  language  in  the  1968  Act  required  tribal  consent  before  any  initial 
extension  of  state  jurisdiction,  regardless  of  the  quality  of  law  enforcement 
machinery  on  the  reservation.  Perhaps  objections  to  allowing  tribal-initiated 
retrocession  derived  from  concern  that  the  tribes  would  seek  to  retrocede  less 
than  all  the  jurisdiction  the  state  had  initially  assumed,  under  circumstances 
where  the  state  was  unwilling  to  exercise  only  the  remainder.  Or  perhaps  Con- 
gress felt  that  reservations  which  had  already  been  subjected  to  PL-280  juris- 
diction were  so  weakened  as  to  be  incapable  of  resuming  self-government. 

Just  as  they  did  not  wait  for  Congress  to  require  Indian  consent  to  PL-280 
.jurisdiction,  some  states  have  not  waited  for  Congress  to  authorize  tribes  to 
intate  retrocession,  and  have  bound  themselves  under  stae  law  to  return  juris- 
diction at  the  Indians'  request.  Thus,  when  Montana  extended  its  criminal  jur- 
isdiction to  the  Flathead  reservation  conditional  upon  tribal  consent  in  1063,  it 
also  enabled  the  tribe  to  withdraw  its  consent  wthin  two  years  after  extending 
it.'''  The  only  state  to  assume  PI^2S0  jurisdiction  since  1968,  Utah,  has  also 
accorded  the  Indians  initiative  and  control  over  the  retrocession  process.  In 
1971,  Utah  bound  itself  ro  retrocede  "all  or  any  measure  of  the  criminal  or 
civil  jurisdiction  acquired  by  it  .  .  .  whenever  the  governor  receives  a  resolu- 
tion from  a  majority  of  any  tribe  .  .  .  certifying  the  results  of  a  special  elec- 
tion and  expressly  requesting  the  state  to  retrocede  jurisdiction  over  its  people 
or  lands  or  any  portion  thereof***."  " 

This  provision  is  significant  because  it  denies  the  state  a  veto  over  tribal  de- 
cisions to  retrocede,  yet  permits  partial  retrocessions  as  to  subject  matter  or  ge- 
ographical area.  It  is  noteworthy  that  despite  forecasts  that  Indians  will  abuse 
their  power  to  retrocede  selectively,  at  least  one  state  has  willingly  accepted 
that  possiblity. 

A^bill  recently  introduced  into  Congress  by  Representative  Pettis  of  Califor- 
nia sought  to  grant  a  limited  amount  of  initiative  in  the  retrocession  process 
to  those  Indians  who  had  not  consented  to  jurisdiction  in  the  first  place.'"  Al- 
though the  bill  made  little  progress  toward  enactment,  it  is  a  useful  focus  for 
problems  relating  to  retrocession  that  persists  despite  the  1968  Act's  amend- 
ments. Under  the  terms  of  the  bill,  if  a  majority  of  a  tribe  votes  for  the  remov- 
al of  all  state  PLr-2S0  jurisdiction  over  that  tribe,  the  state  autornaticallv  loses 
Its  jurisdiction  one  year  after  certification  of  the  vote  to  the  state  aiid  the 
Secretary  of  the  Interior.  If  the  vote  is  to  remxove  less  than  all  the  state's 
PL-280  jurisdiction,  however,  it  becomes  effective  only  if  the  state  consents.  In 
neither  situation  may  the  Secretary  exercise  a  veto  over  the  tribe's  decision  to 
abolish  the  state's  PL-280  jurisdiction.'" 

J';  Utah  Code  Ann.  §  63-36-15  (Supp.  1973). 

w  Mont  Rev  Code  Ann.  §  83-806  (1966).  Montana's  statute  does  not  seems  to  have 
contemplated  the  tribe  revoking  consent  as  to  less  than  all  the  iurisdiction  the  state 
nan  assumed  originally.  Nor  does  it  concern  Itself  K.ith  the  necessity  of  obtalninp:  federal 
acceptance  of  any  revocations  of  tribal  consent,  acceptance  which'the  Secretary  of  the 
^^^^'^P^.  ^P^^,^\  ^^  W8S  incapable  of  making  prior  to  his  authorization  in  the  1968 
•  lyil  Rights  Act.  See  Law  &  Order,  supra  note  35,  at  49  (describing  Nebraska's  at- 
teuiTited  retrocession  in  1957,  rejected  by  the  Secretary  of  the  Interior)  ;  Proclamation 
ot  Governor  Daniel  J.  Evans.  State  of  Washington.  Aug.  15,  1968  at  2  (noting  the 
Justice  Denartnient's  refusal  to  recognize  an  attempted  retrocession  of  jurisdiction  over 
the  Quinault  Tribe  In  1965). 

v-u  ^'"^''u!^^''  Flathead  tribe  In  Montana  did  not  elTect  a  valid  revocation  prior  to  1968. 
the  problem  was  conveniently  avoided  In  that  state.  The  tribe  voted  at  one  point  to 
v'lthdraw  its  consent  but  rescinded  their  vote  eight  days  later.  Since  the  withdrawal 
iiad  not  been  communicated  to  the  Governor  the  revocation  of  consent  was  deemed 
"''^'lo^tive.    State    ex.    rel.    McDonald    v.    District    Court.    159    Mont.    156,    496    P.2d    78 

il  Pi^rT,?'"^^!^  ^•"'^  Cong.,   1st   Sess.   2    (1973).   No  hearings   were  held   on   the  hill. 

^«  III.  The  Pettis  bill  is  inadequate  because  it  denies  initiative  in  the  retrocession 
process  to  consenting  tribes.  Even  if  a  tribe  had  the  opportunity  to  decline  state  juris- 
diction at  the  outset,  it  is  possible  that  the  tribe  accepted  jurisdiction  in  the  mistaken 
belief  that  it  would  be  beneficial.  Especially  since  Congress,  despite  its  trust  responsibil- 
ity, does  not  supply  funds  or  experts  to  the  Indians  to  assist  them  in  evaluating  the 
costs  and  benefits  of  state  jurisdiction  prior  to  consent.  Congress  should  at  least  permit 
them  to  change  their  minds  once  the  negative  evidence  is  in,  even  if  only  during  a  one 
or  t^vo  year  trial  period. 

"  The  absence  of  a  secretarial  veto  is  not  mentioned  in  the  bill.  But  the  bill  refers  in 
several  places  to  the  Indians'  "right"  to  remove  themselves  from  PL-280  jurisdiction. 
8nd  all  that  Is  required,  once  the  Indians  for  retrocession  and  obtain  consent  of  the 
state  if  necessary,  is  that  the  Secretary  be  notified  of  the  results. 
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This  bill  is  at  least  partly  a  response  to  complaints  by  California  Indians 
that  state  enforcement  of  laws  such  as  housing  codes  and  zoning  ordinances 
on  the  reservation  lias  been  unduly  interfering  with  tribal  plans  for  economic 
development.-"  As  a  solution  to  such  problems  the  bill  is  not  wholly  successful, 
since  it  permits  tribes  to  rid  themselves  of  offensive  aspects  of  state  jurisdic- 
tion over  state  objection  only  if  they  are  willing  to  forego  state  jurisdiction 
altogether. 

By  requiring  state  consent  for  partial  retrocessions,  the  bill  may  be  expressing 
the  legitimate  concern  that  tribes  will  reject  only  those  aspects  of  jurisdiction 
most  lucrative  or  significant  to  the  state,  leaving  the  state  with  a  burden  it 
does  not  find  v.'orth  shoulderng.  This  problem,  which  is  equivalent  to  the  prob- 
lem Indians  face  now  that  states  can  retrocede  only  part  of  their  PL-280  jur- 
isdiction,"^ is  not  insoluble.  The  principle  that  states  may  be  required  to  retain 
Pl^liSO  jurisdiction  which  they  do  not  want  was  established  in  PL-2S0  as  orig- 
inally enacted,  was  peri)etuated  in  the  1968  Act's  amendments,"  and  comports 
with  the  evolving  view  of  state  jurisdiction  on  Indian  reservations  as  a  means 
of  providing  services  to  the  Indians.  Even  granting,  however,  that  a  state's 
]»reierence  regarding  the  extent  of  its  remaining  PL-280  jurisdiction  is  entitled 
to  respect,  a  provision  in  the  bill  requiring  secretarial  approval  of  partial  retro- 
cessions initiated  by  the  tribes  would  suffice  to  ensure  such  consideration,  and 
would  be  consistent  with  the  general  trend  in  federal  Indian  policy  favoring 
tribal  autonomy  within  broad  limits  set  by  the  federal  government."^ 

Despite  the  generally  salutary  effects  of  the  1968  Act's  amendments  to  PL- 
280,  the  retrocession  provisions  currently  in  existence,  as  well  as  those  pro- 
posed in  Congress,  manifest  an  uneasy  and  unsatisfactory  compromise  be- 
iveeu  state  and  tribal  demands.  Now  that  assimilation  and  saving  federal 
money  are  no  longer  highest  priorities  of  federal  Indian  policy,  and  tribal  au- 
tonomy coupled  with  minimum  safeguards  for  state  interests  are  prevailing 
goals,  a  coherent  view  of  PL-i:80  as  a  measure  designed  to  serve  the  Indians 
militates  in  favor  of  giving  the  tribes  more  initiative  in  the  retrocession  proc- 
ess, regardless  of  whether  they  initially  consented  to  jurisdiction. 

IV.  COMPETING  INTEKPRETATIOKS  OF  rL-280 

Political  debates  over  who  should  bear  the  cost  of  Indian  jurisdiction  and 
who  should  make  decisions  about  allocation  of  Indian  jurisdiction  between  the 
federal  government,  the  states,  and  the  tribes,  should  not  be  viewed  apart 
from  litigation  that  has  arisen  concerning  (1)  the  proccdiires  for  effecting 
PL-280  transfers  (2)  the  scope  of  the  jurisdiction  transferred.  Judicial  resolu- 
tions of  these  disputes  aiTect  both  the  degree  to  which  Indians  are  displeased 
with  luiilaterally  assumed  state  jurisdiction  or  limited  retrocession,  and  the 
states  with  congressional  failure  to  subsidize  their  assumptions  of  PL-280  juris- 
diction. For  example,  insofar  as  a  tribe's  objections  to  PIy-2S0  jurisdiction 
center  on  fears  that  they  will  be  deprived  of  control  over  economic  develop- 
ment by  the  application  of  zoning-type  restrictions,  those  objections  may  be 
neutralized  by  an  interpretation  of  PL-280  which  excludes  exercise  of  state 
jurisdiction  by  county  as  opposed  to  state  legislative  bodies  (since  counties 
moi-e  often  exercise  zoning  powers).  Similarly,  a  state's  dissastifaction  with  the 
financial  burden  of  PL-280  may  vary  depending  on  the  scope  of  jui-isdiction  it 


-"Public  Law  280  Status  Report,  5  Cal.  Indian  Legal  Services  Newsletter,  Sept. 
1973,  at  11-16. 

"1  iVee  text  accompanying  notes  112-1.3  supra. 

22  This  is  evident  in  cases  Nvliich  declared  that  -when  a  state  offers  to  retrocede  juris- 
fUction  under  the  196S  Act,  the  Secretary  may  accept  some  of  the  proffered  iiirisdiVtion 
and  require  the  state  to  retain  the  rest,  even  if  the  state  would  prefer  all  or  nothinsr. 
Omaha  Tribe  v.  Village  of  Walthill,  334  F.  Supp.  823  (H.  Neh.  19T1),  nff'd.  460  F.2d 
1327  (8th  Cir.  1972)  ;  United  States  v.  Brown,  334  F.  Supp.  536  (D.  Neb.  1971). 
Nebraska  had  offered  to  retrocede  jurisdiction  over  two  reservations  within  a  single 
county.  The  Secretary  accepted  retrocession  as  to  one  of  the  reservations  only,  since 
Indians  on  the  other  reservation  desired  continuation  of  state  jurisdiction.  Subse<iuontlv. 
the  Nebraska  legislature  attempted  to  rescind  the  .entire  offer  on  the  ground  that  the 
Secretary  could  not  accept  less  than  all  of  the  proffered  jurisdiction.  The  courts  afHrm- 
ed  the  Secretary's  action  relying  on  langniage  in  the  1968  Civil  Rights  Act  empowering 
the  Secretarv  to  accept  retrocession  of  "all  or  any  measure  of  the  .  .  .  jurisdiction" 
acquired  under  PL-280.  25  U.S.C.  §  1323(a)    (1970). 

="  Such  a  provision  could  require  that  the  Secretary  determine  whether  the  potential 
benefit  to  the  tribe  from  the  partial  removal  of  state  jurisdiction  exceeds  the  poten- 
tial detriment  to  the  state,  a  determination  similar  to  the  one  the  Secretarv  presum- 
nl>lv  now  makes  In  deciding  whether  to  accept  less  than  all  of  a  state's  proffered  PL- 
2Sd  jurisdiction. 
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acquires  in  exchange,  such  as  zoning  and  taxing  powers.  Just  as  tiie  resolutions 
of  these  disputes  are  affecting  political  positions  regarding  PL-2S0,  so  political 
concerns  are  in  many  instances  motivating  attempts  to  raise  and  judicially 
resolve  these  very  disputes. 

A.  The  Procedures  for  Effecting  PL-280  Transfers 

Indian  oponents  of  PL-2S0  who  lacked  the  power  to  prevent  state  jurisdic- 
tion before  1968  have  attempted  to  invalidate  that  jurisdiction  by  attacking 
the  means  by  which  it  was  accepted.  The  states,  on  the  other  hand,  have 
sometimes  accepted  PL-280  in  ways  that  seemingly  departed  from  the  re- 
quirements of  the  Act  because  the  mandated  procedures  were  cumbersome 
or  politically  difficult  to  satisfy.  Resultant  controversies  over  the  validity  of 
purisdiction  thus  acquired  have  taken  several  forms  because  PL-280  divided 
the  states  into  three  groups  for  purposes  of  accepting  jurisdiction  over  Indi- 
ans ;  each  group  was  provided  with  its  own  distinct  transfer  mechanism. 

1.  The  Mandatory  States 

The  original  fiA'e  mandatory  states,  with  the  addition  of  Alaska  in  1958,  com- 
prised the  first  group.-*  PL-280  announced  that  hereafter  those  states  "shall 
have  jurisdiction"  over  olfenses  committed  by  or  against  Indians  on  the  reser- 
^'ations,  and  over  civil  causes  of  action  between  or  involving  Indians  which 
arise  on  the  reservations,  to  the  same  extent  that  the.v  have  jurisdiction  over 
such  causes  of  action  arising  elsewhere  in  the  state."  The  language  appears  to 
be  self-executing — to  confer  immediate  jurisdiction  on  the  states  without  the 
need  for  state  legislation  to  make  it  effective. 

Indian  litigants  have  questioned,  however,  whether  jurisdiction  can  be  dele- 
gated to  the  states  at  all."^  Furthermore,  they  have  asked  whether  such  dele- 
gation, if  x)ermissible,  can  be  effectuated  by  unilateral  congressional  action. 
Such  challenges  to  PL-280  failed  in  a  protracted  habeas  corpus  proceeding 
involving  a  Klamath  Indian  who  had  been  convicted  in  an  Oregon  state  court 
of  having  murdered  a  white  man  on  the  Klamath  Reservation.^  The  thrust  of 
the  Indian's  claim  was  that  the  federal  government  had  plenary  authority 
over  tribal  Indians  pursuant  to  enumerated  powers  in  the  Constitution  and 
that  jurisdiction  had  never  existed  in  any  other  governmental  body.  Thus, 
it  was  argued,  Congress  could  not  delegate  its  constitutionally  ordained  pow- 
ers to  the  states;  and  even  if  Congress  could,  withdrawal  of  federal  jurisdic- 
tion, rather  than  automatically  instituting  state  law,  would  leave  a  jurisdic- 
tional vacuum  due  to  the  states'  lack  of  residual  power. 

Both  states  and  federal  courts  considering  the  habeas  corpus  petition  dis- 
agreed, finding  that  the  state'-S  inherent  police  power  sustained  Oregon's 
exercise  of  jurisdiction  pursuant  to  PL-280  even  without  legislative  accept- 
ance. They  reasoned  that  congressional  plenary  power  over  tribal  Indians, 
confirmed  by  the  Supreme  Court  in  1836,^^  is  effective  only  so  long  as  Congress 
chooses  to  exercise  it.  In  the  absence  of  congressional  action,  state  police  power 
is  automatically  operative.  One  court  which  considered  the  petition  relied 
iipon  the  theory  that  federal  power  over  Indian  tribes  is  derived  from  con- 
gressional i)erception  of  the  Indians'  need  for  supervision,  rather  than  from 
the  Constitution.'*  Perhaps  sensing  the  difficulties  engendered  bf  postulating 
congressional  power  on  expediency,  another  court  ruled  that  federal  power 
was  limited  to  that  actually  exercised  by  Congress  because  the  states  only 
surrendered  their  sovereign  powers  to  that  extent.^"  This  latter  view  was  fol- 
lowed recently  in  Nebraska,  also  a  mandatory  state,  where  the  state  supreme 
court  held : 

The  inherent  police  power  of  the  states  applies  Iioth  to  Indians  and  to  Indian 
country,  except  to  the  extent  that  the  federal  government  has  preempted  the 
field,  and  therefore  the  federal  government  may  withdraw  from  the  field  and 
turn  jurisdiction  back  to  the  states  when  it  chooses  to  do  so.^ 

Although  the  results  in  both  cases  undoubtedly  effectuated  Congress's  intent 


2*  See  note  11  supra. 

SE18  U.S.C.    §    1162(a)    (1970);   28   U.S.C.    5    lS60(a)    (1970)     (text   cited   in   note   11 

» Agna  Callente  Band   of  Mission  Indians'   Tribal   Council   v.   City   of  Palm   Springs. 
347  F   5?npp.  42  (CD.  Cal.  1972). 

2TAnder^n  v.  Britton,  212  Ore.   1,   318   P.2d  291    (1957).   cert,   denied.   356   U.S.   962 


^^S^Unlted  States  v.  Kagama.  118  U.S.  375  (1886); 


=9  Anderson  v.  Britton.  212  Ore.  1.  16-19.  .318  P.2d  291.  298-300  (1957). 
30  Anderson  v.   Gladden.   188   F.    Supp.    666    (D.   Ore.    1960),   aff'd.   293   F.2d   463    (9th 
rir  ^    cert   ff enief?.  368  U.S.  949  (1961).  „ 

^Robinson  v.  Slgler,  187  Neb.  144.  148.  187  N.W.2d  756.  759  (1971). 
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in  eiiactiug  PL-280,'-  the  reasoning  in  both  cases  is  troublesome,  primarily 
because  the  eases  fail  to  explore  the  possibility  that  the  concept  of  inherent, 
residual  state  power  over  Indians  might  conflict  with  the  concept  of  inherent 
sovereignty  in  the  tribe.  While  the  United  States  Supreme  Court  has  recently 
cautioned  in  another  context  that  "reliance  on  platonic  notions  of  Indian  sov- 
ereignty" '■''■'  should  be  avoided  whenever  possible,  it  has  also  reaffirmed  the 
Indians'  semi-autonomous  status  "  'as  a  separate  people,  with  the  power  of 
regulating  their  internal  and  social  relations,  and  thus  far  not  brought  under 
the  laws  of  the  Union  or  of  tiie  State  within  whose  limits  they  [reside]."^ 
The  federal  tradition  of  recognizing  this  sovereignty  was  established  with  the 
early  practice,  since  abandoned,  of  dealing  with  Indian  tribes  by  treaty.  Thus 
it  cannot  be  assumed,  once  Congress  decides  to  forego  the  exercise  of  its  plen- 
ary power  over  the  Indians,  that  residual  state  power  automatically  fills  the 
vacuum.  More  plausible  is  an  approach  which  assumes  that  the  constitutional 
gi-ant  of  plenary  power  to  regulate  Indians  under  the  Indian  commerce  clause 
and  the  treaty-making  clause  ^  directly  transferred  from  the  states  to  Congress 
the  power  to  override  preexisting  rights  of  tribal  self-government.  The  power 
thus  acquired  by  Congress  was  not  designed  to  overlap  equivalent  state  power, 
as  was  much  of  Congress's  power  over  interstate  commerce.  This  difference 
is  largely  attributable  to  the  historical  need  for  a  uniform  national  policy 
to  protect  hostile  Indians  and  settlers  from  one  another.'^  From  this  premise 
it  follows  that  states  can  acquire  jurisdiction  over  such  matters  only  by  ex- 
press delegation  from  Congress.  Congresional  silence  cannot  serve  as  a  license 
to  the  states  to  exercise  residual  police  power. 

Confusion  over  this  question  of  residual  state  power  accounts  for  much  of 
the  divergent  case  law  interpreting  the  meaning  and  effects  of  PL-280.  The 
souurce  of  thi  sconfusion  seems  to  be  the  non-territorial  nature  of  Indian  sov- 
ereignty as  recofinized  by  the  United  States  Supreme  Court.  That  is,  the  Court 
has  not  defined  such  soverignty  as  exclusive  power  within  the  boundaries  of 
the  reservation.  Rather,  it  has  defined  it  as  a  collection  of  those  powers  neces- 
s^ary  for  the  establishment  and  maintenance  of  viable,  meaningful,  self-gov- 
ernment for  Indian  people.  Once  the  Court  acknowledged  that  according  to 
its  definition  of  Indian  sovereignty  the  states  were  not  precluded  from  assert- 
ing jurisdiction  over  non-Indians  who  had  committed  crimes  against  other 
non-Indians  on  the  reservation,'"  the  states  swept  to  the  conclusion  that  In- 
dians and  Indian  reservations  have  no  special  status  absent  federal  statutes 
or  treaties  occupying  the  field.  What  the  Court  meant,  however,  is  that  Indian 
self-determination  is  to  be  viewed  functionally — in  terms  of  the  purposes  for 
which  people  desire  to  govern  themselves — rather  than  territorially.  This  func- 
tional approach  has  not  always  been  successful  in  providing  clear  juri.sdictional 
guidelines,''*  and  is  less  satisfactory  than  a  territorial  concept  for  that  reason  ; 
but  its  basic  dictate,  that  Indians  are  free  from  state  power  in  areas  neces- 
sary to  effectuate  their  self-determination,  is  wholly  inconsistent  with  the  no- 
tion of  residual  .state  police  power  over  Indians  and  Indian  country  expounded 
in  the  Nebraska  and  Oregon  cases  deciding  that  mandatory  PL-286  states  need 
not  formally  accept  its  jurisdiction.^ 


S2  Congress  obviously  did  not  expect  that  mandatory  PL-2S0  states  would  have  to 
enact  legislation  accepting  jurisdiction  over  reservation  Indians,  or  they  would  have 
required  such  acceptance  as  they  did  for  the  optional  states.  Instead,  Congress  relin- 
(luished  jurisdiction  over  the  mandatory  states  and  assumed  state  jurisdiction  would 
follow. 

33  McClanahan  v.  State  Tax  Comm'n,  411  U.S.  164,  172  (1973). 

3*/rf.   at  173.  quoting  United   States  v.   Kagama,   IIS   U.S.    375,   381-S2    (1886) 

35  U.S.  Const,  art.  I,  §  8.  el.  3,  art.  II,  §  2,  cl.  2. 

38  Compare,  for  example,  congressional  preemptive  power  In  the  area  of  foreign 
relations,  which  operates  regardless  of  conflict  between  state  law  and  international 
treaties.  Zschernig  v.  Miller.  389  U.S.  429  (1968). 

37  United  States  v.  McBratney.  104  U.S.  621  (1882). 

^Compare,  e.g..  Ghahate  v.   Bureau   of  Revenue,   80  N.M.   98.   451   P.2d   1002    (1969) 
with  Commissioner  of  Taxation  v.   Brun,   286  Minn.   43.    174   N.W.2d    120    (1970>.    both 
of  which  attempted  to  utilize  this  approach  in  determining  whether  reservation   Indians 
could  be  subiected  to  state  income  taxes. 

33  As  in  the  case  of  the  commerce  power,  there  may  be  Instances  where  the  func- 
tional test  does  not  require  the  state  to  stay  its  hand  in  the  face  of  congressional 
silence  ;  but  the  state  would  be  ousted  If  Congress  spoke  or  occupied  the  field.  Assuming, 
for  example,  that  states  may  serve  process  on  Indian  reservations  for  causes  of  action 
against  tribal  Indians  arising  off  the  reservations  without  running  afoul  of  Indian 
'•overelgnty.  Congress  may  nevertheless  be  able  to  prohibit  such  exercises  of  state 
power  Indeed,  cases  declaring  the  broad  preemptive  effect  of  PLr-2S0  seem  promised 
on  the  existence  of  such  congressional  power.  See  notes  182-84  &  accompanying  text 
infrn  But  cf.  State  Sec,  Inc.  v.  Alabama.  84  N.M.  629,  506  P.2d  786  (1973).  The  closest 
arialogty  would  be  the  functional  test  that  Is  used  to  determine  whether  congressional 
silence  in  matters  relating  to  interstate  commerce  is  preemptive.  Cooley  v.  Board  of 
Wardens,  53  U.S.  (12  How.)  299  (1851). 
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If  these  decisions  stemmed  from  a  desire  to  effectuate  congressional  pur- 
pose, their  concern  was  excessive.  Even  starting  from  the  premise  of  residual 
state  power,  it  does  not  necessarily  follow  that  mandatory  PL-280  states 
must  take  some  action  to  accept  jurisdiction  over  reservation  Indians.  In  a 
1960  opinion  *•'  advising  Minnesota,  a  mandatory  PL-2S0  state,  that  it  need 
not  take  such  action,  the  Attorney  General  of  Minnesota  conceded  that  absent 
federal  treaty  or  statute  conferring  it,  state  jurisdiction  does  not  extend  to 
reservation  Indians  because  the  rights  acquired  by  Minnesota's  Enabling  Act 
are  subordinate  to  the  Indians'  "prior  right  of  occupancy."  *^  Yet  he  did  not 
conclude  from  the  absence  of  residual  state  jurisdiction  that  Congress  is  pre- 
cluded from  declaring  effectively  that  state  jurisdiction  shall  apply  on  the 
reservations.  His  position  seems  to  have  been  that  although  a  retreat  by  Con- 
gress from  exercise  of  its  jurisdiction  over  Indians  does  not  automatically 
institute  state  jurisdicion,  a  retreat  coupled  witii  a  directive  that  states 
shall  asume  such  jurisdiction  is  operative  regardless  whether  a  state  formally 
accepts  it. 

Recent  United  States  Supreme  Court  decisions  emphasizing  congressional 
control  over  the  means  by  which  jurisdiction  over  Indians  is  transferred  from 
the  federal  government  to  the  states*"  suggest  that  the  Court  will  agree  with 
the  Minnesota  Attorney  General  that  formal  state  acceptance  by  mandatory 
PL-2S0  states  is  unnecessary.  If  so,  the  peculiar  contours  of  congressional 
power  over  matters  affecting  tribal  sovereignty  will  be  revealed. 

Unlilve  congressional  power  over  interstate  commerce,  this  power  never 
overlaps  residual  state  police  power.  Yet  unlike  other  nonoverlapping  powers, 
such  as  congressional  power  to  declare  war,  it  is  delegable  to  the  states.  Put 
another  way  it  is  capable  of  being  conferred  in  whole  or  in  part  on  the  states 
if  Congress  feels  that  it  is  consistent  with  its  responsibilities  to  the  Indians  to 
do  so,  yet  otherwise  not  shared  with  the  states  at  all." 

2.  The  Optional  States 

The  remaining  two  groups  of  states  set  apart  by  PI.i-280  for  purposes  of 
accepting  jurisdiction  over  reservation  Indians  were  required  by  Congress 
to  do  precisely  what  the  defendants  in  the  Oregon  and  Nebraska  cases  had 
insisted  that  their  states  do — enact  legislation  accepting  jurisdiction.  Con- 
gress divided  the  optional  states  into  two  groups,  those  with  disclaimers  and 
those  wthout.  The  disclaimers  were  provisions  inserted  in  the  proposed  consti- 
tutions of  candidates  for  statehood,  which  limited  the  jurisdiction  v/hich  the 
newly  admitted  states  would  assort  over  Indians  and  Indian  coimtry.  They 
were  the  result  of  negotiations  between  the  federal  government'  and  territorial 
representatives,  and  corresponded  to  provisions  in  the  federal  legislation  which 
eventually  authorized  statehood. 

For  the  optional  states  without  disclaimers,  the  procedure  for  accepting 
PL-280  was  quite  straightforward.  Section  seven  of  PL-280  provided  that  any 
state  not  included  among  the  mandatory  states  and  not  prevented  from  assum- 
ing jurisdiction  by  provisions  of  its  Enabling  Act  may  assume  civil  and/or 
criminal  jurisdiction  to  the  same  extent  as  the  mandatoi-y  states  "at  such  time 
and  in  such  manner  as  the  people  of  the  State  shall,  by  an  aflBrmntive  legisla- 
tive action,  obligate  and  bind  the  State  to  assumption  thereof.''"  Nevada 
(1955),''  Florida  (1961),""  Idaho  (196.3),''  and  Iowa  (1967)-"  all  states  with- 
out disclaimers,  have  assumed  jurisdiction  under  this  provision  without  gen- 
erating any   controversy   over  the  i^rocedural  correctness   of  the   transfer.*" 


*«in60  Minn.  Att't  Gen.  Kep.  84. 

« Id.  at  87. 

*2  McClanahan  v.  State  Tax  Comm'n,  411  U.S.  164  (1973)  ;  Kennerly  v.  District 
Court.  400  U.S.  423  (1971). 

« It  is  perhaps  closest  to  that  area  of  Interstate  commerce  re,criilatlon  removed  from 
state  power  by  the  commerce  clause.  Since  Conjcress  seems  to  have  the  power  to  (Teter- 
mine  which  areas  of  regulation  fall  -within  that  category  by  delearating  powers  to  the 
states  (Oooley  v.  Board  of  Wardens.  53  U.S.  (12  How.)  299  (1851'>.  a  parallel  may  he 
drawn  to  congressional  power  to  delegate  jurisdiction  over  reservation  Indians  to  the 
states. 

<*  Act  of  Aug.  15,  19.^3.  ch.  .^0.5,  §  7.  67  Stat.  588. 

<'>Nev.  Rev.  Stat.  §  41.430  (1967).  Nevada  originally  declined  status  as  a  mandatory 
state  beca'ise  of  the  financial  burdens  Imposed  by  PL-2S0. 

^np'LA.  Stat.  Ann.  §  28.5.16  (1962). 

^T  Idaho  Oode  H  67-.5-!01  to  5103  (1973). 

<8TowA  Code  Ann.  §S  1.12-.14  (Supp.  1973). 

<••  When  the  1968  Civil  Rights  Act  repealed  section  seven  and  replaced  1t  with  a 
tribal  consent  procedurp,  it  explicitly  preserved  these  pre-196S  transfers.  25  U.S.C.  § 
1323(b')    (1970),  formerly  Act  of  Aug.   15,   1953,  ch.   505,    §   7.   67   Stat.    590. 
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Congress  assumed  the  eight  optional  states  with  disclaimers^"  would  have 
to  repeal  their  disclaimers  by  constitutional  amendment  before  PL-280  juris- 
diction could  be  validly  accepted.  Indians  have  pressed  to  enforce  the  require- 
ment because  constitutional  amendments  cannot  be  effected  without  a  refer- 
endum, and  the  Indians  succeeded  in  several  state  ballotings  prior  to  1908  in 
convincing  the  public  that  PLr-2&0  is  both  unfair  to  the  Indians  and  an  unac- 
ceptable burden  on  state  taxpayers."^ 

The  disclaimers  generally  declare  that  until  the  United  Slates  and  "the 
people  of  the  state"  in  question  consent  to  the  contrary,  all  lands  held  by  any 
Indian  tribe,  the  title  to  which  has  not  been  extinguished  by  the  United  States, 
shall  remain  "under  the  absolute  jurisdiction  and  control  of  the  Congress  of 
the  United  States."  =^  In  debate  over  PL-280,  members  of  Congress  took  the 
language  to  mean  that  even  with  congressional  permission,  legislatures  in  these 
states  could  not  act  to  accept  PL-280  before  the  disclaimers  were  eliminated 
by  constitutional  amendment."^  Since  in  at  least  a  few  of  these  states,  B.I.A. 
investigators  prior  to  the  passage  of  PL^280  had  revealed  that  Indian  tribes 
and/or  local  officials  welcomed  a  transfer  of  federal  jurisdiction  to  the  states,^* 
and  since  Congress  was  unwilling  to  remove  barriers  to  state  jurisdiction  un- 
der the  disclaimers  by  extinguishing  Indian  title,  a  provision  (section  six)  was 
added  to  PL-280  stating :  .        ^        ,    .     .         * 

"Notwithstanding  the  provisions  of  the  enabling  Act  for  the  admission  of  a 
State,  the  consent  of  the  United  States  is  hereby  given  to  the  people  of  any 
State  to  amend,  where  necessary,  their  State  constitution  or  existing  statutes, 
as  the  case  may  be,  to  remove  any  legal  impediment  to  the  assumption  of  civil 
or  criminal  jurisdiction  in  accordance  with  the  provisions  of  this  subchapter. 
The  provisions  of  this  subchapter  shall  not  become  effective  with  respect  to 
such  assumption  of  jurisdiction  by  any  such  State  until  the  people  thereof  have 
appropriately  amended  their  State  constitution  or  statutes,  as  the  case  may 

be  "  ^° 

Six  of  the  eight  states  with  disclaimers  have  enacted  legislation  asserting 
full  or  partial  jurisdiction  over  reservation  Indians.^  Yet  five  of  these  six- 
Washington,  Montana.  Arizona,  North  Dakota,  and  Utah— have  not  amended 
their  state  constitutions,  claiming  amendment  is  not  a  prerequisite  to  the  as- 
sumption of  jurisdiction  under  PL-280. 

The  states  first  argue  that  their  constitutional  disclaimers  do  not  deny  them 
the  jurisdiction  PL-280  offers.^'  The  language  of  PI^280  provides  that  no  law 
enforced  by  a  state  under  its  aegis  may  require  the  alienation,  encumbrance, 
or  taxation  of  Indian  property  held  in  trust  by  the  United  States,  or  the  reg- 
ulation of  such  property  in  a  manner  inconsistent  with  federal  statute  or 
treaty^  States  argue  that  the  disclaimers  prohibit  just  such  alienation,  en- 
cumbrance, taxation  or  regulation,  but  no  more ;  therefore,  their  repeal  is  not 


w  Although  Alaska  has  a  disclaimer.  It  was  Included  -with  the  mandatory  states.  The 
optional  states  with  disclaimers  are  Arizona.  Montana.  >ew  Mexico.  North  Dakota. 
Oklahoma,  South  Dakota.  Utah,  and  Washington. 

Bi  See  notes  56-59  &  accompanying  text  supra. 

S|^^REP:'No°'6^9f^/«pra'^fe"23.  at  6-7  (including  report  on  PL-2S0  by  Dept.  of 
Interior). 

S  25' use  5  1324  (1970)  (emphasis  added)  fprlglnally  enacted  as  Act  of  Aug.  15, 
1953  ch  505.  §  6:67  Stat.  590)  (insignificantly  amended  thereafter^  The  reference 
to  amendment  6f  state  statutes  was  not  intended  as  a  possible  substitute  for  <x)nsti- 
tutional  amendment ;  rather  it  was  directed  at  three  states  which  had  embodied  dis- 
r  limers  in  statutes  as  well  as  their  constitutions,  since  those  states  might  feel  tliat 
feSl  permission  wos  necessary  to  repeal  both  forms  of  disclaimer.  Hearings  Transcript 

^^■siVrivnn»^^(&^^  a"Ji'z  Rev  Stat.  Ann.  H  36-1801.  -1865  fSupp.  1973).  Montana 
nnfit^'^ST  Rev  CODE  Ann.'  §§83-801  to-^-SOe  (1966).  North  Dakota  (1963) .  N.D. 
Ce^t^Co^e  li  27-i9-01  to  -13  (1974).  South  Dakota  (1957  and  1961),  S.D.  Compiled 
taw«  aatn  11  1  i-i^^  to-21  (1967)  Utah  (1971).  Utah  Code  Ann.  §$  63-36-9  to  -21 
?Suppl97.sV.    WashlngV    (1957    and    1963^      Wash.    Rev.    Code    §|    37.12.010-070 

^^^'rhis^pisition  Is  advanced  In  State  ex  rel.  McDonald  v.  District  Court.  159  Mont. 
rnh1f?^IUSl^"pertrAic^ffi^^ 

^^^"^  "srftfiLTr\l?r/nV^  ^='^4f^^^pe^l£^ 
confer'  jurlldStlon  upon  the  State  to  adjudicate,  in  probate  Proceedings   or   otherwise. 

the  ownership  or  right  to  possession  of  «"'^li,r,nP^7^TT%  C^^sYl  62(b)    (1^^^^^^^  " 

S   1360(b)    (1970).  A  similar  section  is  found  in  18  U.S.C.    §   llbZ(D)    uafuj. 

54-398—75 21 
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necessary  before  states  can  accept  jurisdiction  under  PL-2S0.  Alternatively, 
they  note  that  the  disclaimers  only  require  that  Indian  reservations  "shall  be 
and  remain  under  the  absolute  jurisdiction  and  control  of  the  United  States." 
Since  Congress  can  repeal  PL-280  at  will  and  return  jurisdiction  to  itself,  the 
states  claim  Indian  lands  are  never  outside  the  absolute  control  of  Congress 
under  the  Act.^" 

Although  numerous  states  have  adopted  this  interpretation  of  the  dis- 
claimers,''" it  conflicts  directly  with  historical  explanations  of  the  origins  of 
these  measures.  At  the  time  Congress  required  the  disclaimers  they  were  nec- 
essary to  protect  native  Indian  populations  from  homesteaders  and  settlers. 
By  demanding  the  disclaimers,  the  federal  government  acknowledged  its  obli- 
gation to  stand  between  these  two  hostile  groups  and  prevent  continuing  ex- 
ploitation of  the  Indians.''^  Congress  began  insisting  on  disclaimers  of  state 
jurisdiction  over  Indian  reservations  immediately  after  United  States  Supreme 
Court  decisions  first  indicated  the  possibility  that  such  jurisdiction  could  be 
exercised.'^-  Viewed  in  this  light,  the  disclaimers  are  more  than  protection 
against  Indian  loss  of  real  property  interests;  they  are  congressional  insula- 
tion against  state  jurisdiction  over  reservation  Indians.*^ 

The  United  States  Supreme  Court's  dictim  in  Organized  Village  of  Kake  v. 
Egan'^^  suggests  to  the  contrary  that  the  purpose  of  the  Alaska  disclaimer  was 
to  discourage  Indian  claims  for  compensation  for  their  land,  claims  that  might 
otherwise  have  been  brought  on  the  theory  that  the  federal  government  had 
ceded  Indian  land  to  Alaska  in  making  it  a  state.°^  This  suggestion  is  wholly 
gratuitous,  however.  The  basic  issue  in  Kake  was  whether  the  Indians  could 
claim  an  exemption  from  state  regulation  pursuant  to  the  exception  in  PL-280 
protecting  hunting  and  fishing  rights.  Under  the  Court's  holding,  the  state 
never  needed  the  assistance  of  PL-280  to  assert  jurisdiction  over  the  fishing 
area  in  question  because  the  territory  had  never  been  reserved  for  the  Indians 
by  Congress.  For  this  same  reason  the  disclaimer  which  pertained  only  to  lands 
reserved  for  Indians  never  precluded  state  jurisdiction  of  this  type.'*'  The  scope 
of  the  disclaimer  was  thus  irrelevant  to  the  result  and  need  not  have  been 
broached  yet  even  accepting  Kake  as  an  authoritive  interpretation  of  the  Alas- 
ka disclaimer,  that  disclaimer  may  be  a  special  case,  since  the  Indians  of  Alas- 
ka were  never  isolated  from  and  hostile  to  the  rest  of  the  population,  as  were 
Indians  in  the  older  western  states.  Accordingly,  Congress  may  have  had  no 
interest  in  requiring  Alaska  to  disclaim  jurisdiction  over  Indians  which  the 
Alaska  territory  had  always  exercised  and  which  the  State  of  Alaska  was  ex- 


M    E.g.,  state  ex  rel.  McDonald  v.  District  Court.  159  Mont.  156,  496  P.2d  78    (1972). 

""  In  1957,  the  Attorne.v  General  of  Arizona  contended  that  his  state's  disclaimer 
was  absolute  only  with  respect  to  the  state's  right  to  tax,  dispose  of,  levy  upon,  or 
otherwise  adversely  affect  land  and  property  held  in  fee  by  the  United  States  and  the 
Indians.  Otherwise,  he  asserted,  that  the  state  had  disclaimed  .iurisdiction  only  in 
<-ases  where  Congress  has  exercised  its  "absolute  jurisdiction  and  control."  1957  Op. 
Ariz.  Att'y  Gen.  96,  100.  The  Attorney  General  in  office  in  1966  reaffirmed  this  view, 
announcing  that  the  state  disclaimer  applied  "to  Indian  land  considered  as  property, 
and  not  as  a  territorial  area  withdiavvu  from  tlie  sovereijiutv  of  the  State."  1966  Op. 
Ariz.  Att'y  Gen.  41,  4.3.  quoting  Porter  v.  Hall.  34  Ariz.  308.  321.  271  P.  411.  415 
(192S).  The  Attorney  General  of  Utah  reached  the  same  conclusion  in  a  1962  opinion, 
in  which  he  stated  that  his  state's  Enabling  Act  merely  reserved  title  to  Indian  lands  in 
the  United  States,  and  does  not  deprive  the  state  of  sovereignty  or  remove  the  land 
from  the  territorial  jurisdiction  of  the  state.  1962  Utah  Att'y  Gen.  Biennial  Rep. 
210.  Although  the  Supreme  Court  of  North  Dakota  first  interpreted  its  disclaimer  to 
encompass  jurisdiction  over  Indians  themselves  as  well  as  their  land  (State  v.  Lohnes, 
69  N.W.2d  508  (N.D.  1955)).  the  court  later  reversed  Its  position  with  respect  to  civil 
cases  (Vermillion  v.  Spotted  Elk.  85  N.W.2d  432  (N.D.  1957)).  and  found  that  the 
disclaimer  does  not  prevent  assertion  of  state  jurisdiction  over  tort  actions  between 
Indians  arising  on  the  reservation,  even  when. jurisdiction  has  not  been  accepted  under 
PL-2S0.  Several  New  Mexico  decisions  (e.g.,  Paiz  v.  Hughes.  76  N.M.  562.  417  P.2d  51 
(1966)),  and  a  decision  of  the  Supreme  Court  of  Montana  (State  ew  rel.  Iron  Bear  v. 
District  Court,  512  P.2d  1292  (1973)),  relying  on  dictum  by  the  United  States  Supreme 
Court  interpreting  the  Alaska  disclaimer  (Organized  Village  of  Kake  v.  Egan,  369  U.S. 
60.  65-66,  69  (1961)).  have  asserted  that  the  reservation  of  "absolute  jurisdiction" 
over  Indian  lands  to  C^ongress  in  the  disclaimer  was  not  a  reservation  of  "exclusive 
jurisdiction."  and  in  anv  event  that  the  disclaimer  was  of  proprietary  interest  in  the 
land,  not  of  governmental  interest.  See  also  Tonasket  v.  State.  525  P.2d  744.  752  (Wash. 
Suo.  Ct.  1974). 

61  Tribal  Governments,  supra  note  57,  at  3. 

«2  Comment.  State  Taxation  on  Indian  Reservations.  1966  Utah   L.   Rev.   132.   137. 

«3McClanahan  v.  State  Tax  Comm'n.  411  U.S.  164.  175-76  (1973). 

6*369  U.S.  60  (1961). 

65  ja_  at  65-66.  69.  .  .    ,   . 

6«  Alaska  Const,  art.  XII.  §  12.  Alternatively,  the  Interpretation  of  the  disclaimer 
was  dictum  because  Alaska  was  a  mandatory  PL-280  state.  The  language  In  P'L-280 
directing  that  Alaska  "shall"  have  jurisdiction  over  Indian  country  superseded  the 
disclaimer. 
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pected  to  continue  exercisiug.*"^  It  follows  that  states  relying  on  Kake  have 
been  misinterpreting  their  disclaimers  in  order  to  escape  the  need  to  repeal 
them  before  accepting  PL-2S0  jurisdiction. 

Prevailing  state  interpretation  of  disclaimers  are  not  simply  incorrect ;  they 
also  contradict  the  congressional  understanding  of  the  Enabling  Acts  when 
it  passed  rL-280.''"  However,  since  Congress  has  repealed  the  Enabling  Acts  for 
purposes  of  PL-L'SO,""  and  has  left  it  to  the  states  to  remove  remaining  barriers, 
the  states'  position  is  that  even  if  Congress  believed  the  state  disclaimers  were 
barriers,  the  states  can  effectively  determine  that  they  are  not  so  for  purposes 
of  accepting  PL-280. 

Not  only  do  these  states  contend  that  they  are  free  to  determine  whether 
their  disclaimers  pose  barriers  to  asserting  PL-280  jurisdiction,  they  also  main- 
tain that  even  if  the  disclaimers  do  pose  barriers,  PL-280  leaves  to  the  states 
the  decision  of  how  to  go  about  removing  them.  Both  the  Washington  and 
Montana  supreme  courts  have  held  that  legislative  repeal  is  sufficient  because 
state  law  allows  it,  despite  unequivocal  language  in  the  hearings,'"  reports,"^ 
and  floor  debates^-  on  PL-2S0  establishing  that  Congress  believed  disclaimers 
could  be  removed  as  barriers  to  assertion  of  PL-280  jurisdiction  only  by  state 
constitutional  amendment.  These  courts  maintain  Congress  was  only  concerned 
about  removal  of  disclaimers  in  a  manner  effective  under  state  law,''^  and  the 
Ninth  Circuit  has  also  adopted  this  position."*  Attempts  have  been  made  to 
obtain  a  determination  of  the  issue  by  the  United  States  Supreme  Court,  but 
thus  far  the  Court  has  managed  to  avoid  it  either  by  denying  certiorari,  or 
most  recently  in  Tonasket  v.  Washington,'''"  remanding  the  question  to  the 
state.'" 

Essentially,  both  the  arguments  that  repeal  is  not  necessary  and  that  repeal 
by  constitutional  amendment  is  not  necessary  reduce  the  problem  to  a  matter 
of  congressional  intent — how  important  was  it  to  Congress  that  the  procedures 
it  prescribed  in  PL-280  be  followed  precisely?  It  is  unlikely  that  Congress 
viewed  constitutional  amendment  as  fulfilling  any  function  in  the  scheme  of 
PL-280  other  than  satisfying  state  requirements,  because  Congress  did  not  re- 
quire states  without  disclaimers  to  hold  a  popular  referendum  before  accepting 
jurisdiction.  Nevertheless,  the  language  of  PL-280  clearly  requires  constitution- 
al amendment,   and   the   legislative  history   confirms   the   congressional   intent 


""'Refer  to  discussion  In  Montoya  v.   Bolack,   70  N.M.    196,   372  P.2d   387    (1962). 

In  this  regard,  it  is  worth  noting  that  Congress  included  Alaska  among  the  manda- 
tory PL-2S0  states  rather  than  subsuming  it  under  section  sis  (cited  in  text  accompa- 
nying note  154  supra),  along  with  other  states  with  disclaimers,  some  of  which  were 
interested  in  PLr-2S0  jurisdiction  from  the  outset.  Congress  may  have  felt  free  to  do 
so,  without  concern  about  possible  obstacles  under  state  law  to  the  exercise  of  jurisdic- 
tion under  PL-280,  because  it  thought  Alaska's  disclaimer  had  a  more  restrictive  scope 
than  those  in  the  older  western  states.  Interestingly,  the  disclaimer  in  the  Alaska 
Constitution  does  not  repeat  the  Alaska  Statehood  Act's  reference  to  "absolute  jurisdic- 
tion &  Control"  over  Indian  lands  remaining  in  th«  United  States. 

"s  States  adopting  this  interpretation  seem  to  believe,  however,  that  It  is  not  the  under- 
standing of  the  clause  that  Congress  holds  which  matters,  but  the  states'.  It  as  con- 
ceivable that  Congress  adopted  the  provision  simply  out  of  an  excess  of  caution  and 
tear  that  states  would  interpret  the  disclaimers  broadly ;  yet  the  legislative  history 
nowhere  indicates  that  the  provision  in  PL-2.S()  requiring  repeal  was  added  out  of  any- 
thing other  than  a  genuine  belief  that  the  disclaimers  constituted  a  stumbling  block 
to  state  exercise  of  Pi.-2S0  jurisdiction.  „      .      „     ^    .^^  .      ,,  i 

o»The  operative  language  in  section  six  of  PL-2S0  is  "notwithstanding  any  provi- 
sions of  the  enabling  Act."  25  U.S.C.  §  1324  (1970)  (originally  enacted  as  Act  of  Aug. 
15,  1953,  ch.  505,  §  6,  67  Stat.  590  (reenacted  in  Civil  Rights  Act  of  19GS.  Pub.  L.  No. 
f 0-284  tit  IV  §  404  82  Stat.  79).  During  hearings  on  PL-2S0.  counsel  for  the  House 
Committee  on  interior  and  Insular  Affairs  stated  that  this  language  "would  make  clear 
that  Congress  was  repealing  the  Enabling  Act."  Hearings  Transcript  II,  supra  note  22, 
at  9 

TO  Hearings  Transcript  II,  svpra  note  22,  at  2-4.  7-8,  23-24. 

"  S.  Rep.  No.  699.  supra  note  23,  at  6-7. 

'72  99  CONO.  Rec.  10782  (1953).  „        ^,„   „  „^    ^„„    ,..n^,^^  , 

"'iSee  Mnkah  Indian  Tribe  v.  State,  76  Wash.  2d  485.  457  P.2d  590  HOeO)  flpppa? 
dismissed.   .397   U.S.    316    (1970)  ;   State   ex  rel.   McDonald   v.    District  Court.    lo9   Mont. 

^'''*'Qufn.^t"THbe  of  Indians  v.   Gallagher,   368  F.2d   648    (9th  Clr.   1966).   cert,   denied. 
387  U.S.  907   (1967). 

■?«  These  delays  have  begun  to  Influence  decisions  on  the  Issues.  On  remand,  the 
Supreme  Court  of  Washington  reaffirmed  its  ruling  in  Tonasket  that  Washington  had 
eflfectivelv  assumed  PL-280  jurisdiction  without  a  constitutional  amendment,  relying  In 
part  on  the  fact  that  it  would  be  "manifestly  unfair  and  iinjust  to  those  who  have 
in  good  faith  relied  upon  that  jurisdiction  or  been  affected  by  It.  Tonasket  v.  State, 
52.5  P  2d  744  753  (1974).  This  disruption  of  prior  legal  relations  should  be  compared, 
however  with  the  future  unfairness  of  subjecting  Indians  to  state  nnrisdictron  over 
their  opposition.  Congressional  authorization  for  retrocession  upon  Indian  initiative 
would  provide  the  least  disruptive  resolution  of  this  problem,  since  it  would  alter 
jurisdiction  prospectively  only. 
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to  impose  that  requirement.''^  "Without  question  Congress  has  the  power  to  im- 
pose conditions  on  a  state's  assumption  of  juridiction  over  reservation  Indians, 
regardless  of  the  soundness  of  congressional  understanding  of  state  law."^  Thus, 
the  burden  would  seem  to  fall  on  the  states  to  demonstrate  why  the  clearly 
manifest  intent  of  Congress  should  be  disregarded. 

Two  recent  United  States  Supreme  Court  decisions  suggest  that  this  burden 
will  be  most  difficult  to  sustain.  In  Kennerly  v.  District  Court  ^  and  McClan- 
ahan  v.  State  Tax  Com  mission  ^°  the  Court  insisted  on  the  preemptive  effect 
of  PLf-2S0  on  state  efforts  to  acquire  jurisdiction  over  reservation  Indians.^^ 
In  Kennerly,  although  Montana  had  a  disclaimer,  it  asserted  jurisdiction  with- 
out complying  with  the  formal  requirements  of  PL-280,  relying  instead  on  a 
tribal  ordinance  which  provided  that  state  and  tribal  jurisdiction  would  be 
concurrent.  In  McClanahan,  Arizona,  also  a  disclaimer  state,  attempted  to 
apply  long-standing  state  income  tax  statutes  to  reservation  Indians,  although 
Arizona  had  not  even  obtained  the  formal  tribal  consent  required  by  the  1968 
Civil  Rights  Act.  The  Supreme  Court  denied  the  validity  of  jurisdiction  in  both 
cases  because  it  had  not  been  acquired  in  strict  conformity  with  PL-2S0.  Fur- 
ther, in  Kennerly  the  Court  implicitly  rejected  a  mode  of  asuming  PL-280 
jurisdiction  which  could  be  considered  a  functional  equivalent  of  requirements 
in  the  statute.*"  This  rejection  is  especially  significant  for  purposes  of  under- 
standing whether  states  must  repeal  their  disclaimers  by  means  of  popular 
referendums. 

The  Court's  insistence  on  formal  compliance  is  best  comprehended  in  relation 
to  its  preference  for  statutory  preemption  over  complex,  abstract  notions  of 
Indian  sovereignty  as  the  tool  for  analyzing  Indian  jurisdiction  problems.  The 
Court's  position  now  is  that  Congress  has  "in  almost  all  cases"  defined  "the 
boundaries  of  federal  and  state  jurisdiction."  and  that  these  comprehensive 
and  detailed  boundaries  limit  all  attempts  at  assertion  of  jurisdiction  over 
reservation  Indians.^  The  Kennerly  and  McClanahan  decisions  have  thus  effec- 
tively dissuaded  further  state  court  assertions  of  jurisdiction  in  the  absence  of 
compliance  with  PL-280  requirements  and  strongly  imply  that  the  only  valid 
way   of  assuming   jurisdiction   is   by   repealing   disclaimers   by   constitutional 


"  On  remand,  the  Supreme  Court  of  Washington  In  Tonasket  relied  heavily  on  lan- 
fruage  in  section  six  of  PLi-280  consenting  to  the  repeal  "where  necessary,  [of  any] 
State  constitution  or  existing  statutes,  as  the  case  may  be,  to  remove  any  legal  impedi- 
ment to  the  assumption  of  civil  and  criminal  jurisdiction  .  .  .  ."  2,5  U.S.C.  §  1324 
(1970)  (emphasis  added).  According  to  the  court,  the  italicized  words  establish  an 
Inference  that  "the  question  of  whether  a  state  constitutional  amendment  be  necessary 
to  comply  with  Public  Law  83-280  is  essentially  one  for  state  resolution."  52.5  P. 2d  at 
753.  This  Is  a  slender  reed  to  rely  on  in  rejecting  weighty  legislative  history.  The 
words  "where  necessary"  may  have  been  inserted  as  a  means  of  Indicating  that  not 
every  state  constitution  had  a  disclaimer  possibly  interfering  with  jurisdiction  over 
reservation  Indians,  or  that  not  every  state  with  a  relevant  disclaimer  also  had 
statutory  restrictions. 

'*  See  text  accompanvlng  notes  26—42  supra. 

^400  U.S.  423  (1971). 

80  411  U.S.  164  (1973), 

81  Ironically,  it  was  two  other  Supreme  Court  decisions  which  had  encouraged  non- 
PL-280  states  to  attempt  to  increase  state  power  over  reservation  Indians.  Williams  v. 
Lee,  358  U.S.  217  (1959),  raised  the  question  of  a  non-PL-280  state's  jurisdiction  to 
enforce  a  contract  against  a  reservation  Indian.  Although  the  Court  denied  jurisdiction, 
it  did  so  on  the  basis  of  a  test  which  the  states  Interpreted  as  an  open  invitation  to 
exercise  more  control  over  the  reservations.  According  to  the  Court  in  Williams,  if 
state  jurisdiction  would  impair  the  Indians'  ability  to  govern  themselves,  the  state 
could  not  exercise  power  in  the  subject  area ;  if  not,  the  state  was  not  barred  from 
exercising  jurisdiction  simply  because  a  claim  against  an  Indian  arose  on  the  reserva- 
tion. Significantly,  the  Court  did  not  consider  PL-280  "applicable  federal  legislation" 
with  preemptive  Impact.  In  Organized  Village  of  Kake  v.  Egan,  369  U.S.  60  (1962),  the 
Court's  narrow  interpretation  of  the  Alaska  disclaimer  encouraged  states  with  dis- 
claimers not  to  view  them  as  barriers  to  Increased  state  power. 

The  effects  of  Williams  and  Kake  were  manifested  in  state  court  and  attorney  general 
opinions  in  every  area  of  the  law.  See  not  38  supra.  Relying  In  part  on  the  existence 
of  PL-2S0,  state  courts  did  not  utilize  Williams  and  Kake  to  increase  their  jurisdiction 
over  divorces  between  reservation  Indians,  determinations  of  dependency  with  respect 
to  Indian  children,  imposition  of  sales  taxes,  and  causes  of  action  in  tort  against  reser- 
vation Indians.  See  cases  cited  note  39  supra.  Williams  and  Kake  did.  however,  encour- 
age aggrandizement  of  state  power  over:  Income  taxes  (Ghahate  v.  Bureau  of  Revenue, 
SO  N.M..  98,  451  P.2d  1002  (1969;  [1957-19581  Utah  Att't  Gen.  Bienniai,  Rep.  292: 
1957  Op.  Ariz.  Att't  Gen.  96>,  enforcement  of  personal  contracts  unrelated  to  tribal 
mntters  (Kennerly  v.  District  Court.  154  Mont.  488,  466  P.2d  85  (1970).  vacated.  400 
U.S.  423  (1971)),  and  criminal  actions  against  Indians  acting  on  the  reservation  ([1959- 
19601  Fi.A.  Att't  Gen.  Biennial  Rep.  473). 

82  400  U.S.  423,  427  (1971). 

8s  McClanahan  v.  State  Tax  Comm'n.  411  U.S.  164.  172  n.8  (1973).  Thus  the  ques- 
tion of  residual  state  power  was  neatly  skirted.  The  feeling  persists,  however,  that  the 
rourt  selected  a  preemption  approach  precisely  to  squelch  claims  of  such  residual 
power. 
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amendment,  enacting  legislation,  and  since  1968,  obtaining  Indan  consent.** 
This  conclusion  is  bolstered  by  the  fact  that  sustaining  the  requirement  will 
not  th^Yart  or  subvert  any  purpose  of  PLr-280,  and  in  fact  may  provide  the 
Indians  with  more  influence  on  the  state's  decision  to  assume  jurisdiction,*^  a 
result  consistent  with  the  thrust  of  PL-280  since  1968. 

B.  The  Parameters  of  PL-280  Jurisdiction 

Tribes  which  had  state  jurisdiction  thrust  upon  them  against  their  wishes 
pursuant  to  PL-280  have  demonstrated  their  discontent  not  only  by  challenging 
the  methods  by  which  states  assumed  this  jurisdiction,  but  also  by  arguing 
for  a  narrow  reading  of  the  powers  PL-280  confers  on  the  states.  In  particular 
Indians  have  contended  that  state  jurisdiction  under  PL-280  is  (1)  limited  in 
the  civil  area  to  jurisdiction  over  causes  of  action,  so  that  states  lack  general 
regulatory  power  in  areas  such  as  zoning  and  taxation,  (2)  limited  to  enforce- 
ment of  state  as  opposed  to  county  or  municipal  laws,  and  (3)  subject  to  ex- 
plicit statutory  exceptions  in  the  areas  of  hunting  and  fishing  rights,  land 
use  control,  and  taxation,  which  should  be  interpreted  very  generously  in  the 
Indians"  favor.  The  resolution  of  these  contentions  will  have  important  impli- 
cations for  the  vitality  of  tribal  governments  in  PL-280  states,  because  a  judi- 
cial finding  in  favor  of  the  Indians  on  these  issues  will  limit  state  jurisdiction 
in  those  areas  where  tribes  feel  the  strongest  need  for  autonomy — areas  like 
taxation  and  land  use  which  affect  opportunities  for  economic  development.*' 

1.  Is  State  PL-280  Jurisdiction  Limited  to  Causes  of  Action? 

Section  four  of  PL-280  offers  a  state :  "jurisdiction  over  civil  causes  of  action 
between  Indians  or  to  which  Indians  are  parties  which  arise  in  the  areas 
of  Indian  country  ...  to  the  same  extent  that  such  State  .  .  .  has  jurisdiction 
over  other  civil  causes  of  action,  and  those  civil  laics  of  such  State  .  .  .  that 
are  of  general  application  to  private  persons  or  private  property  shall  have  the 
same  force  and  effect  xcithin  such  Indian  country  as  they  have  elsewhere  icith- 
in  the  State  *  *  *."  ^ 

On  its  face,  the  italicized  portion  of  this  section  seems  to  preclude  the  argu- 
ment that  PL-280  simply  authorizes  state  courts  to  serve  process  on  reserva- 
tion Indians  for  "causes  of  action  such  as  tort  law  [and]  contract  law"  "^ 
arising  on  the  reservation,  with  regulatory  and  licensing  functions  to  be  per- 
formed by  the  tribes  themselves.**  Nevertheless,  Indians  who  have  disputed 
this  broad  understanding  of  state  PL-280  jurisdiction  have  pointed  out  some 


^  Thus  PL-280  was  found  to  preempt  state  jurisdiction  in  Martin  v.  Juvenile  Court, 
403  P.2d  1093  (Colo.  1972)  (paternity  actions)  ;  Blackwolf  v.  District  Court,  158 
Mont.  523,  493  P.2d  1293  (1972)  (delinquency  proceedings)  ;  and  Crow  Tribe  of  Indians 
v.  Deernose,  158  Mont.  25,  487  P.2d  1133  (1971)  (mortgajie  foreclosure).  However  in 
State  ex  rel.  Iron  Bear  v.  District  Court,  512  P.2d  1292  (Mont.  1973),  the  Supreme 
Court  of  Montana  refused  to  rule  that  the  state's  faihire  to  accept  PL-2S0  precluded 
it  from  granting  divorces  to  two  consenting  reservation  Indians.  Prior  to  the  passage 
of  PLi-280,  the  tribe  had  enacted  an  ordinance  decreeing  that  no  tribal  marriage  or 
divorce  would  be  valid  unless  it  was  concluded  in  accordance  with  state  law  ;  further- 
more, the  tribe  had  ceased  granting  either  marriages  or  divorces.  Despite  such  evidence 
of  tribal  acquiescence  in  state  jurisdiction,  which  was  also  present  in  the  Kennerly 
case,  the  decision  is  incorrect  in  its  disregard  for  the  preemptive  effect  of  PL-280.  The 
concurring  opinion's  suggestion  that  a  contrary  result  would  deny  Indians  the  equal 
protection  of  the  laws  ignores  both  the  possibility  that  Montana  could  acquire  jurisdic- 
tion to  grant  divorces  under  PL-280.  and  that  no  state  law  precludes  the  tribe  from 
granting  marriages  and  divorces  entitled  to  recognition  under  state  law.  Id.  at  1299. 

s5  For  example,  since  Indian  support  will,  be  important  in  achieving  passage  of  a  con- 
stitutional amendment,  the  Indians  can  bargain  for  retrocession  provisions  in  the  state 
legislation  accepting  PL-280. 

3«  Comment,  Indian  Taxation:  TJnderJving  Policies  and  Present  Problems.  59  Calif.  L. 
Rev.  1261  (1971)  ;  Public  Law  280  Status  Report.  5  Cal.  Indian  Legal  Services 
Newsletter,  Sept.  1973,  at  15-16. 

»7  28  U.S.C.  §  i360(a)    (1970)    (emphasis  added).  ^     ,.     „ 

88  Opening  Brief  of  Appellant  at  34,  Tonasket  v.  State,  525,  P.2d  744  (Wash.  Sup. 
Ct.  1974)  (case  heard  on  remand  from  the  Supreme  Court  of  the  United  States).  See 
also  Agua  Caliente  Band  of  Mission  Indians'  Tribal  Council  v.  City  of  Palm  Springs. 
347  F.  Supp.  42,  48-49  (CD.  Cal.  1972)  ;  Israel  &  Smithson.  Indian  Taxation,  Tribal 
Sovereignty  &  Economic  Developments,  49  N.D.L.  Rev.  267  (1973). 

s9The  statement  in  the  Senate  Report  noting  that  PL-280  permits  state  courts  both 
"to  adjudicate  civil  controversies  arising  Dn  Indian  reservations,  and  to  extend  to 
those  reservations  the  substantive  civil  laws  of  the  respective  States"  seems  to  confirm 
this  assessment  of  the  law.  S.  Rep.  No.  699,  snpra  note  23,  at  5.  The  counsel  for  the 
B  I. A  at  the  hearings  on  PL-280  also  supported  this  interpretation  when  he  stated 
that  the  law  "would  mark  a  definite  step  forward  in  the  inclusion  into  the  general 
borly  of  the  people  of  the  Indians  of  that  particular  State  with  respect  to  civil  and 
criminal    jurisdiction,    so    that    they    will    be    subject    to    the    same    laws    and    the    same 

rules  as  the  other  citizens."  .       ^  „„..„_„,      -r^ 

Statement  of  Harry  A.  Sellery,  Jr..  Chief  Counsel.  B.I.A.,  June  29.  19o3.  in  Hearings 
Transcript  I  supra  note  22,  at  5.  Furthermore,  the  language  of  PL-280  exceptins  from 
state  jurisdiction  the  power  to  encumber  trust  property  or  regulate  it  in  a  manner 
inconsistent  with  federal  law  would  seem  unnecessary  if  regulatory  jurisdiction  had 
not  been  conferred   at  all.   28  U.S.C.   §  1360(b)    (1970)    (quoted  in  note  58  supra). 
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ambiguities  of  legislative  intent  and  language  tliat  lend  support  to  their  con- 
tention that  state  civil  power  under  the  statute  is  not  regulatory  in  nature."" 

The  first  mention  of  civil  jurisdiction  during  the  1952  Hearings  over  PL-280 
appears  in  a  letter  from  the  Department  of  the  Interior,  suggesting  that  a  pro- 
posed bill  granting  California  jurisdiction  over  criminal  offenses  by  or  against 
Indians  be  amended  to  include  the  following  provision : 

^"The  courts  of  the  State  of  California  shall  have  jurisdiction,  under  the  laws 
of  the  State,  in  civil  actions  and  proceedings  between  Indians  or  between  one 
or  more  Indians  and  any  other  person  or  persons  to  the  same  extent  that  the 
courts  of  such  State  have  jurisdiction  in  other  civil  actions  and  proceed- 
ings *  *  *."  *^ 

This  language  resembles  language  in  the  1950  Act  granting  jurisdiction  to  the 
New  York  courts  "in  civil  actions  and  proceedings"  involving  Indians."-  Neither 
the  Hearings  nor  the  Act  mentions  general  regulatory  power.  Furthermore,  the 
1968  Amendments  to  PL-280  repealing  section  seven  and  substituting  a  provi- 
sion for  Indian  consent  stated  : 

"State  jurisdiction  acquired  pursuant  to  this  subchapter  with  respect  to 
criminal  offenses  or  civil  causes  of  action,  or  with  respect  to  both,  shall  be 
applicable  in  Indian  country  only  where  the  enrolled  Indians  .  .  .  accept  such 
jurisdiction  by  a  majority  vote  *  *  *."  "^ 

The  United  States  Supreme  Court  has  interpreted  this  provision  as  extending 
"State  civil  and  criminal  jurisdiction  to  litigation  involving  Indians  arising 
in  Indian  country,"  ^  notwithstanding  reiteration  in  the  1968  Act's  amendments 
of  the  language  in  original  section  four  of  PL-280  to  the  effect  that  civil  laws 
of  the  state  shall  have  the  same  force  and  effect  on  the  reservation  as  else- 
where in  the  state.'^  Finally,  during  House  hearings  on  the  propsed  amend- 
ment. Senator  Sam  Ervin,  its  chief  sponsor,  made  the  following  significant 
statement : 

"Public  Law  280  relates  primarily  to  the  application  of  state  civil  and  crim- 
inal law  in  court  proceedings,  and  has  no  hearinp  on  programs  set  up  by  the 
States  to  assist  economic  and  environmental  development  in  Indian  territory."" 

This  legislative  history  fails  to  define  the  extent  of  civil  jurisdiction  under 
PL-280.  While  it  is  certain  that  Congress  wanted  state  courts  to  hear  civil 
lawsuits  against  reservation  Indians  and  to  apply  so^ne  state  law  when  it 
decided  them,  it  is  unclear  how  far  Congress  intended  to  go  in  eliminating 
tribal  povv'er  over  such  public  actions  as  licensing  of  professionals,  regulation 
of  land  use,  and  taxation  of  activities  on  the  tribal  land.  Such  public  actions 
are  usually  backed  up  by  the  threat  of  criminal  or  civil  enforcement  in  the 
state  courts.  But  to  the  extent  that  the  language  and  history  of  PL-280  focus 
on  litigation,  there  may  have  been  some  intention  to  reserve  these  largely 
administi-ative  responsibilities  to  the  tribes."'' 

Any  attempt  to  put  this  distinction  into  practice  encounters  serious  con- 
ceptual obstacles,  however.  If  the  Indians  are  arguing  that  PL-280  simply 
authorizes  state  courts  to  apply  federal  or  tribal  law  in  civil  suits  against 
reservation  Indians,  the  arrangement  could  be  understood  as  an  instance  of 
the  general  principle  that  a  sovereign  entity  possessing  judicial  power  over 
controversies  ned  not  also  possess  power  to  make  rules  governing  those  con- 
troversies."* Although  this  distinction  is  conceptually  workable,  it  defies  the 
I 

^  The  precise  outlines  of  this  contention  are  not  clear,  for  It  could  mean  that  only 
state  judge-made  law  applies  to  Indian  defendants  with  tribal  and  federal  statutory  law 
jroverning  as  in  pre-Erie  diversity  cases ;  or,  it  could  mean  that  only  private  rights 
of  action  may  be  enforced  against  Indians  in  state  court,  whether  those  rights  be 
statutory  or  common  law. 

=1  Letter  from  Mastin  G.  White,  Acting  Assistant  Secretary  of  Interior,  to  Hon.  John 
It.  Murdock.  Chairperson,  Comm.  on  Interior  and  Insular  Affairs,  Feb.  27,  1952,  in  1952 
Hrorinofi,  supra  note  29,  at  30. 

9=25  U.S.C.  §  2.33  (1970). 

»''2o  U.S.C.  §  1326  (1970)    (emphasis  added). 

»*Kennerlv  v.  District  Court,  400  U.S.  428,  428  (1971). 

85  25  U.S.C.  §  1322(a)    (1970). 

9"  1968  Hearings,  supra  note  54,  at  136  (emphasis  added). 

*^  The  language  in  section  four  of  PL-280  providing  that  "any  liberal  ordinance  .  .  . 
heretofore  or  herenfter  adopted  ...  in  the  exercise  of  any  authority  which  [the  tribe] 
may  posspss"  will  be  given  full  force  and  effect  in  determining  civil  suits  in  state  court 
only  if  thev  are  consistent  with  st.ate  law  (25  U.S.C.  5  1322(c)  (1970)  (originally 
enacted  as  Act  of  Aug.  15.  1953,  ch.  505,  §  4.  67  Stat.  589))  is  not  dispositive,  since 
it  avoids  the  question  of  how  muih  "authority"  the  tribe  will  retain  after  adoption  of 
PL-280. 

^^  The  states,  for  example,  can  deride  cases  arising  under  the  laws  of  the  LTnited 
States  even  though  they  lack  the  power  to  pass  many  laws  on  the  same  subjects.  Thus, 
state  courts  can  decide  cases  involving  construction  of  federal  patent  laws,  even 
though  thev  are  unable  to  ennct  their  own  patent  laws.  U.S.  Const,  art.  I.  §  8,  f^ee 
American  Well  Works  Co.  v.  Layne  &  Bowler  Co..  241  T\S.  257  (T916)  :  Chisum.  Tlie 
Allocation  of  JurisfJirtinn  Beticeen  State  and  Federal  Courts  in  Patent  Litigation,  46 
Wash  L.  Rev.  633  (1971). 
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language  and  purpose  of  PL-280  and  bas  not  been  suggested  by  tbe  Indians."* 
Ratber,  tbe  Indians  concede  some  state  law  is  applicable  to  reservation  Indians 
under  PL-2S0,  but  only  tbat  related  to  sucb  areas  as  torts  and  contracts. 

Tbis  distinction  introduces  a  bost  of  new  and  different  interpretive  problems. 
If  it  means  tbat  state  common  law  but  otberwise  federal  or  tribal  statutory 
law  applies  in  suits  against  reservation  Indians,  it  is  difficult  to  discover 
eitber  tbe  basis  for  tbe  distinction  in  tbe  language  ot  PL-2&0  or  m  tbe  policy 
considerations  tbat  underlie  it.  Section  four's  reference  to  tbe  "civil  laws  ot 
sucb  State"  baving  tbe  same  force  and  effect  on  reservations  as  elsewbere 
in  tbe  state  suggests  no  sucb  limitation  on  tbe  applicability  of  state  law.  nor 
does  tbe  language  simply  conferring  jurisdiction  on  state  courts  to  decide  civil 
disputes  involving  reservation  Indians.  One  reason  wby  Congress  migbt  bave 
intended  to  extend  only  state  common  law  to  tbe  reservations  is  tbat  state 
iudges  migbt  encounter  greater  difficulties  in  discerning  and  applying  tribal 
analogies  to  common  law  tban  in  applying  tribal  statutes.  It  seems  unlikely, 
bowever  tbat  Congress  intended  tbat  tbe  applicability  of  state  law  to  a  case 
against  an  Indian  defendant  depend  on  wbetber  a  state  or  tribe  has  codibed 
or  modified  by  statute  its  common  law  rules.  ,,,,.,   ^.       •     •    i-^f,-^„ 

If  tbe  Indians  are  not  arguing  tbat  states  wholly  lack  legislative  jurisdiction 
or  tbat  they  lack  tbe  power  to  apply  anything  but  judge-made  law  in  Wiga- 
tion  against  Indians,  they  may  instead  be  arguing  for  a  more  functional  dis- 
tinction between  state  power  to  regulate  and  state  power  to  adjudicate  "causes 
of  action  "  While  states  will  usually  enforce  regulatory  schemes  by  authorizing 
state  pgencies  to  bring  injunctive  "causes  of  action"  or  suits  for  civil  penalties, 
the  Indians  may  attempt  to  distinguish  such  litigation  from  litigation  governed 
bv  state  rules  under  PL-280  on  tbe  ground  tbat  the  plaintiff  is  public,  not 
private  or  tbe  interest  vindicated  is  public,  not  private.-  Again,  it  is  difficult 
to  connect  this  very  specific  distinction  wtb  tbe  much  more  general  language 
of  PL-2S0  applyng  state  law  to  tbe  reservation,  unless  one  focuses  on  use  ot 
tbe  words  "private  persons  or  property" ;  but  even  with  tbis  biirdle  su™ountcd. 
tbe  precise  contours  of  the  distinction  as  well  as  its  rationale  are  difficult  to 
grasp  Tbe  public  bas  some  interest  in  every  private  lawsuit.  Furthermore,  any 
attempt  to  differentiate  public  and  private  suits  on  the  basis  of  public  versus 
private  enforcement  is  difficult  to  justify  in  terms  of  PL-280  because  a  state  s 
choice  between  public  and  private  enforcement  of  a  regulatory  scheme,  such  as 
its  fair  employment  practices  law,  has  little  bearing  on  tbe  extent  to  which  a 
law  will  infringe  upon  tribal  authority."  ..,     .1       t    vn^o- 

Tbe  purpose  of  pointing  out  these  conceptual  problems  with  the  Indians 
position  regarding  state  regulatory  power  under  PL-280  is  to  suggest  that  the 
lan<-uage  in  the  Act  seized  upon  by  the  Indians  as  indicative  01  a  limited  role 
for^tat'-  civil  jurisdiction*  was  the  product  of  ambiguous  drafting,  and  not 
of  fundamental  policv  choices.  It  is  most  likely  tbat  criminal  and  civil  juris- 
diction were  designed  to  be  coextensive,  and  similarly  regulatory  m  nature. 
This  conclusion  does  not  mean  tbat  various  forms  of  state  regulation  of  activity 

'  "9  For  example,  because  of  clear  legislative  history  on  the  subject,  the  Indians  "^^w 
usually  acknowledge  any  limitation  on  state  criminal  jurisdiction  under  PL-2^0  1  his 
"tate  re-ulation  of  on-reservation  activity  seems  to  be  permissible  where  the  ar-tivit> 
f^  subject  to  criminal  sanctions,  as  in  the  case  of  tax  fraud  or  the  crime  of  praoticinc 
medicine  without  a  license.  The  Indians  might  attempt  to  eliminate,  this  inconsistency 
between  the  scope  of  Itate  evil  and  criminal  jurisdicton  by  delneating  two  '^.•itegories 
of  state  criminal  laws,  one  "regulatory"— punishing  for  failure  to  comply  with  state 
law  demandTng  affirmative  action— and  one  merely  "prohibitory"  Conceptual  difficul- 
tiS  would  folfow.  however,  since  most  requirements  can  be  rephrased  as  P/ohib  tions 
Vnd  even  a  roucli  sense  of  what  the  distinction  entails  Is  lost  when  the  difficult?  of 
cate4rf.ini  cHmes  such  as  failure  to  stop  and  assist  at  the  scene  of  ones  automobile 
accident  is  considered  On  the  other  hand,  these  problems  have  not  surfaced  m  non- 
PT^n  states  where  state  criminal  law  may  be  enforced  by  the  federal  government 
u^d7r  the  AsstoUatfve  Crimes  Act  (18  U.S.C.  §  13  (1970)).  but  state  law  is  inapplicable 
of  its  own  force. 

^The^n:tinyon1>e^^eel^'s':filft;''eVfo?c^^  rights   and   suits   to   enforce   pHvate 

ri<rhtshqs  been  utilized  in  other  areas  of  the  law.  Some  courts,  for  example,  have  denied 
thf^existlncrof  a  cSnst  tutional  right  to  trial  by  jury  in  certain  suits  to  obtain  mone- 
tary'"elfef^'on  t\e°ground  that  ^the  suits  are  Vindicating  the  P"pMxc  meres^  .^ce 
Mitchell  V.  Robert  De  Mario  Jewelrry.  Inc..  361  U.S  2^^^,  '1^«0K  ^?.'^!.^'^1,yfi-^\^C^^^^^^ 
VTAi<iirin-  Cr,  ^''S  ITS  .^9.5  (1940)  :  Wirtz  V.  Jones,  .^^40  F.2d  J^Ol  (5th  Lit.  i-'^->>  ■  ^in 
"wer'V  Reynolds- Metals  Co..  20R  F.  Supp.  1232  (N.D.  «^-  1T>-/^^  "/^'"g^f ^^r^Vl'- 
Tie  Lonic  of  Home  Rule  and  the  Private  ^^^'^'^.Pf^eptwv    20  UCLA  L    Rm.   f'l    'l-i^/^,*^ 

sTinfii    197''    for    example    onlv    private   individuals    could    bring    actions    unner    ime 
YTT  of  the  civil  Rights  Act  of  i«R4.  if  the  suit  djd   not  Involve  a  pattern   or  pract  ce 

42  TT  S.C.  5  2000oe-!i   (1970). 
*  See  text  at  note  93  supra. 
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on  ludiau  reservations  may  not  be  offensive  on  other  grounds^ — either  because 
the  regulation  is  accomplished  by  local  as  opposed  to  statewide  legislation,  or 
because  PL-280  was  not  intended  to  confer  particular  kinds  of  regulatory 
power  (such  as  power  to  override  Indian  tax  exemptions  or  to  regulate  the 
use  of  trust  land).  But  these  are  separate  issues,  to  be  discussed  in  greater 
detail  below.  The  argument  for  denying  such  power  on  the  groimd  that  civil 
jurisdiction  under  PL-2S0  is  not  regulatory  in  nature,  while  supported  to  some 
extent  by  ambiguties  in  the  language  and  legislative  history  of  the  Act,  is 
weakened  by  substantial  difficulties  of  conceptualization  and  application. 
'£,  Does  State  PL-280  Jurisdiction  Extend  to  Local  Government? 

Another  focus  for  Indian  attacks  on  the  general  scope  of  state  PL-280  juris- 
diction has  been  the  language  in  section  four  extending  only  "those  civil  laws 
of  such  State  or  Territory  that  are  of  general  application  to  private  persons 
or  private  property""  to  the  reservation.  The  Indians'  argue  that  only  state 
statutes,  not  county  or  municipal  ordinances,  satisfy  the  requirement  of  "gen- 
eral applicability."'  The  basis  for  a  similar  argument  on  the  criminal  side^ 
is  the  language  in  section  two  that  state  criminal  laws  "shall  have  the  same 
force  and  effect  within  [the  reservation]  as  they  have  elsewhere  within  the 
State  ...."'  At  stake  in  these  controversies  is  whether  tribal  governments 
are  to  remain  viable,  and  whether  reservations  in  PL-280  states  are  to  be  any- 
thing more  than  tax-free  pieces  of  property,  totally  subject  to  regulation  by 
local  governmental  entities  as  well  as  the  state. 

The  defeat  of  the  Indians'  position  on  these  issues  in  several  California 
•decisions  since  vacated  by  the  Ninth  Circuit  on  jurisdictional  grounds*  is 
attributable  to  a  judicial  misunderstanding  of  the  underlying  thrust  of  PL-280. 
Starting  from  the  premise  that  PL^280  was  primarily  an  assimilationist 
measure,  these  courts  have  concluded  that  laws  of  "general  application"  include 
county  and  local  laws  passed  pursuant  to  general  state  home  rule  authorization 
or  more  specialized  delegations,  since  that  construction  effectuates  the  purpose 
of  wholly  integrating  the  Indians  into  the  dominant  society."  The  only  expla- 
nation they  venture  for  the  addition  by  Congress  of  the  words  "of  general 
application"  is  the  existence  of  a  legislative  intent  "to  assure  equal  treatment 
of  the  Indians  with  all  other  citizens  .  .  .  ."  ^  Presumably  the  statutory  lan- 
guage accomplishes  this  purpose  by  prohibiting  enforcement  of  state  laws 
applying  only  to  the  reservation.  Just  as  plausible,  however,  is  a  congressional 
intent  to  avoid  application  of  special  laws  which  the  state  enacted  for  par- 
ticular cities  or  counties  to  reservations.  Given  the  absence  of  any  strong 
t^xpression  of  intent  to  the  contrary,  and  in  view  of  the  devastating  impact  it 
would  have  on  tribal  institutions  to  deprive  them  of  as  much  power  as  the 
most  diminutive  of  municipalities,  an  interpretation  which  renders  reservations 
of  co-equal  status  with  counties  and  municipalities  may  be  preferable,  par- 
ticularly since  the  Indians,  who  do  not  own  their  lands  in  fee,  often  cannot 
incorporate  the  reservations  under  state  law  and  thereby  acquire  law-making 
powers.^ 

Assuming,  PL-280  was  first  and  foremost  a  law  and  order  measure  designed 
to  control  criminality  on  the  reservation  at  reduced  federal  expense,  and  that 
any  civil  functions  were  afterthoughts,  a  construction  that  recognizes  tribal 
autonomy  on  a  par  with  cities  or  counties  does  not  undermine  the  purpose  of 
the  Act.  Congress  may  have  taken  into  account  that  most  important  criminal 
laws  are  state-wide.  Alternatively,  the  design  of  PL-280  in  the  criminal  area 
and  a  larger  sphere  of  action  for  tribal  governments  can   be  reconciled   by 

=  28  U.S.C.  §  1360(a)    (1970). 

"Marlrigral  v.   County  of  Riversidp.  Civil  No.   70-1893-B.C.    (CD.   Cal.  Feb.   16    1971) 
vacated,    495    F.2d    1    (9th    Cir.    1974)     (failure    to    satisfy    amount    in    controversy    re- 
quirement). 

■^Rincon  Band  of  Mission  Indians  v.  County  of  San  Diearo,  324  F.  Sunn.  371  (SD 
Cal.   1971).  vacated,  495  F.2d  1    (9th  Cir.  1974)    (lack  of  a  case  or  controversy). 

«18  U.S.C.  §  1162(a)    (1970). 

"Refer  to  Note,  The  Extension  of  County  Jurisdiction  over  Indian  Reservations  in 
California:  Public  Law  280  and  the  Ninth  Circuit,  25  Hast.  L.J.  1451  (1974)  for  a 
discussion  of  the  decisions. 

lORincon  Band  of  Mission  Indians  v.  County  of  San  Diego,  324  F.  Supp.  371  (SD. 
Cal.   1971).  vacated,  495  F.2d  I    (9th  Cir.  1974)    (lack  of  a  case  or  controversy). 

^^Td.  at  375. 

12  Cal.  Gov't  Code  §  .34.301  (West  Snpp.  1974). 

This  interpretation  may  seem  more  acceptable  when  considered  in  relation  to  self- 
contained  reservations  such  as  the  Rincon  in  California  and  less  so  when  considered  In 
relation  to  reservations  closely  intejrrated  into  non-Indian  communities  such  as  the 
Aprua  Caliente  in  Palm  Springs.  However,  the  state  would  always  be  free  to  assume 
control  where  the  existence  of  multiple  rules  within  a  relatively  small  geographical 
area  becomes  dysfunctional,  as  in  the  case  of  coastal  zoning  in  California. 
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intei-pretiug  the  criminal  jurisdiction  conferred  by  PL-280  to  extend  to  local 
ordinances  while  interpreting  the  civil  provision  to  apply  only  to  state  laws. 
While  this  construction  creates  on  unfortunate  discrepancy  between  the  scope 
of  civil  and  criminal  jurisdiction  possessed  by  local  governments,  it  derives 
support  from  the  language  of  PL-280;  only  the  civil  section  contains  the  ref- 
erence to  state  laws  of  general  application." 

Thf^re  is,  moreover,  positive  indication  in  the  legislative  history  that  a  sig- 
nificant legislative  role  was  contemplated  for  tribal  governments.  Section  four 
directs  state  courts  to  apply  tribal  ordinances  or  customs  in  civil  suits^^when 
they  are  not  inconsistent  with  "any  applicable  civil  law  of  the  state,"  sug- 
gesting that  tribal  governments  were  not  necessarily  expected  to  dissolve  as 
independent  entities  once  PL-280  was  enacted  and  accepted  by  a  state.  Although 
tribal  rules  are  to  govern  only  when  they  are  consistent  with  "applicable" 
state  law,  the  requirement  that  laws  of  the  state  be  of  general  application 
before  they  are  deemed  "applicable"  would  reconcile  this  provision  with  a  role 
for  tribal  governments  equivalent  to  that  of  county  and  municipal  governments. 
No  tribal  ordinance  or  custom  would  be  considered  inconsistent  with  any 
county  or  municipal  ordinance;  therefore,  it  would  govern  in  state  judicial 
proceedings  against  reservation  Indians  absent  a  statute  to  the  contrary .'•" 

Unless  states  responded  by  assuming  many  of  the  powers  now  exercised  by 
local  entities— a  development  which  may  take  place  for  other  reasons  such  as 
environmentalists'  cries  for  more  comprehensive  land  use  planning — this  in- 
terpretation would  largely  alleviate  Indians'  complaints  about  the  way  PL-2S0 
interferes  with  economic  development  and  even  survival  on  the  reservation. 
Making  only  state-wide  laws  applicable  to  the  tribes  is  a  sensible  interpreta- 
tion of  PL-280  and  one  consistent  both  with  the  language  of  PLr-280  and 
current  trends  in  federal  Indian  policy. 
5.  Exceptions  to  PL-280:  How  Broad  Is  Their  Reach? 

During  the  hearings  on  PLr-280,  Congressperson  D'Ewart  of  Montana  asked 
Harry  A.  Sellery,  Jr.,  Chief  Counsel  for  the  B.I. A.,  whether  the  bill  protected 
Indian  treaty  rights  and  "the  tribal  estates."  '*  Counsel  reassured  him  by  quot- 
ing the  following  provision  attached  to  both  the  civil  and  criminal  sides  of 
PL-280 : 

"Nothing  in  this  section  shall  authorize  the  alienation,  encumbrance,  or  tax- 
ation of  any  real  or  personal  property,  including  water  rights,  belonging  to  any 
Indian  tribe,  band,  or  community  that  is  held  in  trust  by  the  United  States 
or  is  subject  to  restriction  against  alienation  imposed  by  the  United  States; 
or  shall  authorize  regulation  of  the  use  of  such  property  in  a  manner  incon- 
sistent with  any  Federal  treaty  agreement,  or  statute  or  with  any  regulation 
made  pursuant  thereto ;  or  shall  deprive  any  Indian  or  any  Indian  tribe,  band, 
or  community  of  any  right,  privilege,  or  immunity  afforded  under  Federal 
treaty,  agreement,  or  statute  with  respect  to  hunting,  trapping,  or  fishing  or 
the  control,  licensing,  or  regulation  thereof."  " 

Indians  have  read  this  .section  expansively.  The  statutory  exceptions  concern 
matters  of  utmost  importance  to  the  tribes — the  extent  to  which  they  can 
maintain  their  traditional  livelihoods  by  hunting  and  fishing,  as  well  as  the 
extent  to  which  they  can  acquire  new  livelihoods  by  regulating  and  taxing 
enterprises  on  the  reservation.  The  states,  on  the  other  hand,  have  fought  for 
a  narrow  construction.  Because  of  the  growth  of  metropolitan  areas  near  res- 
ervations and  tribal  industrial  and  residential  developments  which  have  brought 
increasing  numbers  of  non-Indians  onto  the  reservations,  the  states  have  bo- 
come  increasingly  disturbed  at  the  pressence  of  tribal  enclaves  within  the 
state  free  of  state  control,  potentially  prejudicing  neighboring  residents  by 
their  poor  land  use  planning,  weak  pollution  control,  or  lower  sales  taxes." 


1^  Compare  28  U.S.C.   §   1360(a)    (1970),  with  18  U.S.C.   §   1162(a)    (1970). 

"28U.S.C.  §  l.S60(c)    (1970).  ^       ,   „   , 

15  This  is  not  the  technique  Congress  chose  In  1950  when  It  extended  state  civil  law 
to  reservations  in  New  Yorlt  while  attempting  to  maintain  some  measure  of  tribal 
autonomy.  Congress  authorized  tribes  to  certify  tribal  laws  and  customs  they  wished 
preserved  to  the  Secretary  of  the  Interior ;  upon  such  certification,  those  rules  would 
govern  in  courts  of  the  state,  whether  or  not  they  were  consistent  with  state  law.  2;. 
r.S.C.  §§  232-33  (1970).  In  the  past,  state  courts  in  New  York  had  voluntarily  applied 
tribal  law  to  appropriate  cases.  ^  .^   ,  ,  -.^1.1 

The  distinct  requirement  of  consistency  between  governing  tribal  laws  and  state  law 
In  PLr-280.  however,  does  not  necessarily  negate  the  possibility  that  Congress  intemied 
tribes  in  PL-2S0  states  to  exercise  as  much  power  as  municipalities  or  counties.  PIj- 
280,  unlike  the  New  York  law,  contains  the  reference  to  "laws  of  general  application. 

^'Hearings  Transcript  I,  swpra  note  22.  at  20.  „_       _„    „  „  ^     .    ..../.f,/t.v 

17/d.  at  20-21,  quoting  from  28  U.S.C.  §  1360(b)  (1970);  18  U.S.C.  §  1162(b) 
1970. 

IS  1968  Hearings,  supra  note  54.  at  76-91. 
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a.  Hunting  and  Fishing  Rights.  The  PL-2S0  hunting  and  fishing  rights  ex- 
ception has  proven  less  controversial  than  the  land  use  and  taxation  excep- 
tion, perhaps  because  it  involves  preserving  old  ways  rather  than  competing 
with  the  states  for  control  of  new  developments.  The  most  troublesome  issue 
to  confront  the  courts  concerning  hunting  and  fishing  rights  has  been  how  to 
delineate  the  class  of  rights  protected  bj^  "treaty,  agreement,  or  statute." 
PL-2S0,  unlike  its  legislative  ancestors,^"  does  not  protect  hunting  and  fishing 
rights  grounded  in  "custom."  Essentially  the  problem  has  been  whether  certain 
traditionally  exercised  rights  can  be  conected  to  some  treaty,  statute,  or  agree- 
ment so  as  to  come  within  the  exception  of  PL-2S0.  In  general,  courts  have 
been  willing  to  stretch  the  language  of  PL-280  to  include  such  traditionally 
exercised  rights.^  This  expansive  reading  demonstrates  an  appropriate  concern 
with  balancing  the  assimilationist  goals  of  PL-280  with  Indians'  desires  to 
maintain  traditional  ways  of  life. 

b.  Regulation  of  Land  Use.  The  courts  have  not  generally  adopted  the  In- 
dians' interpretation  of  the  extent  to  which  PL-280  authorizes  states  to  regu- 
late the  use  of  reservation  land.  As  Indian  tribes  have  attempted  to  make  their 
land  more  profitable  by  engaging  in  enterprises  of  their  own  "^  or  by  leasing 
reservation  lands  to  others,"  the  impact  of  on-reservation  activities  has  been 
felt  increasingly  off  the  reservation.  Arizona,  for  example,  was  so  concerned 
about  the  off-reservation  effects  of  on-reservation  pollution  that  in  1967  it 
accepted  PL-280  jurisdiction,  but  only  with  respect  to  its  air  and  water  pollu- 
tion laws  and  without  repealing  its  disclaimer — an  acceptance  of  questionable 
validity  for  both  reasons."^  As  a  result,  the  courts  have  in  many  instances 
attempted  to  construe  PL-280's  exceptions  to  accommodate  the  states'  desires 
to  gain  control  over  reservation  activities  which  present  potential  health  and 
safey  hazards  off  the  reservation. 

These  court  decisions  resulted  from  litigation  over  the  meaning  of  the  lan- 
guage in  the  exception  of  PL-280  which  denies  states  the  power  to  alienate 
or  encumber  real  or  personal  property  held  in  trust  by  an  Indian  or  tribe,  and 
which  prohibits  state  regulation  of  that  property  "in  a  manner  inconsistent 
with  a  Federal  treaty,  agreement,  or  statute  or  with  any  regulation  made 
pursuant  thereto."  '■'*  Indians  in  PL-280  states  have  asserted  that  state  laws 
such  as  those  requiring  firebreaks,"^  prohibiting  operation  of  card  rooms,-'"  and 
those  regulating  garbage  disposal  sites  ^  are  rendered  inapplicable  to  reserva- 
tion Indians  under  this  language. 


19H.R.  3624,  82cl  Cong.,  1st  Sess.  (1052);  H.R.  32.35.  82cl  ConR.,  1st  Sess.  (1952). 
The  Supreme  Court  has  explicitly  declined  to  provide  a  definitive  interpretation  of  the 
relevant  language  of  the  Act.  Mattz  v.  Arnett,  412  U.S.  4S1,  485  (1973). 

'■^  See  Metlakatla  Indian  Community  v.  Egan,  369  U.S.  45  (1962)  (interpreting 
"statute''  to  include  regulations  made  pursuant  to  statute)  ;  Donahue  v.  Justice  Court, 
15  Cal.  App.  3d  557,  93  Cal.  Kptr.  310  (1st  Dist.  1971)  (holding  that  protected  rights 
include  the  right  to  license  non-Indians  to  fish  on  the  reservation)  ;  Elser  v.  Gill  Net 
Number  One,  246  Cal.  App.  2d  30,  54  Cal.  Rptr.  568  (1st  Dist.  1966)  (suggesting  that 
a  written  treaty  or  agreement  is  not  necessary  to  claim  a  PL— 280  exception).  See  also 
Quechan  Tribe  v.  Rowe,  350  F.  Supp.  106  (.S.D.  Cal.  1972)  (indicating  that  an  execu- 
tive order  creating  a  reservation  "for  Indian  purposes"  necessarily  creates  hunting  and 
fishing  rights  as  well). 

The  Wisconsin  Attorney  General  has  adopted  a  similar  broad  reading  of  the  excep- 
tion. See  56  Op.  Wis.  Att  y  Gen.  11  (1967)  ;  53  Op.  Wis.  Att'y  Gen.  222  (1964). 
The  California  Attorney  General,  however,  has  tended  to  interpret  the  exception  ver.v 
narrowly,  in  one  case  requiring  a  written  treaty  or  agreement  to  establish  such  rights 
(35  Op."  Cal.  Att'y  Gen.  249  (I960)),  and  In  another  refusing  to  recognize  that  fishing 
rights  were  created  bv  a  19(50  federal  statute  (18  U.S.C.  §  1165  (1970)).  (42  Op.  Cal. 
Att'y  Gen.  147  (1963)).  The  first  California  opinion  has  been  superseded  by  the  legis- 
lature which  enacted  a  law  that  preserves  on-reservation  hunting  and  fishing  rights 
as  thev  were  exercised  prior  to  passage  of  PL-280.  Cal.  Fish  &  Game  Code  §  12300 
(West  Supp.  1973). 

21  See.  €<7-,  Rincon  Band  of  Mission  Indians  v.  County  of  San  Diego,  324  F.  Supp. 
371  (S.D.  Cal.  1971)    (card  rooms). 

22  See,  e.g.,  Snohomish  County  v.  Seattle  Disposal  Co.,  70  Wash,  2d  668,  425  P.2d  22 
(1967),  cert,  denied,  389  U.S.  1016  (1967).  Such  leasing  has  been  encouraged  by  the 
enactment  of  federal  statutes  authorizing  longer-term  leases.  See,  e.g.,  25  U.S.C.  §  415 
(1970).  „„   ,„„ 

23  Ariz.  Rev.  Stat.  Ann.  §§  36-1801.  -1865  (Supp.  1973).  See  text  at  notes  99-106, 
149-81,  supra.  Similarly,  the  New  Mexico  Attorney  General  affirmed  that  the  state 
could  enforce  its  mininium  statewide  air  pollution  regulations  against  an  installation 
operated  by  non-Indians  on  reservation  lands.  He  reasoned  that  the  existence  of  an 
effect  outside  the  reservation  created  jurisdiction,  notwithstanding  the  state's  disclaimer 
and  its  failure  to  enact  legislation  and  amend  the  constitution  to  accept  PI.i-280.  1965 
N.M.  Att'y  Gen.  Rep.  44,  reaffirmed,  1970  N.M.  Att'y  Gex.  Rep.  8. 

2*18  U.S.C.  §  1162(b)  (1970);  28  U.S.C.  §  1360(b)  (1970)  (relevant  language  cited 
in  note  58  suprn).  „,   „,  ,     .„„„, 

=5  People  V.   Rhoades.   12  Cal.   App.    .3d   720.   90  Cal.   Rptr.   794    (3d  Dist.   197m. 
28  Rincon   Band   of  Mission   Indians  v.   County  of   San   Diego,   ,324   F.    Supp.    3a    (S.D. 

""Snohomish  Countv  v.  Seattle  Disposal  Co..  70  Wash.  2d  668,  425  P.2d  22  (1967). 
cert,  denied,  389  U.S.  1016  (1967). 
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The  Secretary  of  the  Interior  claims  PL-280  has  not  ousted  the  federal 
soverumeut  and  the  tribes  from  their  exclusive  authority  to  regulate  trust 
m-opertyr^  The  longstanding  federal  position  =^  is  that  reservation  lands  are 
exempt' from  state  and  local  zoning  ordinances  unless  and  until  Congress  de- 
cides otherwise.^"  On  the  strength  of  this  policy  the  Secretary  has  issued  regu- 
lations which  prohibit  the  states  from  enforcing  laws  which  limit,  zone,  regu- 
late or  control  the  use  of  real  or  personal  trust  property  leased  from  an  Indian 
tribe  '"■  The  Secretary's  position  may  be  supported  by  PL-280  itself.  It  may- 
be argued  that  a  state  regulation  is  an  impermissible  '-encumbrance  on  trust 
property,  or  that  it  is  a  regulation  of  trust  property  which  is  inconsistent  with 

^  sTnce  thl're  is  no  particular  federal  "treaty,  agreement,  or  statute"  announc- 
ing exclusive  federal  power  to  regulate  use  of  all  trust  property,  most  litiga- 
tion has  centered  on  the  encumbrance  concept.  The  first  case  to  consider 
whether  state  regulation  of  trust  land  constituted  an  encumbrance  within  the 
meaning  of  PL-280  Snohomish  County  v.  Seattle  Disposal  Co.'-— struck  down 
a  county  zoning  and  licensing  ordinance  relating  to  garbage  dispo.sal  as  applied 
to  a  non-Indian  lessee  of  trust  lands.  The  court  construed  the  word  encum- 
brance" to  include  anv  burden  on  the  laud  which  depreciates  its  value,  even 
though  it  does  not  conflict  with  conveyance  of  the  land  in  fee.  Subsequent 
courts ''  have  agreed  with  the  dissent,  however,  which  took  the  position  that 
Indian  immunities  should  not  be  available  to  non-Indian  lessees:  that  the 
prohibition  on  encumbrances  was  designed  to  protect  Indians  from  swindler.s 
or  from  their  own  follv,  and  hence  encompasses  only  burdens  on  the  land 
which  mav  impair  alienability  of  the  fee  (such  as  a  mortgage  or_  lien)  ;  and 
that  the  prohibition  was  not  intended  to  interfere  with  the  states  full  police 
power  to  prevent  activities  which  "directly  injure  or  endanger  the  surrounding 
area  and  its  inhabitants  or  the  state's  citizenry  at  large,  or  reasonably  appear 

^Courts  'which  have  followed  the  dissent's  narrower  definition  of  "encum- 
brance" have  viewed  PL-280  as  a  strongly  assimilationist  measure,  which 
results  in  near-total  extinction  of  tribal  sovereignty  and  identity.  The  alterna- 
tive view  of  PL-280  as  primarily  a  law  enforcement  measure  and  a  ineans 
of  servicing  Indian  communities  suggests  a  more  expansive  dehnition  of  en- 
cumbrance. However,  the  definition  of  encumbrance  could  be  expanded  to  in- 
clude every  potentially  profitable  activity  on  trust  property,  thereby  under- 
mining PL-2S0's  purpose  of  conferring  jurisdiction  on  the  states.  A  serious 
conceptual  difficulty  which  the  courts  have  encountered  with  respect  to  the 
Indians'  reiection  of  state  regulation  of  trust  property  i.s  the  possibility  that 
the  claimed  immunity  would  encompass  every  potentially  profitable  activity 
on  the  property,  largely  undermining  the  purpose  of  PL-280  to  confer  luns- 
diction  on  the  states.  Thus,  while  courts  might  consider  striking  a  residential 
zoning  ordinance  as  constituting  an  encumbrance,  even  though  it  placed  no  re- 

=8  Unpublished  Opinion  of  Solicitor  of  the  Department  of  the  Interior  M-367.  Feb.  7. 
'^^^^The  Effect  of  County  Zoning  Ordinances  on  Land  Aouired  by  the  U.S.  in  Trust  for 
'"^^^'l!l|^'Sis"bee?'conflier'd'Vn   the  content   of  established   federal   statutes,   re^ula- 

SecTe?Ly   of   the   InteHor   can    p^  rules    and    regulations   permitting    state    health 

and  siffetv  laws  to  he  enforced  on  reservations.  The  Secretary,  however,  has  considered 
thil  section  to  be  insufficiently  explicit  to  authorize  him  to  permit  the  application  of 
state  lirLd  water  pSlution  control  laws  on  Indian  reservations  "if  their  enforce- 
ment dire^t^v  or  indirectlT  would  impact  or  involve  the  regulation  of  trust  property  in 
fnv  signi^cant  way.-TpuW  Opinion  of  Solicitor  of  Department  of  Interior  M-367. 

^""^25  C%  §  14  (1974).  The  validity  of  the  regulation  Is  hlfWy  questionable  how- 
ever since  there  is  no  statute  expressly  authorizing  It.  In  Organized  Village  of  Kakev^ 
Egan,  °69  U  I  60  (1962),  the  Supreme  Court  held  that_  such  regulations  must  derive 
from  snecific  authorizing  statute.  It  can  be  said  that  2;j  US.C.  §  ^..1  *  1^'"' •  tV^  *,'/;" 
enable!  the  Secretary  to  applv  state  quarantine  and  sanitation  measures  to  Indian 
reservations,  oX  authorizes  such  regulations  If  all, zoning  laws  are  ,^«°strued  as  sani- 
tation measures.  The  law  establishing  the  Secretary's  general  power  to  regu  ate  Indian 
nff-,?r"  25  use  52  (1970)  Is  not  sufficiently  specific  to  provide  the  requisite  authorl- 
zat  on.'  A  Unfted  Itat^'  District  Court  1°  New  Mexico  in  fact,  declared  the  reRuhition 
unconstitutional    for   lack    of   congressional    authorization,    ^orvell    v.    Sangre    de    L-risto 

^"^70°wfsh  VeeS   fo^'Fi'A^alli),  cert,  denied.  3S9  U.S.   1016    (1967). 

^AguIcallfnteBknd   of  Mission   Ind^  Tribal   CouncU   v.   City    of   Palm    Springs 

oi- ^^  Q.irTn  49  rr  n  Cal  197'')  •  Rlncon  Band  of  Mission  Indians  v.  County  of  S.an 
Diegrs^'^F    Supp  ^^71    (S.D    Cai:  1971?;  People  v.  Khoades,   12  Cal.   App.   3d  720.  90 

''"^Sn^ohoml^^CoS-v.'^elttle  Disposal  Co..  70  Wash.  2d  668.  677.  425  P.2d  22.  29 
(1967)    (Hale,  J.,  dissenting). 
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strictions  on  alienability  of  the  fee,  they  might  feel  profoundly  uncomfortable 
categorizing  as  an  encumbrance  a  state  criminal  law  punishing  property  own- 
ers who  permitted  prostitution  on  their  premises.  It  is  difficult  to  construct 
a  deiinition  of  "encumbrance,"  however,  which  includes  the  zoning  ordinance 
but  not  the  anti-prostitution  law  as  well. 

The  Interior  Department's  efforts  to  provide  a  refined  definition  of  the  scope 
of  immunity  from  state  laws  relating  to  trust  property  are  unfortunately 
vague  and  open-ended,  focusing  on  whether  state  laws  affect  the  "use  or  enjoy- 
ment [of  such  property]  in  any  substantial  way"  or  whether  their  enforcement 
would  directly  or  indirectly  impact  that  property  "in  any  significant  way."  '-^ 
This  definition  seems  to  preclude  California  from  applying  a  law  such  as  the 
one  penalizing  "[e]very  person  who  keeps  any  disorderly  house,  or  any  house 
for  the  purpose  of  assignation  or  prostitution  .  .  .  ."  ^°  It  is  questionable 
whether  the  Secretary  would  approve  this  result.  Also  such  a  broad  definition 
of  "encumbrance"  would  render  redundant  the  language  in  PL-280  which  pro- 
hibits state  "regulation"  of  trust  property  which  is  inconsistent  with  any 
federal  "treaty,  agreement,  or  statute." 

One  could  attempt  to  refine  the  Interior  Department's  definition  further  by 
distinguishing  between  laws  regulating  what  may  be  done  with  the  land  itself, 
and  laws  regarding  or  designed  to  regulate  what  may  be  done  inside  struc- 
tures on  the  land.  Alternatively,  one  could  attempt  to  balance  the  Indians'  in- 
terests in  free  use  of  their  lauds  against  the  states'  interests  in  exercising 
police  power,  giving  greater  weight  to  state  laws  protecting  vital  interests  of 
citizens  living  off  the  reservations.  Thus  a  state  law  protecting  against  brush 
fires"  might  be  enforceable  on  the  reservation  while  a  state  building  code^ 
would  not  be  unless  the  dwellings  were  advertised  for  sale  to  non-Indians.  It  is 
impossible  to  know  whether  Congress  intended  such  complex  analyses  of  the 
statutory  language.  However,  either  analysis  (or  a  combination  of  the  two) 
may  provide  a  satisfactory  resolution  of  the  tension  between  state  jurisdiction 
and  tribal  sovereignty  with  respect  to  land  use  under  PL-2S0. 

Further  justification  for  the  Indians'  and  Secretary's  position  can  be  found 
by  an  expansive  reading  of  federal  statutes  and  treaties  to  determine  whether 
state  regulation  is  contrary  to  any  federal  "treaty,  agreement,  or  statute."  The 
legislative  history  indicates  that  during  hearings  on  the  1952  predecessor  bill 
to  PL-280.  the  Interior  Department  proposed  amendments  which  would  have 
prohibited  the  states  from  adjudicating  or  regulating  the  use  of  trust  lands.^* 
The  absence  of  a  similar  prohibition  in  PL-280  and  the  presence  of  a  require- 
ment that  federal  and  state  rules  confiict  suggest  that  Congress  believed  its 
trust  obligations  could  be  fulfilled  by  retaining  federal  statutory  control  over 
reservation  land,  and  allowing  state  law  to  prevail  only  in  the  absence  of  con- 
gressional enactments.  It  is  also  possible,  however,  that  Congress  believed  that 
most  existing  federal  treaties  and  statutes  already  implicitly  recognized  exclu- 
sive federal  power  to  regulate  trust  lands.  If  this  is  true  then  a  court  need 
only  determine  that  the  circumstances  surrounding  the  creation  of  a  particular 
reservation  by  treaty  or  statute  indicate  that  it  was  understood  that  one  eon- 
sequence  of  the  reservation's  creation  was  immunity  of  reservation  land  from 
state  regulation.*"  All  state  land  use  regulations  would  then  be  inapplicable  to 
that  particular  reservation  as  inconsistent  with  federal  law. 

Using  either  a  broad  reading  of  the  encumbrance  concept  or  the  notion  of 
implied  federal  immunity  from  state  land  use  regulation,  many  of  the  Indians' 
complaint  about  state  interference  with  tribal  control  over  reservation  develop- 
ment can  be  obviated.*^ 


'^  Unpublished  Opinion  of  Solicitor  of  the  Department  of  the  Interior  M-367,  Feb.  7, 
1969. 

3»Cal.  Penal  Code  §  316  (West  1970). 

37  People  V.  Rhoades,  12  Cal.  App.  3d  720,  90  Cal.  Rptr.  794  (3d  Dlst.  1970).  The 
case  involved  the  application  of  Cal.  Pub.  Res.  Code  §  4291  (West  1972),  requiring 
flre-breaks  around  buildings  on  or  near  forest-covered  lands,  held  applicable  to  Indians 
on  trust  land. 

™Ricei  V.  County  of  Riverside,  Civil  No.  71-1134-E.C.  (CD.  Cal.,  Sept.  9,  1971) 
(county  building  code  held  applicable  to  Indian-built  home  on  reservation)    (vacated). 

3*  19o2  Hearings,  supra  note  29,  at  29. 

*o  Such  an  individualized  approach  to  iurisdictlonal  disputes  concerning  Indians  ■was 
approved  in  McClanahan  v.  State  Tax  Comm'n.  411  U.S.  164.  172  (1973).  Compare  the 
approach  towards  hunting  and  fishins;  rights.  See  note  20  supra. 

«i  An  interesting  question,  assuming  PL-280  outlaws  some  state  regulation  of  trust 
propertv,  is  whether  it  supersedes  the  state  authority  granted  in  section  231.  If  sec- 
tion 231  is  Interpreted  to  extend  to  enforcement  of  sanitation  regulations  affecting 
trust  property,  Indians  In  PIi-2S0  states  may  enjoy  greater  protection  for  their  trust 
lands  than  Indians  In  non-PL-280  states. 
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c.  Taxing  Poiccr.  Since  federal  funds  have  not  been  made  available  to  states 
assuming  the  burdens  of  PL-280  jurisdiction,  the  extent  of  state  taxing  power 
under  the  Act  has  become  a  source  of  continuing  controversy  in  the  courts. 
As  Indians  began  to  share  in  the  advantages  of  state  citizenship,  including 
tlie  right  to  vote  in  state  elections,*^'  sit  on  state  court  juries,*^  and  receive 
state  welfare  benefits,**  and  as  more  and  more  state  citizens  have  undertalcen 
economic  ventures  on  land  leased  from  the  Indians,  state  interest  in  taxing 
Indian  and  non-Indian  activities  on  the  reservations  has  grown.  At  the  same 
time  the  Indians  have  become  increasingly  concerned  about  the  scope  of  that 
power  because  their  economic  development  programs  would  naturally  benefit 
from  exemption  from  state  taxes,  and  because  exemption  of  non-Indian  lessees 
from  state  taxes  would  enable  the  tribes  to  derive  tax  income  from  the  grow- 
ing number  of  lessee  industrial,  commercial,  and  residential  projects  on  the 
reservation.*'^ 

Long  before  the  enactment  of  PL-280,  Indian  trust  property  and  profit- 
making  activities  by  Indians  were  generally  protected  from  state  taxation.*" 
Underlying  these  immunities  was  the  federal  goal  of  preserving  and  maximiz- 
ing the  value  of  the  Indians'  land  base  until  such  time  as  the  United  States 
determined  that  its  trust  responsibilities  were  fulfilled.  The  courts,  even  prior 
to  PL-280,  were  reluctant  to  extend  these  protections  to  non-Indian  lessees  of 
reservation  land." 

The  impact  of  PL-280  on  these  immunities  is  not  clear.  The  exception  clause 
does  prohibit  states  from  taxing  "any  real  or  personal  property,  including 
water  rights  belonging  to  any  Indian  or  any  Indian  tribe,  band,  or  community 
that  is  held  in  trust  or  is  subject  to  a  restriction  against  alienation  imposed 
by  the  United  States  .  .  .  ."  It  is  unclear,  however,  whether  the  exemption 
applies  narrowly  to  state  property  taxes  levied  directly  on  trust  property,  or 
extends  to  state  possessory  interest  taxes  on  non-Indian  lessees,  or  to  taxation 
of  any  profit-making  activity  on  reservation  land.  Even  assuming  the  narrow 
definition  prevails,  it  is  unclear  whether  all  other  kinds  of  taxes  are  author- 
ized by  implication  despite  conflict  with  longstanding  policy  favoring  Indian 
tax  immunities. 

The  Supreme  Court  was  presented  with  these  questions  during  the  1972 
Term  in  Tonasket  v.  Washington.*^  a  suit  brought  by  an  Indian  to  enjoin  the 
State  of  Washington  from  collecting  a  tax  on  cigarettes  sold  in  his  store  on 
the  Colville  Reservation.  Tonasket  claimed  that  even  if  his  reservation  was 
subject  to  PL-280  jurisdiction,  the  state  could  not  lawfully  impose  the  tax  on 
his  business  because  it  would  interfere  with  his  tribe's  sovereignty,  and  be- 
cause Congress  did  not  make  manifest  in  PL-280  any  intention  to  override  tra- 
ditional Indian  tax  immunities.  Perhaps  perceiving  the  difiiculty  of  this  issue, 
the  Supreme  Court  of  Washington  for  further  consideration  ki  light  of  another 
opinion  issued  by  the  United  States  Supreme  Court  casting  doubt  on  whether 
states  like  Washington  had  PL-280  jurisdiction  over  the  Colville  Reservation 
in  the  first  place.*' 


*^This  right  has  been  recognized  since  the  passage  of  PL-280  b.y  states  which  have 
not  accepted  its  jurisdiction.  Harrison  v.  Laveen,  67  Ariz.  337,  196  P. 2d  456  (1948)  ; 
Montoya  v.  Bolack,  70  N.M.  196,  372  P.2d  387  (1962).  Contra,  Allen  v.  Merrell,  6  Utah 
2d  32,  305  P.2d  490  (1956),  cert,  granted,  352  U.S.  889  (1956).  vacated  as  moot.  353 
U.S.  932  (1957).  The  Utah  decision  rested  on  the  states  lack  of  jurisdiction  over  reser- 
vations. 

«  1959  Op.  Ariz.  Att't  Gen.  223. 

"Acosta  V.  County  of  San  Diego.  126  Cal.  App.  2d  455.  272  P.2d  92  (4th  Dlst.  1954)  ; 
County  of  Beltrami  v.  County  of  Hennepin,  264  Minn.  406,  119  N.W.2d  25  (1963). 
With  respect  to  non-PL-280  states,  refer  to  [1960-1962]  Utah  Att't  Gen.  Biennial 
Rep.  210. 

*^  The  Navajo  Generating  Station  and  Mojave  Power  Plants  on  the  Xavajo  Reserva- 
tion are  examples  of  recent  industrial  projects.  The  residential  development  of  the 
Tesuque  Pueblo  in  New  Mexico  is  an  example  of  use  of  long-term  leases  for  construc- 
tion of  non-Indian  communities  on  the  reservation.  See  Comment,  The  Pre-Emption 
Doctrine  and  Colonins  de  Satita  Fe,  13  Nat.  Res.  J.  535  (1973). 

^Thp  General  Allotment  Act  of  1877.  25  F.S.C.  §  331  (1970).  protected  Indian 
trust  property  from  state  taxation.  See  United  States  v.  Rickert.  188  U.S.  435  (1903). 
Profit-making  activities  by  Indians  on  trust  property  were  exempt  from  state  taxation 
either  on  grounds  of  interference  with  Indian  sovereignty,  by  extension  from  the  trust 
property  immunities,  or  on  some  federal  instrumentality  theory.  See  Comment,  Indian 
Taxation:  Underlying  Policies  and  Present  Proilems,  59  Calif.  L.  Rev.  1261.  1263-66 
(1971). 

*■>  See.  e.g.,  Tax  Comm'n  v.  Texas  Co.,  336  U.S.  342  (1949)  ;  Thomas  v.  Gay,  169  U.S. 
264   (1898). 

*s  79  Wash.  2d  607,  488  P.2d  281  (1971).  vacated  and  remanded  per  curiam.  411 
U.S.  451  (1973).  On  remand,  the  Supreme  Court  of  Washington  reiterated  Its  previous 
holding  on  the  merits.  Tonasket  v.  State,  525  P.2d  744  (Wash.  1974). 

<»411  U.S.  451  (1973).  The  case  referred  to  is  McClanahan  v.  Arizona  State  Tax 
Comm'n.  411  U.S.  164  (1973).  See  discusions  in  text  accompanying  notes  50-82  supra, 
supra. 
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The  questions  raised  by  To7iaskct  are  crucial  and  unavoidable.  Yet  the  legis- 
lative history  only  partially  answers  them.  There  is  only  one  reference  to  the 
scope  of  the  taxing  power  in  the  debates  over  federal  funding  of  state  PL-2S0 
jurisdiction.  In  an  exchange  between  Congressperson  Young  and  Chief  Counsel 
Sellery  for  the  B.I. A.,  during  House  hearings  on  PL-280,  Young  questioned 
the  logic  of  the  B.I.A.'s  position  that  federal  funding  to  PL-2S0  states  was 
iinadvisable  because  it  would  set  the  Indian  apart  from  other  state  citizens. 
Young  felt  that  the  Indian  already  was  set  apart  "[bjecause  for  the  most  part 
he  does  not  pay  any  taxes."  When  Counsel  acknowledged  that  the  difference 
existed,  Young  indicated  his  belief  that  this  difference  would  persist  under 
PL-2S0.^''  In  the  course  of  an  extended  dialogue  on  the  existing  tax  immunity 
of  Indians  ^'  neither  Congressperson  Young  nor  the  B.I.A.  Counsel  mentioned 
the  possibility  that  PL-280  would  in  any  way  alter  the  pre-existing  tax  bur- 
den on  Indians.  Here  was  a  perfect  opportunity  to  do  so ;  for  if  the  exemption 
for  trust  property  was  only  an  exemption  from  direct  real  and  personal  prop- 
erty taxes,  numerous  new  taxing  possibilities  would  be  made  available  to  the 
states  under  PL-280  to  ease  their  financial  burden. 

It  may  be  argued  that  the  language  of  PL-280  itself  suggests  the  extent  of 
Indian  tax  immunity  under  the  Act,  particularly  when  the  portion  making 
state  civil  laws  "of  general  application  of  private  persons  or  property"  en- 
forceable against  reservation  Indians  is  read  together  with  the  language 
exempting  Indian  trust  property  from  state  taxation,  encumbrances,  and  regu- 
lation inconsistent  with  federal  laws.  The  former  provision  may  be  interpreted 
to  encompass  state  tax  laws  other  than  those  imposing  direct  properly  taxes, 
(m  the  theory  that  an  explicit  exception  for  direct  property  taxes  implies  no 
exemption  from  other  kinds  of  taxes."^  Yet  it  may  be  possible  to  rely  upon  this 
same  language  to  reach  the  opposite  conclusion,  that  is,  that  there  was  no  in- 
tention to  repeal  existing  tax  immunities  designed  to  further  precisely  that 
goal  of  preserving  the  value  of  Indian  property. 

One  decision  by  the  Ninth  Circuit,  invalidating  California's  attempt  to  impose 
its  inheritance  tax  on  the  succession  to  Indian  trust  property  subsequent  to 
PL-280,  indicated  a  preference  for  the  second  alternative  when  it  announced 
that  PL-2S0  was  designed  to  perpetuate  existing  Indian  immunities  from  state 
law,  not  to  create  new  ones  or  to  destroy  old  ones.^^  A  ease  which  is  more 
illuminating,  although  less  directly  on  point,  is  Squire  v.  Capoenian,^*  in  which 
the  United  States  Supreme  Court  interpreted  the  Internal  Revenue  Code  as 
not  directing  the  taxation  of  proceeds  from  a  sale  of  standing  timber  growing 
on  trust  land.  The  proceeds  fell  within  the  general  definition  of  "income,"  and 
it  was  clear  that  Congress  could  tax  the  proceeds  if  it  wanted  to.  Neverthe- 
less, the  Supreme  Court  implied  an  exemption,  so  that  trust  land  could  "serve 
the  purpose  of  bringing  [the  Indian]  finally  to  a  state  of  competency  and  in- 
dependence.^ The  Court  agreed  with  the  court  below  that  "[t]o  tax  respondent 
under  these  circumstances  would  ...  be  'at  least,  a  sorry  breach  of  faith  with 
these  Indians.'  "  ^  While  the  significance  of  Squire  might  conceivably  be  limited 
to  taxes  which  are  equivalent  to  taxes  on  trust  property,  the  case  also  supports 
the  broader  proposition  that  federal  tax  laws  which  may  tend  to  undermine  the 
statutory  and  treaty-based  federal  policy  of  preserving  the  value  of  trust  land 
will  not  be  interpreted  to  do  so  unless  that  is  the  clear  intention  of  the  law.®^ 
Given  that  Indian  tax  immunities  have  in  many  instances  been  implied  from 
the  federal  trust  undertaking,  these  immiuiities  should  not  be  abrogated  except 
by  express  federal  legislation.^^ 

In  the  past  Congress  has  been  sufficiently  explicit  in  eliminating  Indian  tax 
immimities.  Statutes  terminating  the  reservations  of  the  Klamath,  Ute,  West- 


""  Hparings  Transcript  I,  supra  note  22,  at  9-12. 

s2Note,   State  Taxation  on   Indian  Reservations.   1066  Utah   L.   Rev.    132.   146. 

"SKirkwood  v.  Arenas,  243  F.2d  S63  (9th  Cir.  1957). 

^-^.S.jI  U.S.  1   (1956). 

3=/d.  at  10. 

^^  Ifl.,  (jvotinfj  in  part  the  lower  court's  opinion.  220  F.2rl  .349.  350    (9th  Cir.   1955). 

"'^  The  Snnreine  Tonrt  has  said  that  Indian  tax  exemptions  will  not  be  established 
by  implication  if  thev  relate  to  off-reservation  activities.  Mescalero  Apache  Tribes  v. 
.Tones,  411  U.S.  145  '(1973).  But  states  have  jurisdiction  over  Indians'  off -reservation 
activities  absent  conijression.al  legislation  to  the  contrary.  The  opposite  presumption 
apnlies  to  on-reservation  activities. 

°8  This  Article  does  not  attempt  to  define  the  scope  of  these  implied  immunities.  See 
Israel  &  Smithson,  Indian  Taxation,  Tribal  Sovereignty,  and  Economic  nevelopment,  49 
NDL  Rev.  267  (1973);  Comment.  Indian  Taxation:  Underlying  Policies  and  Present 
Problems,  59  Calif.  L.  Rev.  1261  (1971). 
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eru  Oregon,  Paiute,  Wyandotte,  Menominee,  and  Ponca  Tribes,  provide  that 
after  termination  of  the  reservation  and  distribution  of  property,  "such  prop- 
erty and  any  income  derived  therefrom  by  the  individual  .  .  .  shall  be  subject 
to  the  same  taxes.  State  and  Federal,  as  in  the  case  of  non-Indians  .  .  .  ."  ^* 
Similar  explicitness  does  not  characterize  PL-280.  There  is  only  a  general 
statement  aplying  state  laws  to  the  reservation,  just  as  there  was  only  a  gen- 
eral definition  of  taxable  income  in  Squire.  Furthermore,  the  prohibition  of 
state  encumbi-ances  in  PL-280  suggests  a  congressional  intent  not  to  impose 
state  tax  laws  which  are  generally  enforced  by  liens  against  the  taxpayer's 
property.*"*  In  the  absence  of  a  strong  expression  of  congressional  intent  to 
increase  state  taxing  power,  the  Indians'  claims  of  entitlement  to  their  pre- 
exihting  tax  immunities  under  PL-280  should  prevail. 

CONCLUSION 

Judicial  doctrines  allocating  jurisdiction  over  reservation  Indians  have  long 
suffered  from  complexity,  contradiction,  and  ambiguity.  In  recent  years,  the 
Supreme  Court  has  been  inclined  to  disregard  these  doctrines  in  favor  of  a 
preemption  analysis  looking  to  federal  statutes  such  as  PL-280."^  Not  only  does 
this  trend  reflect  dissatisfaction  with  the  complexity  of  the  doctrines,  it  also 
reflects  changes  in  federal  Indian  pilicy  in  the  direction  of  increased  respect 
for  tirbal  sovereignty.  It  is  significant  that  the  trend  followed  the  1968  Act's 
amendments  requiring  tribal  consent  and  authorizing  partial  jurisdiction  as 
well  as  limited  retrocession.  Once  Congress  established  safeguards  for  Indian 
tribes  over  which  states  seek  control,  judicially-.sanctioned  state  jurisdiction 
without  such  safeguards  was  diflScult  to  justify.  This  preemption  analysis 
should  be  utilized  whenever  reasonably  applicable."- 

Since  recent  United  States  Supreme  Cocrt  decisions  have  established  that 
PL-280  is  the  funnel  through  which  all  state  jurisdiction  over  reservation 
Indians  must  flow,  controversies  over  its  procedures  and  scope  have  taken 
on  added  significance.  Social  and  economic  development  which  have  multiplied 
the  activities  on  reservations  subject  to  regulation  by  tribes  or  states  have 
further  enhanced  the  importance  of  PL-280.  Thorough  evaluation  of  the  role 
tribal  governments  can  and  should  play  in  relation  to  the  federal  government 
and  states  is  needed,  although  beyond  the  scope  of  this  Article.  Nevertheless, 
it  is  fair  to  say  that  given  current  federal  policy  encouraging  stronger  tribal 
governments  and  increased  federal  efforts  to  mitigate  the  most  offensive  aspects 
of  tribal  autonomy  within  state  boundaries.™  PL-280  should  be  interpreted  to 
limit  state  jurisdiction  where  that  is  consistent  with  the  often  ambiguous  lan- 
guage and  legislative  history. 

Furthermore.  Congress  should  provide  for  retrocession  of  PL-280  jurisdiction 
at  the  Inilians'  instance.  These  two  measures  should  ease  much  of  the  long- 
standing tension  over  l'L-2SO.  particularly  if  the  federal  govei'nment  continues 
to  assist  tribes  in  fulfilling  their  jurisdictional  responsibilities. 


=»2.->  U.S.C.  §§  077p,  699,  749,  798,  898,  978  (1970)  ;  cf.  id.  §  564. 

'»£..<;.,  Wash.  Rev.  Code  tit.  ii2  %i  19.91.120.  S2.32.0a0.  82.24.0.^.0  (Supp.  1951).  the 
Washington  cigarette  tax  provisions  challenged  in  Tonasket  v.  Washington,  525  r.2d 
744  (Wash.  Sup.  Ct.  1974). 

81  .SVe  text  afcompanyiug  notes  79-84  supra. 

'^-  When  the  Supreme  Court  of  New  Mexico  recently  asserted  jurisdiction  over  reserva- 
tion Indians  served  with  process  for  causes  of  action  arising  off  the  reservation  (State 
Sec,  Inc.  V.  Anderson,  84  N.M.  629,  506  P.2d  786  (197.3)),  the  dissenting  judges  argued 
that  New  Mexico's  failure  to  assume  jurisdiction  under  PL-280  precluded  judicial 
power  under  the  circumstances.  Id.  at  631.  506  P. 2d  at  789  (Montoya  &  Martinez.  JJ., 
dissenting).  Since  PL-280  only  grants  state  jurisdiction  over  civil  actions  arising  on 
Indian  reservations,  it  could  be  argued  that  the  preemptive  effects  of  PL— 280  are  irrele- 
vant. Nevertheless,  PL-280  also  provides  that  state  laws  shall  apply  to  Indian  reserva- 
tions as  they  apply  elsewhere  within  the  state.  If  state  service  of  process  laws  are  in- 
cluded within  the  meaning  of  this  clause,  then  PL— 280  may  preempt  the  operation  of 
those  laws  even  where  the  underlying  cause  of  action  arose  oflf  the  reservation.  But  see 
Fournier  v.  Roed,  11  N.W.2d  458  (1968).  which  approved  service  of  state  warrants  on 
reservation  Indians  for  crimes  committed  oflf  the  reservation  despite  failure  to  accept 
jurisdiction  under  PL— 280. 

On  tlie  otlier  hand,  the  Supreme  Court's  new  preemption  approach  does  not  require 
disavowal  of  the  rules  concerning  civil  and  criminal  jurisdiction  of  states  over  non- 
Indians  on  the  reservation,  since  PL— 280  does  not  purport  to  regulate  assertion  of 
jurisdiction  over  non-Iudians.  Taxation  and  regulation  of  non-Indian  leasehold  interests 
in  trust  land  may  be  some  of  the  few  exceptions  to  this  rule,  given  that  Indian  interests 
are  so  df  enly  affected  by  this  jurisdiction. 

*■"  See  note  85  &  accompanying  text  sKitra. 
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COHN  &  Maeks, 
Washitigton,  D.C.,  May  9,  1975. 
Hon.  John  L.  McClellan, 

Vhuirman,  Subcommittee  on  Criminal  Laiv  and  Procedures,  Committee  on  the 
Judiciary,  Dirksen  Senate  Office  Bldg.,  Washinnton,  D.C. 
Dear  Senator  McClellan  :  The  American  Society  of  Newspaper  Editors  aud 
the  American  Newspaper  Publishers  Association  wish  to  supplement  their  pre- 
vious comments  filed  with  your  Committee  relative  to  S.  1,  codifying  and  I'evis- 
ing  the  United  States  Criminal  Code.  The  undersigned  is  counsel  for  ASNE, 
which  is  a  nationwide  professional  organization  of  more  than  SOO  persons  hold- 
ing positions  as  directing  editors  of  daily  newspapers  throughout  the  United 
States.  The  purposes  of  the  Society,  which  was  founded  more  than  50  years  ago. 
includes  the  maintenance  of  ''the  dignity  and  rights  of  the  profession,"  and 
the  on-going  responsibility  to  improve  the  manner  is  which  the  journalism  pro- 
fession carries  out  its  responsibility  in  providing  an  unfettered  and  effective  press 
in  the  service  of  the  American  people. 

The  American  Newspaper  Publishers  Association,  through  its  General  Coun- 
sel, Arthur  B.  Hanson,  concurs  in  these  comments.  ANPA  is  a  non-profit  corpo- 
ration whose  membership  consists  of  more  than  1,000  daily  newspapers,  repre- 
senting over  90%  of  the  total  daily  and  Sunday  newspaper  circulation  in  the 
United  States. 

We  oppose  the  adoption  of  Sections  1121-1125  of  S.  1,  which  constitute  in 
effect  an  "Official  States  Secrets  Act."  The  inhibiting  effect  that  these  provisions 
would  have  on  the  activities  of  the  press  to  report  on  National  Defense  activ- 
ities causes  us  great  concern. 

For  example,  the  broad  language  in  Section  1121,  which  eliminates  a  specific 
intent  as  an  element  of  the  crime  of  espionage  utilizes  the  language  "to  the 
prejudice  of  the  safety  or  interest  of  the  United  States,"  makes  us  ask  if  it 
would  be  a  violation  of  the  law  for  a  newspaper  to  report  the  story  of  the  failure 
of  a  weapons  system  developed  by  the  Pentagon?  Would  this  be  a  use  adverse  to 
the  interest  of  the  United  States? 

Sections  1122,  1123,  1124  and  1125  are  so  broad  and  vague  in  description  and 
definition  as  to  raise  a  serious  question  of  constitutionality  for  the  violence 
that  they  do  to  due  process  of  law  and  free  speech  and  press. 

For  example.  Section  1122  does  not  even  require  that  there  be  a  showing 
that  the  information  was  communicated  to  a  foreign  power  so  that  both  under 
Sections  1121  and  1122,  if  a  newspaper  printed  a  story  which  could  easily  be 
read  by  a  foreign  povv^er  and,  under  the  wildest  stretch  of  the  imagination,  a 
prosecutor  deems  such  material  to  be  prejudicial  to  the  safet.v  or  interest  of 
the  United  States,  or  to  the  advantage  of  a  foreign  power,  the  newspaper  would 
stand  guilty  of  a  felony.  These  provisions  must  be  read  in  light  of  the  broad 
definition  of  "National  Defense  Information"  that  appears  in  Section  1128(f). 

We  submit  that  under  the  language  of  this  Act,  prosecutions  could  be  insti- 
tuted at  will  against  the  press  in  this  country  and  the  preservation  of  the 
First  Amendment  requires  the  deletion  of  or  substantive  amendment  of  Sec- 
tions 1121  through  1125  and  the  definitions  contained  in  Section  1128. 

Section  1301  opens  the  door  for  possible  press  harassment  by  creating  an 
offense  by  one  "intentionally  obstructs,  embarrasses  or  perverts  a  government 
function  by  defrauding  the  government  in  any  manner."  Neither  "government 
function"  nor  "defrauding"  are  defined. 

Sections  1331,  1332  and  1333  raise  a  very  serious  question  as  to  the  right  of 
a  reporter  to  refuse  to  testify  as  to  information  given  to  him  in  confidence  or 
as  to  the  source  of  his  information  even  where  he  is  protected  by  a  state  shield 
statute. 

Sections  1344,  1523,  1524,  1731  and  1733  would  operate  to  impose  government 
secrecy  with  the  prospect  of  criminal  prosecution  that  could  work  to  destroy 
investigative  reporting. 

Section  1523,  for  example,  makes  it  a  felony  for  a  person  to  read  private 
correspondence  "without  the  prior  consent  of  the  sender  or  the  intended  recip- 
ient." A  reporter  who  is  shown  a  letter  by  a  party  who  is  neither  the  sender 
nor  the  intended  recipient  is  guilty  of  a  felony. 

We  would  join  with  those  who  have  requested  that  Section  1744  be  narrowed 
in  its  language  so  as  to  reach  commercial  offenses  only. 

Section  1358  provides  that  a  person  is  guilty  of  an  offense  if  he  "improperly 
subjects  another  person  to  economic  loss  or  injury  to  his  business  or  profes- 
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sion;  because  of  official  action  taken  or  a  legal  duty  performed  by  a  public 
servant  or  because  of  the  status  of  a  person  as  a  public  servant."  We  do  not 
find  a  definition  of  the  term  "improperly,"  but  it  does  raise  the  question  as  to 
whether  or  not  the  press  could  be  prosecuted  for  writing  a  story  or  editorial 
criticizing  a  present  or  former  public  official  who  contends  that  it  caused  him 
economic  loss  or  injury  to  his  business  or  profession. 

Again,  we  urge  the  Committee's  careful  consideration  not  only  of  the  com- 
ments heretofore  filed  by  ANPA  and  ASNE,  but  of  those  comments  filed  with 
the  Committee  by  the  National  Newspaper  Association,  the  Radio  and  Television 
News  Directors  Association,  the  Association  of  American  Publishers  and  the 
Reporters  Committee  for  Freedom  of  the  Press.  The  serious  First  Amendment 
problems  created  by  the  existing  language  in  S.  1  rquires  the  utmost  and  thor- 
ough considration  of  your  Committee  before  steps  are  taken  to  adopt  it  into 
law. 

Sincerely, 

Richard  M.  Schmidt,  Jr. 

National  Association  of  Manufacturers, 

Washington,  D.C.,  February  6,  1975. 
Hon.  John  L.  McClellan, 

Chairman,  Subcommittee  on  Criminal  Laws  and  Procedures,  Senate  Committee 
on  the  Judiciary,  Dirksen  Senate  Office  Building,  Washington,  B.C. 
Dear  Senator  McClellan  :  Thank  you  for  sending  me  the  revised  Committee 
Print  of  S.  1.  As  you  know,  NAM  submitted  a  statement  to  your  subcommit- 
tee expressing  our  thoughts  regarding  certain  "business-related"  portions  of  the 
previous  S.  1  and  S.  1400,  and  we  are  pleased  that  a  couple  of  the  problems 
which  we  foresaw  at  that  tme  appear  to  have  been  resolved.  Certain  key  sec- 
tions of  the  revised  legislation  still  present  some  difficulties,  however,  and 
NAM,  as  representative  of  a  large  percentage  of  our  country's  industrial  com- 
munity, would  like  at  this  time  to  clarify  our  position  with  regard  to  these  con- 
troversial sections. 

First,  I  would  like  to  state  at  this  time  that  NAM  understands  the  enormous 
task  at  which  the  subcommittee  has  been  laboring,  and  we  greatly  appreciate 
these  worthy  efforts.  NAM  realizes  the  need  for  effective  criminal  sanctions  for 
acts  in  violation  of  federal  law  committed  by  organizations  as  well  as  indivi- 
duals. We  also  recognize  the  equally  important  need  for  adequate  enforcement 
of  federal  violations.  Thus,  we  agree  totally  with  your  overall  aims  and  ob- 
jectives. Our  arguments  here,  then,  are  directed  only  to  those  sections  of  the 
Revised  Code  which  we  feel  treat  the  business  public  inequitably. 

Under  402,  the  "Corporate  Liability"  Section,  an  organization  can  be 
held  criminally  liable  for  the  acts  of  an  agent,  de.'^pite  the  fact  that  said  organi- 
zation has  in  good  faith  sought  to  prevent  unlawful  conduct  on  the  part  of  its 
agents,  and  apart  from  the  fact  that  it  may  have  followed  all  reasonabe  proce- 
dures to  comply  with  the  law,  and  disavowed  the  illegal  conduct.  We  feel  that 
imposing  criminal  liability  upon  organizations  under  such  circumstances  is 
clearly  unjust,  particularly  in  crimes  requiring  "intent"  (or  "scienter").  It  is 
our  beliefe  that  an  organization's  sincere  efforts  to  comply  with  the  law  should 
be  recognized  as  a  legitimate  defense  to  criminal  liability,  except,  of  course,  in 
those  cases  arising  under  "strict  liability"  statutes,  where  no  intent  is  required 
to  impose  responsibility  on  either  the  organization  or  the  individual. 

Furthermore,  we  cannot  agree  with  the  committee's  decision  in  section  404(b) 
to  preclude  as  a  defense  for  the  organization  that :  "the  person  for  whose  conduct 
the  defendant  is  criminally  liable  has  been  acquitted,  has  not  been  prosecuted 
or  convicted,  has  been  convicted  for  a  different  offense,  was  incompetent  or 
responsible,  or  is  immune  from  or  otherwise  not  subject  t  prosecution."  Such 
a  rule  would  encourage  juries  to  .split  their  verdicts  when  they  are  sympathetic 
toward  indviduals,  preferring  instead  to  find  the  large,  "inanimate  corporation 
criminally  liable. 

Section  2004,  the  "Sanction  through  Publicity"  Section  is  a  retrogressive  rule. 
We  do  not  need  to  employ  humiliation  as  a  punishment  device — this  method 
was  discarded  along  with  the  "stocks"  in  the  town  square,  and  "tar-and- 
feathering".  It  is  clear  that  we  do  not  have  to  create  new  (in  this  case  old) 
and  different  sanctions,  but  we  need  more  prompt,  energetic,  and  effective 
enforcement  of  present  sanctions.  Another  fault  with  this  proposed  sanction  is 
that  it  would  apply  unevenhandedly,  i.e.,  those  organizations  relying  heavily 
54-398  0—75 22 
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on  public  relations  will  suffer  the  most,  while  others  not  so  dependent  on 
"goodwill"  would  be  hurt  only  minimally.  Finally,  such  a  sanction  is  vague 
and  fails  to  place  limits  on  the  length  of  time  in  which  notice  must  be  given, 
or  the  number  of  advertisements  required  etc.  In  sum,  we  are  in  favor  of  a  pub- 
lic notice  sanction  only  in  very  limited  situations  where  a  clear  need  is  estab- 
lished, i.e.,  notifying  purchasers  of  defective  or  unsafe  products,  and  then 
careful  consideration  must  be  given  to  the  most  efficacious  manner  of  accom- 
plishing this. 

Section  2103  gves  the  court  discretion  to  require  as  a  further  condition  of 
a  sentence  to  probation,  that  the  defendant,  which  could  be  a  corporation,  "re- 
frain from  engaging  in  a  specified  occupation,  business,  or  profession  for  a 
period  which  does  not  exceed  the  terms  of  imprisonment  which  could  be 
imposed  *  *  ♦"  This  is  quite  a  severe  sanction,  and  it  is  manifestly  unjust  to 
apply  it  to  business  offenses.  Such  a  provision  could  not  only  effectively  deprive 
a  person  of  a  means  of  livelihood,  but  it  would  also  raise  a  serious  constitu- 
tional question  of  intrusion  of  the  Federal  Government  into  a  state's  profes- 
sional licensing  powers. 

As  a  general  observation,  we  wonder  whether  the  technique  employed  in  the 
drafting  of  legislation  known  as  "incorporation  by  reference"  is  an  effective 
one.  If  other  statutes  are  to  be  included  in  a  criminal  code,  we  suggest  laying 
them  out  in  detail  in  the  code  itself,  by  specifying  the  exact  language  of  the 
conduct  which  is  declared  criminal.  The  appropriate  sections  of  the  other  laws 
may  then  be  repealed. 

We  trust  that  our  observations  wil  be  of  some  help  to  you,  and  we  sincerely 
hope  you  will  consider  these  points.  We  find  S.  1  has  treated  the  business  com- 
munity inequitably  becau.se  organizations  will  be  found  criminally  liable  and 
forced  to  pay  much  higher  fines  de.spite  all  the  hone.st  efforts  they  may  under- 
take to  prevent  wrongdoing ;  they  will  be  told,  in  an  overly  broad  variety  of 
instances,  to  refrain  from  doing  business ;  they  will  be  forced  to  embarrass 
themselves  by  public  notice  requirements  which  are  vague,  ai'chaic,  and  humil- 
iating. 

Thank  you  for  considering  our  views. 
Very  truly  yours, 

R.  D.  GoDOWN. 


Wisconsin  Civil  Liberties  Union. 

Milwaukee,  Wis.,  JuUj  IJf,  1975. 
Hon.  John  L.  McClellan, 

U.S.  Senate,  Committee  on  the  Judiciary,  Subcommittee  on  Criminal  Laws  and 
Procedures,  Washington,  D.C. 
Dear  Senator  McClellan  :  Thank  you  very  much  for  your  letter  of  July  10 
to  Senator  Proxmire,  with  the  copy  to  me. 

I  was  indeed  mindful  of  the  obligation  to  comment  on  the  revision  of  Section 
1103,  the  text  of  which  you  so  kindly  sent  me.  I  have  been  engaged  in  some  re- 
search on  a  matter  close  to  Senator  Proxmire's  heart,  however — the  question  of 
abolishing  the  Fairness  Doctrine  for  radio  and  television  broadcasters — and  only 
now,  having  just  sent  off  a  62-page  paper  to  Senator  Proxmire,  am  I  free  to 
prepare  a  short  .statement  on  Section  1103  as  revised. 

I  send  you  only  a  three-page  statement  (enclosed.)  I  hope  it  is  not  too  late  for 
inclusion  in  the  last  volume  of  hearings. 

Thank  you  very  much  for  your  efforts  to  ensure  that  my  views  are  communi- 
cated to  your  colleagues. 
Sincerely, 

David  Randall  Luce, 
Cmigressional  Liaison. 

Statement  on  Sedition  Statute,  Sec.  1103  of  Senate  Bill  S.  1, 
AS  Revised 

(By  David  Randall  Luce,  As.sociate  Professor  of  Philo.sophy,  The  T^niversity  of 
Wisconsin-Milwaukee  Congressional  Liai.'^on,  Wisconsin  Civil  Liberties  Union, 
Vice  Chairperson.  National  Committee  Against  Repressive  Legislation,  2914 
N.  Downer  Avenue.  Milwaukee,  Wis.,  July  14,  1975) 

I  would  like  very  much  to  up-date  my  earlier  statement,  "Comments  on  the 
Sedition  Statue  in  the  McClellan-IIruska  Bill,  S.  1,"  transmitted  to  tlie  members 
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of  the  Senate  Committee  on  the  Judiciary  in  January  of  this  year  and  appearing 
in  the  Congressional  Record  on  March  12,  1975,  at  page  E  1059. 

The  subject  of  that  statement — ^Section  1103,  "Instigating  Overthrow  or  De- 
struction of  Government,"  Senate  bill  S.  1 — has  now  been  revised  in  the  following 
way  : 

(i)  The  phrase  "as  speedily  as  circumstances  permit"  is  stricken  from  the  de- 
scription of  the  intent  required  as  a  part  of  the  offense,  in  paragraph  (a). 

(ii)  The  addition  of  the  phrase  "imminent  lawless"  is  added  to  paragraph 
(a)(1),  so  that  the  behavior  constituting  the  offense  is  defined  to  be  inciting 
others  to  engage  in  imminent  lawless  conduct  that  fits  a  certain  description. 

(iii)  The  phrase  "then  or  at  some  future  time"  is  stricken  from  the  language 
of  paragraph  (a)  (1),  so  that  the  offense  is  :  inciting  others  to  engage  in  imminent 
lawless  conduct  that  would  facilitate  the  forcible  overthrow  or  destruction  of 
the  government. 

(iv)  A  phrase  is  deleted  from  paragrph  (a)(2),  and  a  third  paragraph  (a)  (3) 
is  added  to  the  definition  of  the  offense,  so  that  membership  in  an  organization 
knowing  it  has  a  certain  purpose — as  opposed  to  membership  in  and  of  itself — 
constitutes  the  offense. 

(v)  The  grading  of  the  offense  is  changed,  in  paragraph  (b),  to  allow  that 
"knowing  membership"  is  a  Class  D  felony. 

I  submit  that  the  indicated  changes  do  very  little  to  safeguard  the  political 
rights  of  American  citizens  ;  or — to  say  the  same  thing  in  different  words — raise 
no  difficulty  for  the  government's  ability  to  "get"  the  radical  opposition. 

The  deletion  of  the  phrase  "as  speedily  as  circumstances  permit"  makes  it  that 
much  easier  to  pin  the  required  revolution  intent  upon  a  person.  A  person  now 
becomes  liable  if  he  dreams  of  some  revolutionary  project  to  be  carried  out  by 
future  generations  many  centuries  hence. 

The  concept  of  "inuninent  lawless  conduct"  is  beautiful.  The  authors  of  this 
change  did  not  want  to  confine  the  offense  to  incitement  of  illegal  conduct,  or 
violent  conduct,  or  conduct  violative  of  one  or  more  provisions  of  the  criminal 
code — or  they  would  have  said  so.  Instead,  they  fastened  onto  the  phrase  "im- 
minent lawless  conduct" — meaning  presumably  (for  the  phrase  is  quite  obscure) 
conduct  that  verges  on  the  illegal,  conduct  that  perhaps  might  be  construed  as 
illegal,  conduct  that  is  almost  but  not  quite  illegal.  Or  perhaps  the  reference  is  to 
conduct  that  is  not  yet  illegal  but  is  about  to  become  illegal. 

It  might  seem  that  the  ordinary  citizen  receives  some  protection  by  the  elimi- 
nation of  the  phrase  "then  or  at  some  future  time."  Hut  note  that  the  subjunctive 
mood  of  the  verb  is  retained  :  it  is  conduct  that  would  facilitate,  etc.,  and  not 
conduct  that  actually  does  facilitate.  And  there  is  no  reference  to  the  persons 
or  the  group  for  whom  tlie  conduct  "would  facilitate"  violent  overthrow.  There 
is  no  requirement  that  such  persons  exist  at  all — no  requirement  that  someone 
be  actually  engaged  in  overthrowing  the  government  by  violent  means,  or  even 
planning  to  overthrow  the  government  by  violent  means. 

And  the  verb  is  still  "to  facilitate" — not  "to  cause,"  or  "to  bring  about,"  or  "to 
enhance  the  likelihood  of,"  verbs  which  are  much  to  specific  to  l)e  helpful  in  a 
sedition  statute.  It  remains  as  true  of  the  revised  Section  1103  as  of  the  original, 
that  incitement  to  conduct  as  diverse  as  opposing  gun-control  legislation  or  call- 
ing for  an  end  to  political  surveillance  renders  one  liable  to  fifteen  years  in 
prison  and  a  $100,000  fine.  Tlie  changes  in  paragraph  (a)(1)  do  not  tie  the 
government's  hands  at  all. 

Neither  do  the  changes  in  paragraph  (a)  (2)  and  the  addition  of  (a)  (3)  offer 
any  significant  protection  to  the  ordinary  citizen.  It  is  requii'ed,  as  a  part  of  the 
offense,  that  the  group  have  the  proscribed  incitement  as  a  purpose :  but  it  is  not 
required  that  it  be  the  group's  sole  purpose,  or  even  a  major  purpose,  or  an 
important  purpose.  The  requirement  of  "knowing"  membership  is  only  a  slight 
impairment  of  the  government's  power  to  "get"  its  political  enemies  under  the 
sedition  statute :  we  know  from  recent  history  that  a  person  can  be  put  in  jail 
for  belonging  to  a  group  "knowing"  that  its  imrpose  is  X,  even  though  he  denies 
that  its  purpose  is  X,  and  all  the  members  deny  that  its  purpose  is  X,  and  the 
actual  conduct  of  the  group  indicates  opposition  to  X.  All  that  is  required  is  a 
certain  repressive  atmosphere. 

I  observe  that  nothing  in  Section  1103  prevents  indicting  and  prosecuting  a 
person  for  "conspiring"  to  commit  the  offense  defined  therein,  or  for  "soliciting" 
someone  else  to  commit  the  offense.  It  remains  easy  enough  to  get  a  person  for 
his  words. 
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Taking  the  standpoint  of  the  ordinary  citizen,  as  I  must,  I  can  perceive  Section 
1103  only  as  a  monstrous  engine  of  destruction  aimed  directly  at  the  concept  of 
the  sovereignty  of  the  people.  S.  1  should  never  be  allowed  to  pass  the  Committee 
on  the  Judiciary,  let  alone  the  Senate,  containing  such  language.  Strike  Section 
and  1103  with  the  language  of  the  Brown  Commission's  recommendation — the 
1103  entirely ;  it  serves  no  useful  purpose.  Alternatively,  replace  Sections  1102 
Brown  Commission's  Section  1103,  "Armed  Insurrection." 


Office  of  the  District  Attorney,  County  of  Westchester, 

White  Plains,  N.Y.,  June  25, 1915. 
Hon.  John  L.  McClellan, 
Chairman,  Suhcommittee  on  Criminal  Laws  and  Procedures,  Senate  CommAttee 

on  the  Judiciary,  Dirksen  Office  Building,  Washington,  D.C. 

Dear  Senator  McClellan  :  I  am  writing  to  you  in  my  capacity  as  Chairman  of 
the  Committee  on  Federal  Legislation  of  the  National  District  Attorneys  Asso- 
ciation. The  Association,  through  its  Board  of  Directors,  has  followed  with  keen 
and  active  interest  the  legislative  development  of  the  proposed  codification  of 
federal  criminal  laws  as  now  embodied  in  S.  1,  94th  Congress,  "The  Criminal 
Justice  Reform  Act  of  1975". 

Our  interest  and  study  began  with  the  Brown  Commission  draft  in  1971.  The 
Association,  representing  some  6,000  state  and  local  prosecutors  throughout  the 
United  States,  was  primarily  and  deeply  concerned  with  provisions  defining  juris- 
diction in  early  drafts  of  the  legislation  which  in  our  judgment  constituted  un- 
reasonable and  excessive  expansion  of  federal  enforcement  powers.  Traditionally 
and  constitutionally  enforcement  of  criminal  statutes  has  been  the  function  and 
primary  responsibility  of  state  and  local  governments.  Federal  enforcement  juris- 
diction was  limited  to  those  areas  where  federal  authority  to  act  was  clear,  either 
from  a  constitutional  or  territorial  basis.  Nevertheless,  the  "Brown  Commission" 
draft  contained  provisions  for  such  jurisdictional  encroachments  as  discretionary 
constraint  in  exercise  of  concurrent  jurisdiction,  "piggy-back"  jurisdiction  and 
prohibition  of  multiple  prosecutions. 

In  response  to  objections  raised  by  state  and  local  authorities  these  provisions 
were  modified.  The  National  District  Attorneys  Association  was  among  those 
interested  groups  which  submitted  opinions  and  testimony  in  this  regard.  Ancil- 
lary jurisdiction  has  been  limited  substantially  in  S.  1  of  1975.  We  find  the  juris- 
dictional provisions  generally  to  be  reasonable,  support  Chapter  2,  S.  1  in  principle 
and  oppose  any  further  revisions  which  would  incorporate  the  objectionable 
jurisdictional  provisions  of  the  "Brown  Commission"  Bill  or  otherwise  expand 
federal  jurisdiction.  We  point  out  here  our  objection  to  preemptive  jurisdiction 
in  the  case  of  election  law  violations  where  both  state  and  federal  interests  are 
involved  [Sec.  20.'i(b)  ].  Provision  should  be  made  for  concurrent  jurisdiction  with 
preemptive  federal  jurisdiction  only  on  order  of  the  Attorney  General  of  the 
United  States  along  the  lines  of  Sec.  205 ( c) . 

In  addition  to  definitions  of  jurisdiction  state  and  local  prosecutors  were  also 
concerned  with  substantive  law  definitions  which,  because  of  federal  impact, 
might  trigger  and  eventually  bring  about  undesirable  amendments  to  state  penal 
statutes.  Here  again  we  note  with  satisfaction  that  modifications  were  made  to 
tighten  up  and  render  more  precise  certain  provisions  which  were  cause  for 
concern.  This  is  true,  for  example,  with  Chapter  3,  Sections  301-303  of  S.  1 
relating  to  culpable  states  of  mind. 

The  defense  of  insanity  was  another  area  of  some  concern.  We  note  with  par- 
ticular approval  the  present  language  of  Section  522  of  S.  1  dealing  with  the 
insanity  defense.  It  is  hoped  that  this  new  approach  will  have  beneficial  impact 
on  insanity  defense  statutes  in  all  the  states.  Abolition  of  insanity  as  a  separate 
defense,  except  to  the  extent  that  a  defendant's  mental  disease  or  defect  pre- 
cludes a  finding  of  culpable  state  of  mind  is  an  important  conceptual  break- 
through in  this  always  troublesome  area  of  the  law. 

A  Sub-Committee  memorandum  accurately  observed  that  the  approach  of  Sec- 
tion 522  is  to  place  under  criminal  sanction  persons  who  would  have  been  found 
not  guilty  by  reason  of  insanity  under  the  previously  endorsed  American  Law 
Institute  test.  In  an  era  when  the  concept  of  civil  commitment  is  crumbling  in 
the  face  of  constitutional  attacks  and  its  efficacy  is  seriously  questioned,  the 
Section  522  approach  insures  that  a  sentencing  judge  has  the  option  of  imposing 
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jail  sentences  in  appropriate  cases.  The  National  District  Attorneys  Association 
strongly  supports  this  measure  and  recommends  against  any  action  to  restore 
the  "right  or  wrong"  test  of  the  ALI  which  was  adopted  in  the  Brown  Commission 
draft. 

The  majority  of  prosecutors  note  with  approval  the  adoption  in  S.  1  of  author- 
ization for  imposition  of  the  death  sentence  in  the  Class  A  felonies  of  murder, 
treason,  sabotage  and  espionage.  A  clear  statement  of  support  for  these  provisions 
by  the  Congress  of  the  United  States  will  profoundly  influence  state  legislatures 
and  the  courts  in  restoration  of  the  death  penalty  as  an  appropriate  constitu- 
tional punishment  and  a  deterrent  to  violent  crime.  We  support  this  provision 
as  a  national  statement  of  public  policy  on  the  death  sentence. 

In  summary,  the  National  District  Attorneys  Association,  with  comments  noted, 
supports  in  principle  S.  1,  94th  Congress  and  recommends  its  enactment.  This 
draft,  a  product  of  years  of  legislative  effort  and  study,  in  our  judgment  repre- 
sents, on  the  whole,  a  sound  basis  for  codification  of  federal  penal  statutes.  Its 
jurisdictional  provisions  now  appear  to  define  reasonable  and  workable  stand- 
ards under  which  both  federal  and  local  prosecutors  can  carry  out  their  respective 
functions  effectively  and  without  significant  conflict.  The  enactment  of  this 
legislation  will  have  great  beneficial  impact  on  those  states  which  penal  law 
require  review,  revision  and  codification  and  on  law  enforcement  generally. 

In  making  this  recommendation  for  adoption  of  the  measure  the  National 
District  Attorneys  Association  congratulates  the  Chairman,  members  of  the  Sub- 
Committee  and  staff  who  contributed  to  this  great  legislative  undertaking. 
The  Association  also  wishes  to  express  its  appreciation  for  the  generous  readiness 
on  the  part  of  all  concerned  to  hear  and  fully  and  fairly  consider  opinions  and 
recommendations  from  all  responsible  sources. 
Sincerely  yours, 

Carl  A.  Vergari, 
District  Attorney  of  Westchester  County, 
Chairman,  Committee  on  Federal  Legislation, 

National  District  Attorneys  Association. 
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The  Deterrent  Effect  of  Capital  Punish- 
ment: A  Question  of  Life  and  Death 

By  Isaac  Ehrlich* 


Debate  over  the  justness  and  efficacy  of 
capital  punishment  may  be  almost  as  old 
as  the  death  penalty  itself.  Not  surpris- 
ingly, and  as  is  generally  recognized  by 
contemporary  writers  on  this  topic,  the 
philosophical  and  moral  arguments  for 
and  against  the  death  penalty  have  re- 
mained remarkably  unchanged  over  time 
(see  Thorsten  SeUin  (1959,  p.  17),  and 
(H.  A.  Bedau,  pp.  120-214).  Due  in  part 
to  its  essentially  objective  nature,  one 
outstanding  issue  has,  however,  become 
the  subject  of  increased  attention  in  re- 
cent y^ars  and  has  played  a  central  role  in 
shaping  the  case  against  the  death  penalty. 
That  issue  is  the  deterrent  effect  of  capital 
punishment,  a  reexamination  of  which,  in 
both  theory  and  practice,  is  the  object 
of  this  paper. 

The  multifaceted  opposition  to  capital 
punishment  relies  partly  upon  ethical  and 
aesthetic  considerations.  It  arises  "also 
from  recognition  of  the  risks  of  errors  of 
justice  inherent  in  a  legal  system,  errors 
occasionally  aggravated  by  political,  cul- 
tural, and  personal  corruption  under  cer- 
tain social  regimes.  Such  errors,  of  course, 
are  irreversible  upon  application  of  this 
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form  of  punishment.  But  the  question  of 
deterrence  is  separable  from  subjective 
preferences  among  alternative  penal  modes 
and  can  be  studied  independently  of  any 
such  preferences.  Of  course,  the  verifica- 
tion or  estimation  of  the  magnitude  of  the 
deterrent  effect  of  the  death  penalty — the 
determination  of  the  expected  tradeoff  be- 
tween the  execution  of  a  murderer  and  the 
lives  of  potential  victims  it  may  help  save 
— can,  in  turn,  influence  evaluation  of  its 
overall  desirability  as  a  social  instrument 
even  if  that  evaluation  is  largely  sub- 
jective. 

Recent  appHcations  of  economic  theory 
have  presented  some  analytical  considera- 
tions and  empirical  evidence  that  support 
the  notion  that  offenders  respond  to  incen- 
tives and,  in  particular,  that  punishment 
and  law  enforcement  deter  the  commission 
of  specific  crimes.  Curiously,  two  of  the 
most  effective  opponents  of  capital  punish- 
ment, Beccaria  in  the  18th  century  and 
Sellin  in  recent  years,  have  never  to  my 
knowledge  questioned  analytically  the 
validity  of  the  deterrent  effect  of  punish- 
ment in  general.  Beccaria  even  recognizes 
explicitly  the  probable  existence  of  such  a 
general  effect.  What  has  been  questioned 
by  these  scholars  is  the  existence  of  a 
diferential  deterrent  effect  of  the  death 
penalty  over  and  above  its  most  common 
practical  alternative,  life  imprisonment 
(see  Beccaria,  pp.  115-17).  Sellin  has  pre- 
sented extensive  statistical  data  that  he 
and  others  have  interpreted  to  imply,  by 
and  large,  the  absence  of  such  an  effect 
(see  Sellin  (1959,  1967)). 

Whether,  in  fact,  the  death  penalty 
constitutes  a  more  severe  punishment  than 
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life  imprisonment  for  the  average  potential 
offender  cannot  be  settled  on  purely  logical 
grounds,  although  crime  control  legisla- 
tion, ancient  and  modern,  clearly  answers 
this  question  affirmatively.  Observation 
that  convicted  offenders  almost  universal- 
ly seek  and  welcome  the  commutation  of  a 
death  sentence  to  life  imprisonment  is 
consistent  with  the  intuitive  ranking  of  the 
death  penalty  as  the  harshest  of  all  punish- 
ments. Still,  one  may  argue  that  the  differ- 
ential deterrent  effect  of  capital  punish- 
ment on  the  incentive  to  commit  murder 
may  be  offset  by  the  added  incentive  it 
may  create  for  those  who  actually  com- 
mit this  crime  to  ehminate  policemen  and 
witnesses  who  can  bring  about  their  ap- 
prehension and  subsequent  conviction  and 
execution. 

The  existence  of  the  differential  deter- 
rent effect  of  capital  punishment  is  ulti- 
mately an  empirical  matter.  It  cannot, 
however,  be  studied  effectively  without 
thorough  consideration  of  related  theoreti- 
cal issues.  The  crucial  empirical  question 
concerns  the  kind  of  statistical  test  to 
devise  in  order  to  accept  or  reject  the 
relevant  null  hypothesis.  Since  the  in- 
quiry concerns  a  hypothetical  deterrent 
effect,  the  null  hypothesis  should  be  con- 
structed in  a  form  that  permits  testing  of 
the  relevant  set  of  behavioral  relations 
implied  by  a  general  theory  of  deterrence. 
That  includes  the  deterrent  effects  of 
law  enforcement  activities  in  general. 
Moreover,  even  if  a  negative  effect  of 
capital  punishment  on  the  rate  of  murder 
is  established  through  systematic  empirical 
research,  there  still  remains  the  question 
of  the  existence  of  a  pure  deterrent  effect 
distinct  from  a  potential  preventive  or  in- 
capacitating effect  associated  with  this 
form  of  punishment.  An  effect  of  the  sec- 
ond type  might  be  expected  since  execution 
eliminates  categorically  the  possibility  of 
recidivism. 

Contrary  to  previous  observations,  this 


investigation,  although  by  no  means 
definitive,  does  indicate  the  existence  of  a 
pure  deterrent  effect  of  capital  punish- 
ment. In  fact,  the  empirical  analysis  sug- 
gests that  on  the  average  the  tradeoff  be- 
tween the  execution  of  an  offender  and  the 
lives  of  potential  victims  it  might  have 
saved  was  of  the  order  of  magnitude  of  1 
for  8  for  the  period  1933-67  in  the  United 
States.  Two  related  arguments  are  offered 
in  this  context  of  which  only  the  second 
will  be  elaborated  in  this  paper.  First,  it 
may  be  argued  that  the  statistical  methods 
used  by  Sellin  and  others  to  infer  the  non- 
existence of  the  deterrent  effect  of  capital 
punishment  do  not  provide  an  acceptable 
test  of  such  an  effect  and  consequently  do 
not  warrant  such  inferences.  Second,  it  is 
argued  that  the  application  of  the  eco- 
nomic approach  to  criminality  and  the 
identification  of  relevant  determinants  of 
murder  and  their  empirical  counterparts 
permit  a  more  systematic  test  of  the  exis- 
tence of  a  differential  deterrent  effect  of 
capital  punishment.  The  theoretical  ap- 
proach, emphasizing  the  interaction  be- 
tween offense  and  defense — the  supply  of 
and  the  (negative)  social  demand  for 
murder — is  developed  in  Section  I.  Sec- 
tion II  is  devoted  to  the  empirical  imple- 
mentation of  the  model.  Some  implications 
of  the  empirical  evidence  are  then  pre- 
sented and  discussed  in  Section  III. 

I.  An  Economic  Approach  to  Murder 
and  Defense  Against  Murder 

A.  Factors  Influencbtg  Ads  oj  Murder 
and  Other  Crimes  Against  Persons 

The  basic  propositions  underlying  the 
approach  to  murder  and  other  crimes 
against  the  person  are  1)  that  these  crimes 
are  committed  largely  as  a  result  of  hate, 
jealousy,  and  other  interpersonal  conflicts 
involving  pecuniary  and  nonpecuniary 
motives  or  as  a  by-product  of  crimes 
against  property;  and  2)  that  the  pro- 
pensity to  perpetrate  such  crimes  is  in- 
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fluenced  by  the  prospective  gains  and 
losses  associated  with  their  commission. 
The  abhorrent,  cruel,  and  occasionally 
pathological  nature  of  murder  notwith- 
standing, available  evidence  is  at  least  not 
inconsistent  with  these  basic  propositions. 
Victimization  data  reveal  that  most  mur- 
ders, as  well  as  other  crimes  against  the 
person,  occur  within  the  family  or  among 
relatives,  friends,  and  other  persons  pre- 
viously known  to  one  another,  and  are  not 
committed  as  a  rule  by  strangers  on  the 
street  (see  President's  Commission  on  Law 
Enforcement  and  Administration  of  Jus- 
tice (PCL),  pp.  14,  15,  81,  and  82).  Indeed, 
hate  and  other  interdependencies  in  utility 
across  persons  as  well  as  malevolent  and 
benevolent  exchanges  would  seem  more 
likely  to  develop  among  groups  that  exer- 
cise relatively  close  and  frequent  social 
contact  than  among  groups  that  exercise 
little  or  no  contact.  There  is  no  reason  a 
priori  to  expect  that  persons  who  hate  or 
love  others  are  less  responsive  to  changes 
in  costs  and  gains  associated  with  activi- 
ties they  may  wish  to  pursue  than  persons 
indifferent  toward  the  well-being  of  others. 
More  formally,  assume  that  person  o's 
utiHty  from  a  consumption  prospect  Co, 
depends  upon  his  own  consumption  Co,  and 
consumption  activities  involving  other  per- 
sons cy,  y  =  1 ,  .  .  .  M,  or 


(1) 


Uo(Co)  =  Uo(c„,  Ci) 


where  the  sign  of  dU„/dCj  indicates  the 
direction  in  which  o's  utility  is  affected  by 
consumption  activities  pursued  by  others. 
The  key  feature  of  this  consumption  model 
involving  interdependent  preferences'  is 
that  it  provides  a  framework  for  analyzing 
positive  or  negative  transfers  of  resources 
by  one  person  (here  identified  with  person 
o)  that  modify  the  levels  of  consumption 
enjoyed  by  others  while  simultaneously 

*  For  a  more  complete  discussion  of  this  model,  see 
Harold  Hochrran  and  James  Rodgers,  and  Gary  Becker 
(1974). 


determining  his  own  consumption  level. 
Such  modifications  are  constrained  gener- 
ally by  the  pertinent  transfer  production 
functions,  by  the  endowments  of  resources 
possessed  by  person  o  and  other  relevant 
persons,  and  by  potential  awards  and 
penalties  that  are  conditional  upon  o's 
benevolent  or  malevolent  actions  with 
varying  degrees  of  uncertainty.^ 

This  framework  can  be  applied  to 
analysis  of  the  incentive  to  commit  murder 
and  other  crimes  against  the  person  by 
explicitly  incorporating  into  the  model  the 
uncertainties  associated  with  the  prospec- 
tive punishments  for  crime.  Specifically, 
murder  can  be  considered  a  dehberate  ac- 
tion intended  by  an  offender  o  to  inflict 
severe  harm  on  a  victim  v  by  setting  c„ 
equal  to,  say,  zero.  The  offender  undergoes 
some  direct  costs  of  planning  and  execut- 
ing the  crime,  and  bears  the  risk  of  incur- 
ring detrimental  losses  in  states  of  the 
world  involving  apprehension,  conviction, 
and  punishment.^  Assuming  the  offender 

^  It  might  be  argued  that  although  the  wish  to  harm 
other  persons  cannot  be  rejected  on  economic  grounds, 
nonetheless  the  execution  of  such  desires  (as  opposed  to 
benevolent  actions)  must  be  considered  irrational  in 
the  sense  of  violation  of  Pareto  optirrality  conditions. 
If  there  were  no  bargaining,  transfer,  or  enforcement 
costs  associated  with  mutually  acceptable  and  enforce- 
able contracts  between  a  potential  offender  o  and  his 
potential  victim  v,  and  if  v's  wealth  constraint  were  not 
binding,  then  it  would  always  be  optimal  for  r  to  offer 
compensation  to  o  for  not  committing  a  crime  against 
him  and  for  o  to  seek  such  compensation  or  extortion. 
The  reason  is  that  a  reduction  in  t's  consumption  level 
is  thus  achieved  by  o  without  incurring  the  direct  costs 
of  committing  a  crime  and  the  prospective  cost  of  legal 
sanctions.  Indeed,  there  exists  some  range  of  compensa- 
tions that  would  increase  both  o's  and  v's  utilities  rela- 
tive to  their  expected  utilities  if  crime  is  committed  by 
0  against  v.  Many  crimes  against  persons,  and  some 
cases  of  property  crimes  as  well,  may  occasionally  be 
avoided  by  such  arrangements;  successful  extortions 
involving  kidnapping  or  hijacking  constitute  obvious 
examples.  Vet  in  many  situations  compensations  may 
be  too  costly  to  pursue  or  to  enforce,  just  as  fully  ef- 
fective private  or  public  protection  against  murder  may 
be  too  costly  to  provide.  The  incidence  of  murder  must 
tb.en  be  expected  on  purely  economic  grounds. 

'  The  case  in  which  crime  is  committed  in  pursuit  of 
material   gains  has   been   analyzed   explicitly   by  the 
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Event 


States 
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Consumption 
Prospect  C, 


Apprehension 


No  Apprehension  ■ 


conviction 

of  murder 

conviction  of  a  ■ 
■  lesser  offense 
or  acquittal 


C  execution 
imprisonment  for 
murder 
— »-  other  punishment 


(Pa)  {Pc  I  a)  {Pe  \c)  Cd :  (c„  =  0;  c,  =  0) 

(Pa){Pc\a)0—Pe\c)      Cc:{c,  =  c;  c.=0) 


■  no  punishment 


Pa{\-Pc\a) 


1-Pa 


a:(c,  =  6;c,=0) 

Ca'Ac„  =  a\  Cv  =  0) 


behaves  as  if  to  maximize  expected  utility, 
a  necessary  and  sufficient  condition  for 
murder  to  occur  is  that  o's  expected  utiHty 
from  crime  exceeds  his  expected  u*^ility 
from  an  alternative  (second  best)  action: 

.s 
(2)    U*^  (Cr  I  c  =  0)  =  X  T^>Uo{Cos) 

>  Uli{c\\  c,  =  c\), 

where  s=a,  .  .  .  ,S  denote  a  set  of  mutual- 
ly exclusive  and  jointly  exhaustive  states 
of  the  world  including  all  the  possible  out- 
comes of  murder;  Cos  denote  the  ofTender's 
consumption  levels,  net  of  potential  pun- 
ishments and  other  losses,  that  are  con- 
tingent upon  these  states;  tt,  denote  his 
subjective  evaluation  of  the  probabilities 
of  these  states;  and  C"  and  C[  denote, 
respectively,  his  consumption  prospect  in 
the  event  he  commits  murder  or  takes  an 
alternative  action. 

To  illustrate  the  behavioral  implica- 
tions of  the  model  via  a  simple  yet  suffi- 
ciently general  example,  assume  the  exis- 
tence of  just  four  states  of  the  world  as- 
sociated with  the  prospect  of  murder  as 
summarized  in  Table  1.  In  Table  1,  Pa 
denotes  the  probability  of  the  event  of 
apprehension  and  \  —  Pa  denotes  its  com- 
plement— the  probability  of  escaping  ap- 


author  (1973a).  Note  that  the  victim's  level  of  con- 
sumption need  not  ('irectly  enter  the  ofTender's  utility, 
function  in  this  case. 


prehension;  Pc\a  denotes  the  conditional 
probability  of  conviction  of  murder  given 
apprehension,  and  \  —  Pc\a  denotes  its 
complement — the  probability  of  convic- 
tion of  a  lesser  offense  (including  acquit- 
tal); finally,  Pe\c  and  \  —  Pe\c  denote, 
respectively,  the  conditional  probabiUties 
of  execution  and  of  other  punishments 
given  conviction  of  murder.  The  (subjec- 
tive) probabilities  of  the  set  of  states  intro- 
duced in  Table  1  are  equal  by  definition  to 
the  relevant  products  of  conditional  prob- 
abilities of  sequential  events  that  lead  to 
this  more  final  set  of  states.  The  last 
column  in  Table  1  lists  the  consumption 
levels  that  are  contingent  upon  the  occur- 
rence of  these  states.  Economic  intuition 
suggests  that  the  relevant  consumption 
levels  can  be  ranked  according  to  the  sever- 
ity of  punishment  imposed  on  the  offender; 
that  is,  Ca>Ci>>Cc> Ca- 
in the  preceding  discussion  the  inci- 
dence of  murder  has  been  viewed  to  be 
motivated  by  hate.  As  hinted  earlier  in  the 
discussion,  however,  murder  could  also  be 
a  by-product,  or  more  generally,  a  comple- 
ment of  other  crimes  against  persons  and 
property.  Since  the  set  of  states  of  the 
world  underlying  the  outcomes  of  these 
other  crimes  also  includes  punishment  for 
murder,  the  decision  to  commit  these 
would  also  be  influenced  by  factors  deter- 
mining the  probability  distribution  of 
outcomes  considered  in  Table  1.  In  turn, 
the  incidence  of  murder  would  be  influ- 
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enced  by  factors  directly  responsible  for 
related  crimes.  In  general,  behavioral  im- 
plications concerning  the  effect  of  various 
opportunities  on  the  incidence  of  murder 
ought  to  be  analyzed  within  a  framework 
that  includes  related  crimes  as  well.  For 
methodological  simplicity  and  because 
data  exigencies  rule  out  a  comprehensive 
empirical  implementation  of  such  a  frame- 
work, the  following  discussion  empha- 
sizes the  effect  of  factors  directly  related 
to  murder  and  the  direct  effect  on  murder 
of  general  economic  factors  like  income 
and  unemployment.  In  practice,  however, 
the  effect  of  these  latter  factors  on  murder 
may  be  due  largely  to  their  systematic 
effects  on  particular  crimes  against  prop- 
erty. 

1.  The  Effects  of  Probability  and  Severity  of 
Punishment 

An  immediate  implication  of  the  model 
that  is  independent  of  the  specific  motives 
and  circumstances  leading  to  an  act  of 
murder  is  that  an  increase  in  the  probabil- 
ity or  severity  of  various  punishments  for 
murder  decreases,  relative  to  the  expected 
utility  from  an  alternative  independent  ac- 
tivity, the  expected  utility  from  murder  or 
from  attivities  that  may  result  in  murder. 
These  implications  have  been  discussed  at 
length  elsewhere  (see  the  author  (1970, 
1973a))  but  the  somewhat  more  detailed 
formulation  of  the  model  adopted  in  this 
paper  makes  it  possible  to  derive  more  spe- 
cific predictions  concerning  the '  relative 
magnitudes  of  the  deterrent  effects  of  ap- 
prehension, conviction,  and  execution  that 
expose  the  theory  to  a  sharper  empirical 
test.  Specifically,  given  the  ranking  of  the 
consumption  levels  in  states  of  the  world 
involving  execution,  imprisonment,  other 
punishment,  and  no  punishment  for  mur- 
der, as  assumed  in  the  preceding  illustra- 
tion, and  given  the  level  of  the  probabili- 
ties of  apprehension  and  the  conditional 
probabilities  of  conviction  and  execution, 


it  can  be  shown  that  the  partial  elasticities 
of  the  expected  utility  from  crime  with 
respect  to  these  probabilities  can  be  ranked 
in  a  descending  order  as  follows: 


(3) 


iPa  >   ePcIo  >   iPe 


where  tp=-d  In  U*/d  In  P  for  P  =  Pa, 
Pc\a,  Pe\c.*  The  interesting  implication 
of  condition  (3)  is  that  the  more  general 
the  event  leading  to  the  undesirable  con- 
sequences of  crime,  the  greater  the  deter- 
rent effect  associated  with  its  probability: 
a  1  percent  increase  in  the  (subjective) 
probability  of  apprehension  Pa,  given  the 
values  of  the  conditional  probabilities 
Pc\a  and  Pe\c,  reduces  the  expected 
utility  from  murder  more  than  a  1  percent 
increase  in  the  conditional  (subjective) 
probabiUty  of  conviction  of  murder  Pc\a 
(as  long  as  Pc|a<l),  essentially  because 
an  increase  in  Pa  increases  the  overall,  i.e., 
unconditional,  probabilities  of  three  un- 
desirable states  of  the  world:  execution, 
other  punishment  for  murder,  and  punish- 
ment for  a  lesser  offense,  whereas  an  in- 
crease in  Pc\a  raises  the  unconditional 
probability  of  the  former  two  states  only. 
A  fortiori,  a  1  percent  increase  in  Pc\a  is 
expected  to  have  a  greater  deterrent  effect 


*  Differentiating  equation  (2)  with  respect  to  Fa, 
Pc\a,  and  Pe\c,  using  the  contingent  outcomes  of 
murder  as  illustrated  in  Table  1,  it  can  easily  be  demon- 
strated that: 


Pa         \    ,  I 
= Pa(l  -  Pc\a) 


_  ^5 
dPa 

■  [U{Ca)  -  t/(a)]  -1-  PaPc I  a(l  -  Pe\c) 

■  [U{Ca)  -  U{Cc)]  +  PaPc \aPe\c 

■[U{Ca)-   U{Ci)]\    >0 

dU*„    Pel  a        1    ,  I    ,  I   , 

i —  = [PaPcl  a(l-Pe    c) 

dPc  \a      U*  U*/  ' 

•  [UiCi)  -  U{Cc)]  +  PaPc  \aPe\c 

■[U{a]-U{C,)]\  >0 

duZ     Pe\c  _    1 

~dPe\~c  'Uf  ~  Tl 

■[U{Cc)-  t/(Ci)]>0 

Clearly,  fra> iPc\a> tp,\c>Q- 


.  = -r —  = !  PaPc  \aPe\c 
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than  a  1  percent  increase  in  Pe\c  as  long 
as  Pej  c  is  less  than  unity.  If  there  exists  a 
positive  monotonic  relation  between  an 
average  person's  subjective  evaluations  of 
Pa,  Pc\a,  and  Pe\c  and  the  objective 
values  of  these  variables,  and  between  an 
average  person's  expected  utility  from 
crime  and  the  actual  crime  rate  in  the 
population,  equation  (3)  would  then 
amount  to  a  testable  theorem  regarding 
the  partial  elasticities  of  the  murder  rate 
in  a  given  period  with  respect  to  objective 
measures  of  Pa,  Pc\a,  and  Pe\c.  On  the 
basis  of  this  analysis,  it  can  be  predicted 
that  while  the  execution  of  guilty  mur- 
derers deters  acts  of  murder,  ceteris  paribus, 
the  apprehension  and  conviction  of  guilty 
murderers  is  likely  to  have  an  even  larger 
deterrent  effect. 

Analogous  to  the  effects  of  the  proba- 
bilities of  various  punishments  for  murder, 
an  increase  in  the  severity  of  these  punish- 
ments, their  probabilities  held  constant, 
is  generally  expected  to  decrease  the  ex- 
pected utility  from  murder  and  so  to  dis- 
courage its  commission.  Due  to  lack  of 
space,  other  implications  concerning  the 
effect  of  severity  as  well  as  probability  of 
punishment  on  the  elasticities  epa,  ipc\a, 
and  epeic  are  omitted  here.  For  a  more  com- 
plete analysis,  see  the  author  (1973b). 

2.  Effects    of  Employment    Opportunities, 
Income,  and  Demographic  Variables 

The  model  developed  in  this'  section 
suggests  that  the  incentive  to  commit  mur- 
der or  other  crimes  that  may  result  in 
murder  in  general  would  depend  on  per- 
manent income  (or  wealth),  the  relevant 
opportunities  to  extract  related  material 
gains  as  well  as  on  direct  opportunities  for 
malevolent  actions,  including  the  direct 
costs  involved  in  effecting  the  production 
of  malevolent  transfers.  The  means  for  a 
direct  implementation  of  the  effect  of 
these  latter  opportunities  are  not  readily 
available  (see,  however,  the  discussion  in 


fn.  14).  In  contrast,  variations  in  legitimate 
and  illegitimate  earning  and  income  op- 
portunities may  be  approximated  by 
movements  in  the  rate  of  unemployment 
and  of  labor  force  participation,  U  and  L, 
respectively,  and  in  the  level  and  distribu- 
tion of  permanent  income  Yp  in  the  popu- 
lation. 

The  relevance  of  the  latter  set  of  vari- 
ables has  been  discussed  in  detail  elsewhere 
(see  the  author  (1973a)),  particularly  in 
connection  with  crimes  against  property, 
some  of  which  involve  murder.  However, 
the  level  and  distribution  of  income  within 
a  community  may  also  exert  a  direct  in- 
fluence on  the  incentive  to  commit  murder 
because  of  their  impact  on  the  individual 
demand  for  malevolent  actions.  In  addi- 
tion, although  the  decision  to  commit  mur- 
der is  presumably  derived  from  considera- 
tions related  to  lifetime  utility  maximiza- 
tion, the  timing  of  murder  may  be  affected 
by  variations  in  the  opportunity  cost  of 
time  throughout  the  life  cycle,  because  the 
typical  punishment  for  murder  involves  a 
finite  imprisonment  term.  Thus,  to  the 
extent  that  earning  opportunities  are 
imperfectly  controlled  in  an  empirical 
investigation,  it  may  be  important  to 
investigate  the  independent  effects  of 
variations  in  demographic  variables,  such 
as  the  age  and  racial  composition  of  the 
population,  A  and  NW ,  respectively.  Con- 
trolling for  variations  in  age  composition 
may  also  be  important  because  of  the 
differential  treatment  of  young  offenders 
under  the  law. 

B.  Defense  Against  Murder 

1.  Factors  Determining  Optimal  Law  En- 
forcement A  clivity 

Following  the  approach  used  by  Becker 
(1968),  I  shall  attempt  to  derive  impli- 
cations concerning  law  enforcement  activ- 
ity against  murder  on  the  assumption  that 
law   enforcement   agencies   behave   as   if 
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they  seek  to  maximize  a  social  welfare 
function  by  minimization  of  the  per  capita 
loss  from  murder.  Losses  accrue  from 
three  main  elements:  harm  to  victims  net 
of  gains  to  offenders;  the  direct  costs  of 
law  enforcement  by  police  and  courts; 
and  the  net  social  costs  associated  with 
penalties.  The  behavior  of  enforcement 
agencies  is  assumed  to  be  in  accordance 
with  the  general  implications  of  the  deter- 
rent theory  of  law  enforcement. 

The  main  elements  of  the  social  loss 
function  can  be  summarized  by: 

(4)     L  =  D{q)  +  C{q,  Pc)  +  y^Pc  Pe\  c  qd 
+  yiPcil  -  Pe\  c)qm 

The  term  D{q)  represents  the  net  social 
damage  resulting  from  the  death  of  victims 
and  other  related  losses,  where  q=Q/N 
denotes  the  rate  of  murder  in  the  popula- 
tion. The  term  C{q,  Pc)  represents  the 
total  cost  of  apprehending,  indicting, 
prosecuting,  and  convicting  offenders. 
The  aggregate  output  of  these  law  enforce- 
ment activities  can  be  summarized  by  the 
fraction  of  all  murders  that  are  "cleared" 
by  the  conviction  of  their  alleged  perpetra- 
tors (assuming  a  fixed  proportional  relation 
between  the  number  of  murders  and  their 
perpetrators).  This  fraction  6  may  be 
viewed  as  an  objective  indicator  of  the 
probability  that  a  perpetrator  of  murder 
will  be  convicted  of  his  crime,  Pc  = 
Pa(Pc\  a)  with  one  qualification:  since  the 
overall  probability  of  error  of  justice, 
TT — that  of  apprehending  and  convicting 
an  innocent  person — is  greater  than  nil, 
the  true  probability  of  conviction  0<Pc 
<1  will  be  systematically  lower  than  6. 
However,  to  abstract  the  analysis  from  a 
separate  determination  of  the  optimal 
value  of  e,  it  is  henceforth  assumed  that 
Pc  and  6  are  proportionally  related,  so  that 
C  can  be  defined  as  a  direct  function  of 
Pc'  The  rate  of  murder  q  is  introduced  as 

'  Pc  and  9  would   be  proportionally  related  if  the 


a  separate  determinant  of  C  because  of 
the  argument  and  evidence  that  the  costs 
of  producing  a  given  value  of  6  are  higher 
for  higher  levels  of  q.  The  larger  is  q,  the 
larger  the  number  of  suspects  that  must 
be  apprehended,  charged,  and  convicted 
in  order  to  achieve  a  given  value  of  6.  Both 
D  and  C  are  assumed  to  be  monotonically 
increasing,  continuously  differentiable,  and 
concave  functions  in  each  of  their  respec- 
tive arguments. 

The  third  and  fourth  terms  in  equation 
(4)  represent  the  per  capita  social  costs  of 
punishing  guilty  and  innocent  convicts 
through  execution  and  imprisonment  (or 
other  penalties),  respectively.  The  vari- 
ables d  and  m  denote  the  private  costs  to 
victims  and  their  families  from  execution 
and  imprisonment,  and  the  multipliers 
7i  and  72  indicate  the  presence  of  addi- 
tional costs  or  gains  to  the  rest  of  society 
from  administering  and  otherwise  bearing 
the  respective  penalties  of  execution  and 
imprisonment  that  are  imposed  on  guilty 
and  innocent  convicts.®  For  methodologi- 

number  of  arrests  of  innocent  and  guilty  persons  were 
proportionally  related  and  if  the  probability  of  legal 
error  remained  constant  as  more  resources  were  spent 
on  enforcement  activity  through  arrests  and  prosecu- 
tions. Alternatively,  it  might  be  argued  that  Pc  and  6 
are  highly  (positively)  correlited  because  of  the  well- 
known  proposition  that  at  ar  given  level  of  evidence 
presented  in  court  in  referen  o  the  defendant's  guilt 
or  innocence,  the  probability  oi  legal  or  type  I  error,  a 
(that  of  convicting  the  innocent),  is  negatively  related 
to  the  probability  of  t\-pe  II  error,  0  (that  of  acquitting 
the  guilty).  Hence  a  might  be  negatively  correlated  with 
Pc\cltsl—0  where  Pc\ch  denotes  the  conditional  prob- 
ability that  a  guilty  offender  will  be  convicted  once  he 
is  charged.  However,  the  assumption  that  Pc  and  6, 
or  Pc\cli  and  a,  are  mutually  dependent  is  made  mainly 
for  methodological  convenience  without  affecting  the 
basic  implications  of  the  following  analysis.  More  gen- 
erally, the  direct  costs  of  law  enforcement  activity  C 
may  be  specified  as  a  function  including  Pc  and  the  un- 
conditional probability  of  legal  error  «  as  independent 
arguments  so  that  optimal  values  of  these  probabilities 
may  be  determined  separately  via  appropriate  expendi- 
tures. 

'More  specifically,  7i  =  6i-|-X/3i  and  ■'n  =  h+\02, 
where  X  is  a  coefTicient  relating  Pc  to  the  fraction  of 
murders  cleared  by  convicting  innocent  persons  ir  and 
b  and  0  indicate  the  respective  net  social  costs  from 
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cal  convenience,  the  costs  of  execution 
and  imprisonment  can  be  combined,  and 
equation  (4)  can  be  rewritten  as: 

(5)       L  =  D{q)  +  C{q,  Pc)  +  y.Pcfq 

where  f={Pe\c)d-^yi{\  —  Pe\c)m/yi  is  a 
measure  of  the  average  social  cost  of 
punishment  for  murder. 

Equation  (5)  identifies  the  unconditional 
probability  of  conviction  Pc,  and  the  ex- 
pected social  cost  of  punishment  /,  as  the 
main  control  variables  underlying  law 
enforcement  activity.  Given  the  harshness 
of  the  method  of  execution,  the  length  of 
imprisonment  terms,  and  other  factors 
determining  d  and  m  (changes  in  these 
factors  occur  slowly  in  practice)  the 
magnitude  of  /  is  largely  a  function  of  the 
conditional  probability  of  execution  Pe\c. 
The  values  of  0<Pc<l  and  0<Peic<l 
that  locally  minimize  equation  (5)  must 
then  satisfy  the  following  pair  of  equilib- 
rium conditions: 


(6) 


Z?,+C,-f-Cp  — t-TiPc/(l  -  £p) 


<iv 


9p  =  0 


(7) 
where 


[D,^C,-\-y,Pcf{\-E})]qff.  =  Q 


dPc    q    _     I 
dq    Pc       tpc 


fe 


dq    f 
dPel 


c        \         71/ 


and  the  subscripts  p,  f,  and  e  associated 
with  the  variables  C  and  q  denote  the 
partial  derivatives  of  the  latter  with  re- 
spect to  Pc,f,  and  Pe\c,  respectively.  The 
product  7i/e  indicates  the  difference  be- 


punishing  quiity  and  innocent  convicts  through  execu- 
tion, denoted  by  the  subscript  1,  or  imprisonment,  de- 
noted by  the  subscript  2.  The  conditional  probability  of 
execution  given  conviction  is  implicitly  assumed  to  be 
equal  for  all  convicts. 


tween  the  social  costs  of  execution  and 
imprisonment. 

In  equation  (7)  the  term  —  (D ,-{■€, )qfft 
represents  part  of  the  marginal  revenue 
from  execution :  the  value  of  the  lives  of  po- 
tential victims  saved,  and  the  reduced  costs 
of  apprehending  and  convicting  offenders 
due  to  the  differential  deterrent  effect  of 
execution  on  the  frequency  of  murder.  The 
term  yiPcf{\  —  Ef)qfft  represents  the  net 
marginal  social  cost  of  execution:  the  value 
to  society  of  the  life  of  a  person  executed  at 
a  given  probability  of  legal  error,  plus  all 
the  various  costs  of  effecting  his  execution 
(including  mandatory  appeals)  net  of  im- 
prisonment costs  thereby  "saved."  Be- 
cause in  equilibrium,  the  two  must  be 
equated,  the  optimal  value  of  Pe\c  need 
not  be  unity — capital  punishment  may  not 
always  be  imposed  even  when  it  is  legal — 
and  would  depend  on  the  relative  magni- 
tude of  the  relevant  costs  and  gains.  A 
similar  interpretation  applies  to  equation 
(6). 

Inspection  of  the  equilibrium  conditions 
given  by  equations  (6)  and  (7)  reveals  a 
number  of  interesting  implications.  First, 
it  may  be  noted  that  if  an  increase  in  Pe\  c 
unambiguously  raises  the  social  cost  of 
punishment  for  murder,  that  is,  if  yift=yid 
—  72W>0,  then  in  equilibrium,  the  deter- 
rent effect  associated  with  capital  punish- 
ment must  be  less  than  unity,  or  £/>u<£/ 
<  1.''  Put  differently,  executions  must  only 
decrease  the  rate  of  murders  in  the  popu- 
lation but  not  the  rate  of  persons  executed, 
for  otherwise  the  marginal  cost  of  execu- 
tion would  be  negative  and  a  corner  solu- 

'  By  definition, 

Ep,|,  =  -  {dq/dPe\c)(Pc\c/q) 

=  t,{df/dPe\c){Pe\cff)^t,t,, 

Clearly, 

t/,  =  Pe\  c\d  —  {yjyi)m]/{{yi/y\)vi 

+  Pe\c[d-  (7:/7i)'«]l 

is  lower  than  unity  if  [rf— (71/71)'"  1>0-  Under  this 
omiition,  and  the  assumption  that  7i>0,  t/>,ic<t/<l- 
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tion  would  be  achieved  at  Pe\c=l.  How- 
ever, equation  (7)  does  not  have  the  same 
implications  regarding  the  value  of  tpc. 
More  specifically,  equation  (6)  shows  that 
the  marginal  costs  of  conviction  include 
the  marginal  costs  of  apprehending  and 
convicting  offenders,  in  addition  to  the 
marginal  costs  of  punishing  those  con- 
victed. Therefore,  the  overall  marginal 
revenue  from  convictions  must  also  be 
higher  than  that  from  executions.  Indeed, 
by  combining  equations  (6)  and  (7),  it  can 
readily  be  shown  that  in  equilibrium,  Epc> 
tf>tpe]cf  that  is,  the  deterrent  effect  asso- 
ciated with  Pc  must  exceed  the  differential 
deterrent  effect  associated  with  Pe\c.  This 
proposition  is  essentially  the  same  as  that 
derived  regarding  the  response  of  offenders 
to  changes  in  Pc  and  Pe\c  (see  equation 
(3)).  The  compatibility  of  the  implications 
of  optimal  offense  and  defense  under  the 
assumption  that  both  offenders  and  law 
enforcement  agencies  regard  execution  to 
be  more  costly  than  imprisonment  insures 
the  stability  of  equilibrium  with  respect 
to  both  activities.  It  also  provides  the 
basis  for  a  sharp  empirical  test  of  the 
theory. 

2.  The  Tnterdependencies  Among  the  Mur- 
der Rate  and  the  Probabilities  of  Convic- 
tion and  Execution^ 

Any  exogenous  factor  causing  a  decrease 
in  the  severity  of  punishment  for  murder 
via  a  decrease  in  Pe\c  can  be  shown  to  in- 
crease the  value  of  Pc  because  it  tends  to 
decrease  the  marginal  costs  of  conviction 
and  increase  its  marginal  revenue.  More 
specifically,  given  the  values  of  d  and  m,  an 
increase  in  social  aversion  toward  capital 
punishment  or  in  the  costs  of  the  related 
due  process,  measured  by  71,  can  be  shown 

'  By  like  reasoning  and  somesimplifyingassumptions, 
it  can  also  be  shown  that  in  equibrium,  zpa>zpc\a>tp,\r. 

'  Proofs  to  the  theorems  discussed  in  this  section  can 
be  developed  throufjh  an  appropriate  differentiation  of 
equations  (6)  and  (7)  with  respect  to  the  relevant  vari- 
ables. 


to  produce  a  decline  in  the  optimal  value 
of  Pe  I  c  and  a  simultaneous  increase  in  the 
optimal  value  of  Pc.  This  analysis  is 
consistent  with  an  argument  often  made 
regarding  the  greater  reluctance  of  courts 
or  juries  to  convict  defendants  charged 
with  murder  when  the  risk  of  their  sub- 
sequent execution  is  perceived  to  be  un- 
desirably high.  Conviction  and  execution 
thus  can  be  considered  substitutes  in  re- 
sponse to  changes  in  the  shadow  price  of 
each.  Indeed,  the  empirical  investigation 
reveals  that  at  least  over  the  period  be- 
tween 1933  and  1969,  in  which  the  esti- 
mated annual  fraction  of  convicts  executed 
for  murder  in  the  United  States,  denoted 
by  PXQi,  fell  from  roughly  8  percent  to 
nil,  the  national  clearance  ratios  of  re- 
ported murders,  denoted  by  P°a,  and  the 
fraction  of  persons  charged  with  murder 
who  were  convicted  of  murder,  denoted  by 
P°c\  a,  on  the  whole,  moved  in  an  opposite 
direction.  The  zero  order  correlation 
coefficient  between  PXQi,  and  P^a  is  found 
to  be  -0.028,  while  that  between  PXQi 
and  P'^c  I  a  is  found  to  be  —0.19.  (In  princi- 
ple, the  product  P°aP°c\a  approximates 
the  value  of  Pc.)  The  general  implication 
of  this  analysis  is  that  the  simple  correla- 
tion between  estimates  of  the  murder  rate 
and  the  conditional  probabilities  of  execu- 
tion cannot  be  accepted  as  an  indicator 
of  the  true  differential  deterrent  effect  of 
capital  punishment,  because  the  simple 
correlation  is  likely  to  confound  the  off- 
setting effects  of  opposite  changes  in  Pc 
and  possibly  also  in  the  probability  and 
severity  of  alternative  punishments  for 
murder. 

Just  as  convictions  and  executions  are 
expected  to  be  substitutes  with  respect  to 
changes  in  the  shadow  cost  of  each  activ- 
ity, they  can  be  expected  to  be  comple- 
mentary with  respect  to  changes  in  the 
severity  of  damages  from  crime,  essentially 
because  such  changes  increase  the  marginal 
revenues  from  both  activities.   Since  an 
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exogenous  increase  in  the  rate  of  murder  is 
expected  to  increase  the  marginal  social 
damage  Z?„  and,  indirectly,  the  marginal 
costs  of  apprehension  and  conviction  C„ 
it  is  expected  to  induce  an  increase  in  the 
optimal  values  of  both  Pc  and  Pe\c.  This 
analysis  demonstrates  the  simultaneous 
relations  between  offense  and  defense  and 
suggests  that  the  deterrent  effects  of  con- 
viction and  execution  must  be  identified 
empirically  through  appropriate  simul- 
taneous equation  estimation  techniques. 

II.  New  Evidence  on  the  Deterrent 
Effect  of  Capital  Punishment 

A.  The  Econometric  Model 

In  the  empirical  investigation  an  at- 
tempt is  made  to  test  the  main  behavioral 
implications  of  the  theoretical  model.  The 
econometric  model  of  crime  and  law  en- 
forcement activity  deyised  by  the  author 
(1973a)  is  applied  to  aggregate  crime 
statistics  relating  to  the  United  States  for 
the  period  1933-69.  The  model  treats  esti- 
mates of  the  murder  rate  and  the  condi- 
tional probabilities  of  apprehension,  con- 
.  viction,  and  execution  as  jointly  deter- 
mined by  a  system  of  simultaneous  equa- 
tions. Since  data  limitations  rule  out  an 
eflicient  estimation  of  structural  equations 
relating  to  law  enforcement  activities  or 
private  defense  against  murder,  the  follow- 
ing discussion  focusses  on  a  supply-of- 
murders  function  actually  estimated  in 
this  study. 

1.  The  Murder  Supply  Function 

It  is  assumed  that  the  structural  equa- 
tions explaining  the  endogenous  variables 
of  the  model  are  of  a  Cobb- Douglas  variety 
in  the  arithmetic  means  of  all  the  relevant 
variables.  The  murder  supply  function  is 
specified  as  follows. 


(8) 


6) 


where  C  is  a  constant  term  and  Vi  is  a  dis- 
turbance term  assumed  to  be  subject  to  a 
first-order  serial  correlation.  The  regression 
equation  thus  can  be  written  as: 

(9)  y,=  YiA{  +X^B{  +v, 

where 


(10) 


J'l  =  pi'i  -1  +  Cl 


The  variables  yi,  Yi,  and  Xi  denote,  re- 
spectively, the  natural  logarithms  of  the 
dependent  variable,  other  endogenous 
variables,  and  all  the  exogenous  variables 
entering  equation  (8) ;  p  denotes  the  coeffi- 
cient of  serial  correlation,  and  the  sub- 
script —  1  denotes  one-period  lagged  values 
of  a  variable.  The  coefficient  vectors  A[ 
and  B[  have  been  estimated  jointly  withp 
and  the  standard  error  of  ei,  a-,,  via  a  non- 
Unear  three-round  estimation  procedure 
proposed  by  Ray  Fair. 

2.  Variables  Used 

The  dependent  variable  of  interest 
(Q/N)  is  the  true  rate  of  capital  murders  in 
the  population  in  a  given  year.  The  statis- 
tic actually  used,  (Q/N)",  is  the  number 
of  murders  and  nonnegligent  manslaughters 
reported  by  the  police  per  1,000  civilian 
population  as  computed  from  data  re- 
ported by  the  FBI  Uniform  Crime  Report 
(UCRy  and  the  Bureau  of  the  Census. 
This  statistic  can  serve  as  an  efficient  esti- 
mator of  the  true  Q/N  if  the  two  were 
related  by: 


(11) 


6)-(f 


expAt 


CPa   Pc\  a   Pe\c    U   L    Yp  A    exp  (I'l) 


where  k  indicates  the  ratio  of  the  true 
number  of  capital  murders  committed  in 
a  given  year  relative  to  all  murders  re- 
ported to  the  police,  and  fj.  denotes  random 

"  I  am  indebted  to  the  Uniform  Crime  Reporting 
Section  of  the  FBI  for  making  available  their  revised 
annual  estimates  of  the  total  number  cf  murders  and 
other  index  crimes  in  the  United  States  during  the 
period  1W3-65. 
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errors  of  reporting  or  identifying  murders. 
It  should  be  noted,  however,  that  the 
fraction  of  capital  murders  among  all 
murders  may  have  been  subject  to  a  syste- 
matic trend  over  time.  Indeed,  the  theory 
developed  in  Section  Ia  suggests  that  the 
decrease  in  the  tendency  to  apply  the 
death  penalty  in  the  United  States  over 
time  may  have  led  to  an  increase  in  the 
fraction  of  capital  murders  among  all 
murders.  More  important,  the  number  of 
reported  murders  may  have  decreased 
systematically  over  time  because  of  the  de- 
crease in  the  fraction  of  all  attempted  mur- 
ders resulting  in  the  death  of  the  victims 
due  to  the  continuous  improvement  in 
medical  technology.  To  account  for  such 
possible  trends,  the  term  k  in  equation  (11) 
can  be  defined  as  ^  =  5  exp(XT),  where  6 
and  X  are  constant  terms  and  T  denotes 
chronological  time.  Upon  substitution  of 
(<3/iV)°  for  {Q/N)  in  equation  (8),  the  in- 
verse values  of  5  and  /x  would  be  subsumed 
under  the  constant  term  C  and  the  stochastic 
variable  v,  respectively,  and  exp(  — XT) 
would  emerge  as  an  additional  explanatory 
variable.  Thus,  the  natural  value  of  T 
is  introduced  in  equation  (9)  as  an  inde- 
pendent exogenous  variable.'^ 

The  matrix  of  endogenous  variables 
associated  with  Fi  in  equation  (9)  includes 
the  conditional  probabilities  that  guilty 
offenders  be  apprehended,  convicted,  and 
executed  for  murder.  These  probabilities 
have  been  approximated  by  computing 
objective  measures  of  the  relevant  frac- 

"  Another  important  reason  for  introducing  chrono- 
logical time  as  an  exogenous  variable  in  equation  (8)  is 
to  account  for  a  possible  time  trend  in  missing  variables, 
in  particular,  the  average  length  of  imprisonment  for 
both  capital  and  noncapital  murders  for  which  no  com- 
plete time-series  is  available.  Scattered  evidence  shows 
rising  trends  in  the  median  value  of  prison  terms  served 
by  all  murder  convicts  over  a  large  part  of  the  period 
considered  in  this  investigation,  but  this  increase  may- 
have  been  largely  technical.  With  executions  being 
imposed  less  frequently  over  time,  the  frequency  of  life 
imprisonment  sentences  for  murder  convicts  may  have 
risen  accordingly,  thus  increasing  the  mean  or  mcrlian 
time  spent  in  prisons  by  these  convicts. 


tions  of  ofTenders  who  are  apprehended, 
convicted,  and  executed.  The  following 
paragraphs  contain  a  brief  discussion  of 
these  measures. 

Fa  is  measured  by  the  national  "clear- 
ance rates"  as  reported  by  the  FBI  UCR, 
-which  are  estimates  of  the  percentage  of 
all  murders  cleared  by  the  arrest  of  a 
suspect.  It  is  denoted  by  P^a.  The  condi- 
tional probability  Pc\  a  is  identically  equal 
to  Pch\  a- Fc\ch— the  product  of  the  con- 
ditional probabilities  that  a  person  who 
committed  murder  be  charged  once  ar- 
rested, and  that  he  be  convicted  once 
charged.  Statistical  exigencies  preclude  the 
estimation  of  a  complete  series  of  Pch\a, 
but  Pc\ch  is  estimated  by  the  fraction  of 
all  persons  charged  with  murder  who  were 
convicted  of  murder  in  a  given  year  as 
reported  by  the  FBI  UCR.  This  fraction, 
denoted  by  P°c\  a,  may  serve  as  an  efficient 
estimator  of  the  overall  true  probability 
Pc\a,  provided  that  Pch\a  were  either 
constant  over  time,  or  proportionally 
related  to  the  probability  of  arrest  Pa. 

The  actual  measures  of  Pe\c  consist  of 
alternative  estimates  of  the  expected  frac- 
tions of  persons  convicted  of  murder  in  a 
given  year  who  were  subsequently  exe- 
cuted, P^elc.  Because  no  complete  statis- 
tics on  the  disposition  of  murder  convicts 
by  type  of  punishment  are  available, 
however,  P°e\c  has  been  estimated  in- 
directly by  matching  annual  time-series 
data  on  convictions  and  executions.  Over 
most  of  the  period  considered  in  this  in- 
vestigation (up  to  1962),  executions  appear 
to  lag  convictions  by  12  to  16  months  on 
the  average.  An  objective  measure  of 
P°e\c  in  year  t,  therefore,  may  be  the 
ratio  of  the  number  of  persons  executed  in 
year  t-|-l  to  the  number  convicted  in  year 
t  or  PXQi  =  Et+-i/Ct.^-  It  must  be  pointed 

"  Fxecution  figures  are  based  on  National  Prisons 
Statistics  Bulletin  {NFS)  statistics.  Conviction  figures 
are  derived  by  Ct  =  Q['P°OtP"t|at.  Statistics  on  the  time 
elapsed  between  sentencing  and  execution  can  be  found 
in  NFS  numbers  20  and  45. 
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out,  however,  that  the  number  of  persons 
executed  in  year  t+1,  and  hence  PXQi,  is, 
of  course,  unknown  in  year  t  and  must  be 
forecast  by  potential  offenders.  Even  if 
expectations  with  respect  to  PXQi  were 
unbiased  on  the  average,  the  actual  mag- 
nitude of  PXQi  is  likely  to  deviate  random- 
ly from  its  expected  value  in  year  t.  The 
effect  of  such  random  noise  would  be  to 
bias  the  regression  coefficient  associated 
with  PXQi  toward  zero.  I  have  therefore 
constructed  four  alternative  forecasts  of 
the  desired  variable:  PXQi_^  =  Et/Ci-i; 
PXQ2  =  Et/C,;  TXQi=  the  systematic  part 
of  PXQi  computed  via  a  linear  distributed 
lag  regression  of  PXQi  on  three  of  its 
consecutively  lagged  values;  and  PDLi  = 
the  systematic  part  of  PXQi  computed  via 
a  second  degree  polynomial  distributed  lag 
function  relating  PXQi  and  four  of  its 
consecutively  lagged  values.  The  advan- 
tage of  using  these  alternative  estimates 
of  the  expected  P''e\c  is  that  all  being 
based  on  past  data,  they  may  be  treated 
largely  as  predetermined  rather  than  as 
endogenous  variables.  Alternatively,  PXQi 
is  treated  as  an  endogenous  variable  along 
with  P°a  and  P^c\a,  and  its  systematic 
part  is  computed  via  the  reduced  form 
regression  equation  (see  Table  3). 

Two  difficulties  associated  with  the 
use  of  the  proposed  estimates  of  P°e|c  as 
measures  of  the  true  conditional  probabil- 
ity of  execution  warrant  special  attention. 
First,  it  may  be  argued  that  the  fraction 
of  convicts  executed  for  murder  may  repre- 
sent only  the  fraction  of  those  convicted 
of  capital  murders  among  all  murder  con- 
victs. Variations  in  PXQi  or  in  other  re- 
lated estimates  might  then  be  entirely  un- 
related to  the  probability  that  a  convict 
liable  to  be  punished  by  the  death  penalty 
will  be  actually  executed,  and  the  expected 
elasticity  of  the  murder  rate  with  respect 
to  these  estimates  might  be  nil.  However, 
the  significant  downward  trend  in  PXQi 
between    1933   and    1967   suggests,   espe- 


cially during  the  1960's,  that  it  may 
serve  as  a  useful  indicator  of  the  relative 
variations  in  the  true  Pe\c.  Second,  it 
should  be  noted  that  the  relative  variation 
in  the  reported  national  murder  rate 
relates  to  the  United  States  as  a  whole, 
whereas  the  measures  of  P^e\c  relate  to 
only  a  subset  of  states  which  retained  and 
actually  enforced  capital  punishment 
throughout  the  period  considered.  Thus, 
the  empirical  estimates  of  the  elasticities 
of  the  national  murder  rate  with  respect 
to  P^e]  c  may,  on  this  ground,  be  expected 
to  understate  the  true  elasticities  of  the 
murder  rate  in  retentionist  states  only. 
The  matrix  of  exogenous  variables  as- 
sociated with  Xi  in  equation  (9)  includes 
annual  census  estimates  of  the  labor  force 
participation  rate  of  the  civilian  popula- 
tion 16  years  and  over  (calculated  by 
excluding  the  armed  forces  from  the  total 
noninstitutional  population)  L;  the  unem- 
ployment rate  of  the  civilian  labor  force 
U;  Milton  Friedman's  estimate  of  real 
per  capita  permanent  income  (extended 
through  1969)'^  Yp]  the  percentage  of 
residential  population  in  the  age  group 
14-25,  A  ;  and  chronological  time  T.  Other 
exogenous  variables  assumed  to  be  associ- 
ated with  the  complete  simultaneous 
equation  model  of  murder  and  law  en- 
forcement Xi  are  one-year  lagged  esti- 
mates of  real  expenditure  on  police  per 
capita  XPOL-i  and  annual  estimates  of 
real  expenditure  by  local,  state,  and 
federal  governments  per  capita  XGOV. 
Real  expenditures  are  computed  by  de- 
flating Survey  of  Current  Business  esti- 
mates of  current  e.xpenditures  by  the 
implicit  price  deflator  for  all  governments. 
In  addition,  Xi  includes  the  size  of  the 
total  residential  population  in  the  United 
States  A'',  and  the  percent  of  nonwhites  in 


"  I  am  indebted  to  Edi  Kami  for  making  available  to 
me  his  updated  calculations  of  the  permanent  income 
variable. 
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residential  population  NW.  The  reason 
for  including  NW  in  the  list  of  variables 
subsumed  under  Xi  is  discussed  below  in 
Section  IIb.  A  list  of  all  the  variables 
used  in  the  regression  analysis  is  given  in 
Table  2. 

B .  The  Empirical  Findings 

An  interesting  finding  which  poses  a 
challenge  to  the  validity  of  the  analysis 
in  Section  I  is  that  over  the  period  1933- 
69,  the  simple  correlation  between  the  re- 
ported murder  rate  and  estimates  of  the 
objective  risk  of  execution  given  convic- 
tion of  murder  is  positive  in  sign.  For 
example,  the  simple  correlation  coeffi- 
cients between  {Q/NY  and  PXQ,,  PXQ,_„ 
and  PXQi  are  found  to  be  0.140,  0.096,  and 
0.083,  respectively.  However,  the  results 
change  substantively  and  are  found  to  be 


in  accordance  with  the  theoretical  pre- 
dictions and  statistically  meaningful  when 
the  full  econometric  framework  developed 
in  the  preceding  section  is  implemented 
against  the  relevant  data.  Despite  the 
numerous  limitations  inherent  in  the 
empirical  counterparts  of  the  desired 
theoretical  constructs,  the  regression  re- 
sults reported  in  Tables  3  and  4  uniformly 
exhibit  a  significant  negative  elasticity  of 
the  murder  rate  with  respect  to  each 
alternative  measure  of  the  probability  of 
execution.  More  importantly,  the  regres- 
sion results  also  corroborate  the  specific 
theoretical  predictions  regarding  the  effects 
of  apprehension,  conviction,  unemploy- 
ment, and  labor  force  participation. 

Table  3  shows  that  the  estimated  elas- 
ticity of  the  murder  rate  with  respect  to 
the  conditional  probability  of  execution  is 


Table  2— Variables  Used  in  the  Regression  Analysis,  Annual  Observations  1933-69 


Variable 


Standard 
Mean        Deviation    Arithmetic 
(Natural  Logarithms)         Mean 


y\{  (Q/^)°  =  Crime  rate:  offenses  known  per  1,000  civilian  population.  —2.857  0.156 


X.\ 


Xil 


P'a  =  Probability  of  arrest:  percent  of  offenses  cleared. 
P'cl  a  =  Conditional  probability  of  conviction:  percent  of  those  charged 

who  were  convicted  of  murder." 
P''e|c  =  Conditional  probability  of  execution;  PXQi^tht  number  of 

executions  for  murder  in  the  year  t  +  1  as  a  percent  of  the 

total  number  of  convictions  in  year  t.*" 

L= Labor  force  participation:  fraction  of  the  civilian  population 
in  the  labor  force. 

I/= Unemployment  rate:  percent  of  the  civilian  labor  force  un- 
employed. 

A  =  Fraction  of  residential  population  in  the  age  group  14-24. 

Kp  =  Friedman's  estimate  of  (real)  permanent  income  per  capita 
in  dollars. 

T  =  Chronological  time  (years):  31-37. 

A'W  =  Fraction  of  nonwhites  in  residential  population. 
jV  =  Civilian  population  in  1,000s. 
XGOV  =  PeT  capita  (real)  expenditures  (excluding  national  defense) 
of  all  governments  in  million  dollars. 
ATPOZ,-!  =  Per  capita  (real)  expenditures  on  police  in  dollars  lagged  one 
one  year." 


4.997 
3.741 


0.176 


2.114 


0.038 
0.175 


1.749 


0.306 


0.058 

89.835 
42.733 

2.590 


-0.546 

0.030 

0.579 

1.743 

0.728 

7.532 

-1.740 

0.118 

0.177 

6.868 

0.338 

1012.35 

2.685 

0.867 

19.00 

-2.212 

0.063 

fVllO 

11.944 

0.161 

M55>S3 

-7.661 

0.50! 

.0005^ 

8.638 


"  The  figures  for  P''c\a  (1933-35)  and  XPOL  (all  the  odd  years  1933-51)  were  interpolated  via  an  auxiliary  re- 
gression analysis. 

'•  The  actual  number  of  executions  1968,  1969,  and  1970  was  zero.  However,  the  numbers  were  assumed  equal  to 
1  in  each  of  these  years  in  constructing  the  value  of  PXQi  in  1967-69. 
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Table  3 — Modified  First  Differences  of  Murder  Rates  (in  natural  logarithms)  Regressed 
Against  Corresponding  Modified  First  Differences  of  Selected  Variables  Set  I  (1933-69) 

(S/Si  in  parentheses) 


Effectivt  Period 

p(.CORC) 

C 

(Constant) 

A'P°a 

A'P°e|a 

Alternative  A*  i"«|c 

h-L 

AM 

A'Fp 

A*y 

D.W.  Statistic 

*. 

^'PXQx 

^•PXQ,  A'PXQ,_^ 

AT 

1.  1935-69 

0.257 

-3.176 

-1.553 

-0.455 

-0.039 

-1.336 

0.630 

1.481 

0.067 

-0.047 

1.84 

0.052 

(-0.78) 

(-1.99) 

(-3.58) 

(-1.59) 

(-1.36) 

(2.10) 

(4.23) 

(2.00) 

(-4.60) 

2.  1935-69 

0.135 

-4.190 

-1.182 

-0.386 

-0.068 

-1.277 

0.481 

1.318 

0.062 

-0.047 

1.82 

0.042 

(-I.2S) 

(-1.83) 

(-3.85) 

(-3.69) 

(-1.59) 

(2.19) 

(4.86) 

(2.38) 

(-6.61) 

3.  1935-69 

0.077 

-4.419 

-1.203 

-0.374 

-0.065 

-1.405 

0.512 

1.355 

0.068 

-0.047 

1.81 

0.045 

(-1.25) 

(-1.78) 

(-3.59) 

L'lXQi 

(-3.29) 

^^PDU  l'pxQk 

(-1.63) 

(2.26) 

(4.88) 

(2.55) 

(-6.54) 

4.  1937-69 

0.291 

-2.447 

-1.461 

-0.487 

-0.049 

-1.393 

0.524 

1.295 

0.063 

-0.044 

2.00 

0.046 

(-0.61) 

(-2.03) 

(-3.38) 

(-2.26) 

(-1.58) 

(1.94) 

(3.90) 

(2.09) 

(-4.93) 

5.  1939-69 

-0.207 

6.868 

-2.225 

-0.850 

-0.062 

-0.457 

0.059 

0.580 

0.014 

-0.032 

2.15 

0.050 

(1.39) 

(-3.04) 

(-4.124) 

(-3.82) 

(-0.50) 

(0.23) 

(1.70) 

(0.43) 

(-4.09) 

6.  1935-69 

0.208 

-3.503 

-1.512 

-0.424 

-0.059 

-1.368 

0.485 

1.455 

0.064 

-0.050 

1.86 

0.051 

(-0.85) 

(-1.94) 

(-3.38) 

(-1.73) 

(-1.38) 

(1.42) 

(4.25) 

(1.93) 

(-4.87) 

Note:  All  variables  except  T  are  in  natural  logarithms.  The  definitions  of  these  variables  are  given  in  Table  2.  The  term  A*X  denotes  the  linear 
operation  ,Y  — jf.V-i.  Tlie^valueof  p  is  estimated  via  the  Cochrane-Orcutt  iterative  procedure  I.CORC).  The  term  5,  is  defined  in  Section  IIaI. 
The  terms  A'/'a  and  Li'Pc\a  in  equations  1-5  are  computed  via  a  reduced  form  regression  equation, including;  C(con.stant),  Q/A'-i,  Pa-\, 
Pc\a-i,  P°fic,  L,  A,  Yp,  U,  T,  P'elc-i,  L-i,  A-i,  Kp-i,  V-u  XPOLt,  XGOV,  \W,  .V.The  terms  A'Pa.  A'Aja,  and  A'#A'(3i  in  equation  6 
are  computed  via  the  same  reduced  form  with  PXQi(P°e\c)  excluded. 


lowest  in  absolute  magnitude  when  the 
objective  measure  of  Pe\c,  PXQi,  is 
treated  in  the  regression  analysis  as  if  it 
were  a  perfectly  forecast  and  strictly 
exogenous  variable.  The  algebraic  value 
of  the  elasticity  associated  with  PXQi  is 


—  0.039  with  upper  and  lower  95  percent 
confidence  Umits  (calculated  from  the 
normal  distribution)  of  0.008  and  -0.086. 
The  corresponding  elasticities  associated 
with  the  alternative  measures  of  Pe\c, 
PXQy_„  PXQi,  TXQu  PXQ„  and  PDU 


Table  4 — Modified  First  Differences  of  Murder  Rates  (in  natural  logarithms)  Regressed 

.Vgainst  Corresponding  Modified  First  Differences  of  Selected  Variables  Set  II: 

Alternative  Time  Periods  and  Other  Tests 

03/5«  in  parentheses) 


Effective  Period 

$(CORC) 

C 

(Constant) 

A«P°ei<; 

War  Years 
Dummy 
(1942-45) 

D.W.  Statistic 

*. 

A*P°o 

A'KU 

A' PXQi  _ 

A'TA-Oi 

A'/. 

AM 

A«Fp 

A'C/ 

A'T 

1.  1935-69' 

0.059 

-4.060 

-1.2<7 

-0.345 

.-0.066 

-1.314 

0.450 

1.318 

0.068 

-0.046 

1.80 

0.044 

(-1.00) 

-1.56) 

(-3.07) 

(-3.33) 

(-1.49) 

(2.20) 

(4.81) 

(2.50) 

-5/54) 

2.  1937-69» 

0.287 

-2.568 

-1.435 

-0.474 

-0.049 

-1.388 

0.526 

1.289 

0.063 

—  (L04^ 

1.99 

0.046 

(-0.61) 

-1.87) 

(-3.22) 

(-2.31) 

(-1.57) 

(1.94) 

(3.91) 

(2.10) 

-4.96) 

3.  1935-69'' 

— 

-3.608 

-1.385 

-0.345 

-0.064 

-1.218 

0.482 

1.348 

0.058 

-0.047 

1.49 

0.046 

(-1.03) 

-2.12) 

(-3.25) 

(-3.52) 

(-1.40) 

(2.13) 

(4.94) 

(2.59) 

(-6.69). 

4.  1935-69 

0.061 

-4.882 

-1.172 

-0.383 

-0.069 

-1.487 

0.477 

1.393 

0.077 

0.018 

-0.048 

1.84 

0.W6 

(-1.32) 

-1.73) 

(-3.20) 

(-3.22) 

(-I.6I) 

(1.89) 

(4.30) 

(1.95) 

(0.31) 

-5.76) 

5.  1937-69 

0.250 

-2.086 

-1.634 

-0.508 

-0.055 

-1.444 

0.405 

1.334 

0.077 

0.035 

-0.045 

2.08 

0.048 

(-0.51) 

-2.16) 

(-2.83) 

(-2.36) 

(-1.51) 

(1.23) 

(3.73) 

(1.80) 

(0.50) 

-4.72) 

6.  1941-69 

-0.164 

3.025 

-1.744 

-0.714 

-0.074 

-1.008 

0.141 

0.734 

0.028 

-0.036 

2.21 

0.048 

(0.57) 

-2.21) 

(-3.70) 

(-3.70) 

(-l.W) 

(0.56) 

(2.06) 

(0.91) 

-4.40) 

7.  1941-69 

-0.029 

3.752 

-1.947 

-0.723 

-0.066 

-0.962 

0.152 

0.771 

0.0311 

-0.036 

2.13 

0.048 

(0.68) 

-2.38) 

(-3.69) 

(-3.34) 

(-0.99) 

(0.55) 

(2.00) 

(0.96) 

-4.13) 

8.  1933-66 

-0.001 

-5.678 

-0.564 

-0.265 

0.055 

-2.111 

0.283 

0.922 

0.036 

-0.035 

1.90 

0.033 

(-2.21) 

-1.10) 

(-3.49) 

(-3.72) 

(-3.18) 

(1.65) 

(4.15) 

(1.74) 

-6.30) 

9.  1939-66 

0.016 

-2.601 

-0.946 

-0.360 

-O.OSl 

-1.765 

0.212 

0.780 

0.027 

-0.033 

1.96 

0.037 

(-0.598) 

-1.38) 

(-1.984) 

(-3.23) 

(-2.254) 

(1.03) 

(2.920) 

(1.11) 

-4.99) 

Note:  same  references  as  in  Table  3  but  the  reduced  form  used  to  compute  A'J'°a  and  A'/"c|o  does  not  include  N. 
'  Same  as  equations  3  and  4  in  Table  3  with  the  missing  data  pertaining  to  X POL-i  interpolated  via  a  smoothing  procedure. 
"■  Same  as  equation  4  in  Table  3  with  p  assumed  to  be  zero  (level  regression). 
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vary  between  —0.049  and  —0.068  with 
upper  and  lower  90  percent  confidence 
limits  ranging  between  —0.01  and  —0.10. 
These  results  have  been  anticipated  by 
the  analysis  of  Section  IIa2  where  it  was 
suggested  that  the  regression  coefficient 
associated  with  PXQ\  is  likely  to  be  biased 
toward  zero  due  to  the  effect  of  random 
forecasting  errors.  In  addition,  since  the 
analysis  of  optimal  social  defense  against 
murder  suggests  that  an  exogenous  change 
in  (Q/N)  may  change  the  socially  optimal 
value  of  Pe\c  in  the  same  direction,  the 
coefficient  associated  with  PXQi  may  be 
biased  toward  a  positive  value  because  of  a 
potentially  positive  correlation  between 
{Q/N)  and  the  unsystematic  part  of  PXQi. 
This  simultaneous  equation  bias  is  ex- 
pected to  be  eliminated  when  the  system- 
atic part  of  PXQi  is  estimated  via  the 
reduced  form  regression  equation  (PXQi). 
It  is  noteworthy  that  the  estimated 
elasticities  of  {Q/N)°  with  respect  to  al- 
ternative measures  of  Pe\c  are  found 
generally  low  in  absolute  magnitude.  This, 
perhaps,  is  the  principal  reason  why  pre- 
vious studies  into  the  effect  of  capital 
punishment  on  murder  using  simple  cor- 
relation techniques  and  rough  measures 
of  the  conditional  risk  of  execution  have 
failed  to  identify  a  systematic  association 
between  murder  and  the  risk  of  execution. 
The  regression  results  regarding  the 
effects  of  P°a,  P°c\  a,  and  P°e\  c  constitute 
perhaps  the  strongest  findings  of  the  em- 
pirical investigation.  Not  only  do  the  signs 
of  the  elasticities  associated  with  these 
variables  conform  to  the  general  theoreti- 
cal expectations,  but  their  ranking,  too,  is 
consistent  with  the  predictions  in  Section 
I.  Table  3  shows  that  the  elasticities 
associated  with  P^a  range  between  —1.0 
and  —1.5,  whereas  the  elasticities  associ- 
ated with  P^c\a  in  the  various  regression 
equations  range  between  —0.4  and  —0.5. 
And,  as  indicated  in  the  preceding  para- 
graph,   the    elasticities    associated    with 


P^e\c  are  lowest  in  absolute  magnitude. 
Consistent  with  predictions  and  evidence 
presented  in  Section  Ib  regarding  a  nega- 
tive association  between  P°e\c  on  the  one 
hand  and  P°a  and  P°c\a  on  the  other, 
introduction  of  the  latter  variables  in  the 
regression  equation  is  found  to  be  par- 
ticularly useful  in  isolating  the  (negative) 
deterrent  impact  of  estimates  of  P°e\c.  Of 
similar  importance  is  the  introduction  of 
the  time  trend  T. 

The  estimated  values  of  the  elasticities 
associated  with  the  unemployment  rate 
U ,  labor  force  participation  L,  and  perma- 
nent income  Yp  in  Table  3  are  not  incon- 
sistent with  the  theoretical  expectations 
discussed  in  Section  1a.  Of  particular 
interest  is  that  the  effects  of  equal  per- 
centage changes  in  P°e|  c  and  U  are  found 
to  be  nearly  alike  in  absolute  magnitude. 
Because  murder  is  often  a  by-product  of 
crimes  involving  material  gains,  the  posi- 
tive effect  of  U  on  {Q/N)°  may  be  at- 
tributed in  part  to  the  effect  of  the  reduc- 
tion in  legitimate  earning  opportunities  on 
the  incentive  to  tommit  such  crimes.  In- 
deed, preliminary  time-series  regression 
results  show  that  the  elasticities  of  robbery 
and  burglary  rates  with  respect  to  the  un- 
employment rate  are  even  larger  in  magni- 
tude than  the  corresponding  elasticities  of 
the  murder  rate.  These  results  conform 
more  closely  to  theoretical  expectations 
than  do  the  results  in  a  cross-state  regres- 
sion analysis  (see  the  author  (1973a)). 
The  re^sc^,  presumably,  is  that  due  to 
their  higl^er  correlation  with  cyclical  vari- 
ationsNji^'thc  demand  for  labor,  changes  in 
U  over  time  measure  the  variations  in 
both  involuntary  unemployment  and  the 
duration  of  such  unemployment  more 
effectively  than  do  variations  in  U  across 
states  at  a  given  point  in  time.  The  esti- 
mated negative  effect  of  variations  in  the 
labor  force  participation  rate  on  the 
murder  rate  can  be  explained  along  simi- 
lar lines.  Theoretically,  variations  in  L  are 
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likely  to  reflect  opposing  income  and  sub- 
stitution effects  of  changes  in  market 
earning  opportunities.  However,  with  mea- 
sures of  both  permanent  income  Yp,  and 
the  rate  of  unemployment  introduced  in 
the  regression  equation  as  independent 
explanatory  variables,  changes  in  L  may 
reflect  a  pure  substitution  effect  of  changes 
in  legitimate  earning  opportunities  on  the 
incentive  to  commit  crimes  both  against 
persons  and  property.'^  Finally,  the  posi- 
tive association  between  Yp  and  {Q/N)° 
need  not  imply  a  positive  income  elasticity 
of  demand  for  hate  and  malice  since 
changes  in  the  level  of  the  personal  distribu- 
tion of  income  may  be  strongly  correlated 
with  payoffs  on  crimes  against  property. 
If  legitimate  employment  opportunities 
are  effectively  accounted  for  by  U  and  by 
L,  changes  in  Yp  may  be  highly  correlated 
with  similar  changes  in  the  incidence  of 
crimes  against  property.  Such  a  partial  cor- 
relation is  indeed  observed  across  states 
and  in  a  time-series  regression  analysis  of 
crimes  against  property  now  in  progress. 
The  positive  effect  of  variations  in  the 
percentage  of  the  population  in  the  age 
group  15-24,  A,  on  the  murder  rate  is  con- 
sistent with  the  cross-state  evidence  con- 
cerning the  correlation  between  these 
variables.  A  possible  explanation  for  this 
finding  was  already  offered  in  Section  IIa2. 
Additional  analysis,  not  reported  herein, 
indicated  that  the  effect  of  the  percentage 

"  A  possible  explanation  for  the  significant  negative 
association  between  labor  force  participation  and  par- 
ticularl}'  crimes  against  the  person  is  that  interpersonal 
frictions  and  social  interactions  leading  to  acts  of  malice 
occur  mostly  in  the  nonmarket  or  home  sector  rather 
than  at  work.  An  increase  in  the  total  time  spent  in  the 
nonmarket  sector  fa  reduction  in  L)  might  then  generate 
a  positive  scale  effect  on  the  incidence  of  murder.  This 
ad  hoc  h\pothesis  is  nevertheless  su[)ported  by  FBI 
UCR  evidence  on  the  seasonal  pattern  of  murder.  This 
crime  rate  peaks  twice  a  year:  around  the  holiday 
season  (December;  and  around  the  summer  vacation 
season  (July-.\ugust)  in  which  relatively  more  time  is 
spent  out  of  work.  It  is  also  supported  by  evidence  that 
the  frequency  of  murders  on  weekends  is  significantly 
higher  than  on  weekdays  (see  William  Graves,  p.  327). 


of  nonwhites  in  the  population  NW  be- 
comes statistically  insignificant  when  the 
time  trend  T  is  introduced  as  an  inde- 
pendent explanatory  variable  in  the  regres- 
sion equation.  Consequently,  this  variable 
is  excluded  from  the  regressions  estimating 
the  supply  of  murders  function.  This  result 
stands  in  sharp  contrast  to  the  ostensibly 
positive  effect  of  NW  on  the  murder  rate 
across  states.  I  have  argued  elsewhere  in 
this  context  that  the  apparently  higher  par- 
ticipation rate  of  nonwhites  in  all  criminal 
activities  may  result  largely  from  the 
relatively  poor  legitimate  employment  op- 
portunities available  to  them  (see  the 
author  (1973a)).  Since,  over  time,  varia- 
tions in  these  opportunities  may  be  effec- 
tively accounted  for  by  the  variations  in 
U  and  L,  the  estimated  independent 
effect  of  NW  may  indeed  be  nil.  The  nega- 
tive partial  effect  of  T  on  (Q/N)''  reported 
in  Tables  3  and  4  is  not  inconsistent  with 
the  predictions  advanced  in  Section  IIa2. 
The  regression  results  are  found  to  be 
robust  with  respect  to  the  functional  form 
of  the  repression  equation.  In  addition, 
/estimating  the  regression  equations  by 
'introducing  the  levels  of  the  relevant  vari- 
ables rather  than  their  modified  first  dif- 
ferences (that  is,  assuming  no  serial  cor- 
relation in  the  error  terms)  artificially 
reduces  the  standard  errors  of  the  regres- 
sion coefiicients  as  would  be  expected  on 
purely  statistical  grounds  (see  Table  4, 
equation  (3)).  The  results  are  further  in- 
sensitive as  to  the  specific  estimates  of 
expenditures  on  police  used  in  the  reduced 
form  regression  equation.  The  data  for 
this  variable  are  not  available  for  all  the 
odd  years  between  1933  and  1951  and  the 
missing  statistics  were  interpolated  either 
via  a  reduced  form  regression  analysis 
(XPOL)  or  a  simple  smoothing  procedure. 
The  results  are  virtually  identical  (com- 
pare equations  (1)  and  (2)  in  Table  4 
with  equations  (3)  and  (4)  in  Table  3). 
The  introduction  of  a  dummy  variable 
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distinguishing  the  World  War  II  years 
(1942-45)  from  other  years  in  the  sample 
has  no  discernible  effect  on  the  regression 
results,  while  the  effect  of  the  dummy  vari- 
able itself  appears  to  be  statistically  insig- 
nificant. 

Of  more  importance,  the  qualitative 
results  reported  in  Table  3  are  for  the  most 
part  insensitive  to  changes  in  the  specific 
interval  of  time  investigated  in  the  regres- 
sion analysis,  as  indicated  by  the  results 
reported  in  Table  4.  However,  the  absolute 
magnitudes  of  some  of  the  estimated  elas- 
ticities, especially  those  associated  with 
P^a,  P°c  I  a,  F°e  \  c,  U,  and  L  do  change  when 
estimated  from  different  subperiods.  Fi- 
nally, the  time-series  estimates  of  the  sup- 
ply-of-murders  function  appear  quite  con- 
sistent with  independent  estimates  derived 
through  a  cross-state  regression  analysis 
using  data  from  1960.  A  detailed  discussion 
of  related  issues  is  included  in  the  author 
(1973b). 

III.  Some  Implications 

A.'  Tire  Apparent  EJfect  of  Capital  Pim- 
ishmcnt:  Deterrence  or  Incapacitation? 
It  has  already  been  hinted  in  the  intro- 
duction to  this  paper  that  an  apparent 
negative  effect  of  execution  on  the  murder 
rate  may  merely  reflect  the  relative  pre- 
ventive or  incapacitating  impact  of  the 
death  penalty  which  eliminates  the  possi- 
bility of  recidivism  on  the  part  of  those 
executed.  An  estimation  of  the  differen- 
tial preventive  effect  of  execution  relative 
to  imprisonment  for  capital  murder  has 
been  attempted  in  this  study  through  an 
application  of  a  general  model  of  the  pre- 
ventive effect  of  imprisonment  developed 
in  the  author  (1973a).  In  this  application 
of  the  model,  execution  is  identified  with 
an  imprisonment  term  Te,  which  is  equal 
to  the  life  expectancy  of  an  average  offen- 
der imprisoned  for  murder.  The  differen- 
tial preventive  impact  of  execution  is  esti- 
mated by  taking  account  of  the  alternative 


average  sentence  served  by  those  impris- 
oned for  capital  murder  Tm,  the  fractions 
of  potential  murders  executed  and  im- 
prisoned, and  the  rate  of  population 
growth. 

Derivation  of  the  expected  partial 
elasticity  of  the  murder  rate  with  respect 
to  the  fraction  of  convicts  executed,  crp\\c, 
is  omitted  here  for  lack,  of  space.  I  shall 
point  out  only  that  estimates  of  ap\\c 
derived  on  the  basis  of  the  extremely  un- 
realistic assumption  that  any  potential 
murderer  at  large  (outside  prison)  com- 
mits one  murder  each  and  every  year  and 
for  values  of  Te  and  Tw  estimated  at  40, 
and  between  10  and  16  years,  respectively, 
vary  between  0.020  and  0.037  (see  the 
author  (1973b)).  These  estimates,  there- 
fore, do  not  account  for  the  full  magni- 
tudes of  the  absolute  values  of  the  elastici- 
ties of  the  murder  rate  with  respect  to  esti- 
mates of  the  fraction  of  convicts  executed 
that  are  reported  in  Tables  3  and  4.  More- 
over, according  to  the  model  of  law  en- 
forcement involving  only  preventive  ef- 
fects, the  partial  elasticity  of  the  murder 
rate  with  respect  to  the  fraction  of  those 
apprehended  for  muder  P°a  is  expected  to 
be  identical  to  the  corresponding  elasticity 
with  respect  to  the  fraction  of  those  appre- 
hended and  charged  with  murder  who  were 
convicted  of  this  crime,  P°c\  a.  The  reason, 
essentially,  is  that  equal  percentage 
changes  in  either  P°a  or  P^c\a  have  the 
same  effect  on  the  fractions  of  offenders 
who  are  incapacitated  through  incarcera- 
tion or  execution,  and  thus  should  have 
virtually  equivalent  preventive  effects  on 
the  murder  rate.  This  prediction  is  ostensi- 
bly at  odds  with  the  significant  positive 
difference  between  empirical  estimates  of 
the  murder  rate  with  respect  to  P°a  and 
P°c\a.  In  contrast,  the  latter  findings  are 
consistent  with  implications  of  the  deter- 
rent theory  of  law  enforcement  (see  equa- 
tion (3)).  In  light  of  these  observations 
one    cannot    reject    the    hypothesis    that 
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punishment  in  general,  and  execution  in 
particular,  exert  a  unique  deterrent  effect 
on  potential  murderers. 

B .  Tentative  Estimates  of  the  Tradeof 
Between  Executions  and  Murders 

The  regression  results  concerning  the 
partial  elasticities  of  the  reported  murder 
rate  with  respect  to  various  measures  of 
the  expected  risk  of  execution  given  con- 
viction in  different  subperiods  (S3,  can  be 
restated  in  terms  of  expected  tradeoffs 
between  the  execution  of  an  offender  and 
the  hves  of  potential  victims  that  might 
thereby  be  saved.  For  illustration,  con- 
sider the  regression  coefficients  associated 
with  PXQi  and  PXQi_^  in  equations  (6) 
and  (3)  of  Table  3.  These  coefficients, 
—  0.06  and  —0.065,  respectively,  may  be 
considered  consistent  estimates  of  the 
average  elasticity  of  the  national  murder 
rate,  {Q/NY,  with  respect  to  the  objective 
conditional  risk  of  execution,  P°e\c  = 
{E/Cy,  over  the  period  1935-69.  Evalu- 
ated at  the  mean  values  of  murders  and 
executions  over  that  period,  (2=8,965 
and  £=  75,  the  marginal  tradeoffs,  AQ/AE 
=  ($3^/£,  are  found  to  be  7  and  8,  respec- 
tively. Put  differently,  an  additional  exe- 
cution per  year  over  the  period  in  question 
may  have  resulted,  on  average,  in  7  or  8 
fewer  murders.  The  weakness  inherent  in 
these  predicted  magnitudes  is  that  they 
may  be  subject  to  relatively  large  predic- 
tion errors.  More  reliable  point  estimates 
of  the  c^pC-^cd  tradeoffs  should  be  com- 
puted at  the  n:>t'an  values  of  all  the  explan- 
atory variables  entering  the  regression 
equation  (hence,  also  the  mean  value  of 
the  dependent  vi'riable)  because  the  con- 
fidence interval  of  the  predicted  value  of 
the  dependent  variable  is  there  minimized. 
The  mean  values  of  the  dependent  vari- 
able and  the  explanatory  variable  used  to 
calculate  the  value  of  a.i  in  equation  (3) 
of  Tabic  3  are  found  to  be  nearly  identical 
with  the  actual  values  of  these  two  vari- 


ables in  1966  and  1959,  respectively.  The 
corresponding  values  of  murders  and  ex- 
ecutions in  these  two  years  were  Q(1966) 
=  10,920  and  £(1959)  =  41;  the  marginal 
tradeoffs  between  executions  and  murders 
based  on  the  latter  magnitudes  and  the 
elasticity  ($3=  —0.065  are  found  to  be  1  to 
17. 

It  should  be  emphasized  that  the  ex- 
pected tradeoffs  computed  in  the  preced- 
ing illustration  mainly  serve  a  method- 
ological purpose  since  their  vaUdity  is 
conditional  upon  that  of  the  entire  set  of 
assumptions  underlying  the  econometric 
investigation.  In  addition,  it  should  be 
pointed  out  that  the  90  percent  confidence 
intervals  of  the  elasticities  used  in  the 
preceding  illustrations  vary  approximately 
between  0  and  —0.10  implying  that  the 
corresponding  confidence  intervals  of  the 
expected  tradeoffs  in  the  last  illustration 
range  between  hmits  of  0  and  24.  As  the 
above  illustrations  indicate,  however,  al- 
though the  estimated  elasticities  ($3  re- 
ported in  Tables  3  and  4  are  low  in  absolute 
magnitude,  the  tradeoffs  between  execu- 
tions and  murders  implied  by  these  elas- 
ticities are  not  negligible,  especially  when 
evaluated  at  relatively  low  levels  of  execu- 
tions and  relatively  high  levels  of  murder.'^ 

Finally,  it  should  be  emphasized  that 
the  tradeoffs  discussed  in  the  preceding 
illustrations  were  based  upon  the  partial 

"  A  decrease  in  the  number  of  executions  in  1960 
from  44  to  2  (the  actual  number  of  executions  in  1967), 
which  implies  a  decline  of  95  percent  in  the  value  of 
Pe\c  in  that  year,  would  have  increased  the  murder  rate 
that  same  year  by  about  6.2  percent  from  0.05  to  0.053 
Iier  1,000  population  if  the  true  value  of  n,  were  equal 
to  0.065.  The  implied  increase  in  the  actual  number  of 
murders  in  1960  would  have  been  from  9,000  to  9,558. 
I'or  comparison,  note  that  the  actual  murder  rate  in 
1967  was  0.06  per  1,000  population  and  the  number  of 
murders  was  12,100.  The  values  of  other  explanatory 
variables  associated  with  the  supply  of  murders  func- 
tion were,  of  course,  quite  different  in  these  two  years. 
By  this  tentative  and  rough  calculation,  the  decline  in 
Pe\c  alone  might  have  accounted  for  aliout  25  percent 
of  the  increase  in  the  murder  rate  between  1960  and 
1967. 
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elasticity  of  (Q/N)°  with  respect  to  mea- 
sures of  P°e\c  and  thus,  implicitly,  on  the 
assumption  that  the  values  of  all  other 
variables  affecting  the  murder  rate  are 
held  constant  as  the  probability  of  execu- 
tion varies.  In  practice,  however,  the 
values  of  the  endogenous  variables  Fa 
and  Pc\  a  may  not  be  perfectly  controllable. 
The  theoretical  analysis  in  Section  Ib  sug- 
gests that  exogenous  shifts  in  the  optimal 
values  of  Pe\c  may  generate  offsetting 
changes  in  the  optimal  values  of  Pa  and 
Pc  a.  Indeed,  consistent  estimates  of  the 
elasticities  of  the  reported  murder  rates 
with  respect  to  alternative  measures  of 
P^e  c  that  were  derived  through  a  reduced 
form  regression"  analysis  using  as  explana- 
tory variables  only  the  exogenous  and  pre- 
determined variables  included  in  the  sup- 
ply of  offenses  function  and  other  struc- 
tural equations  {X^  and  X^  in  Table  2)  are 
found  to  be  generally  lower  than  the  elas- 
ticities reported  in  Table  3.'^  The  actual 
tradeoffs  between  executions  and  murders 
thus  depend  partly  upon  the  abihty  of 
law  enforcement  agencies  to  control  simul- 
tr.ueously  the  values  of  all  the  parameters 
chaf-acterizing  law  enforcement  activity. 

IV.  Conclusions 

This  paper  has  attempted  to  present  a 
systematic  analysis  of  the  relation  be- 
tween capital  punishment  and  the  crime  cf 
murder.  The  analysis  rests  on  the  pre- 
sumpdon  that  offenders  respond  to  incen- 
tives. Not  all  those  who  commit  murder 
may  respond  to  incentives.  But  for  the 
theory  to  be  useful  in  explaining  aggregate 
beh  vior,  it 's  fu^lcient  that  at  least  some 
so  bc'iave. 


■''"l^e  elasticities  associated  with  PXQi,  PXQ:  .. 
TXQi,  ^r.d  PDLi  in  this  modified  reduced  form  regrt;;. 
sion  analysis  rela'.ir.j  to  the  period  1934-69  are  fou-.d 
equa'  to  '-0.0269  r-0.83),  -0.0672  (-2.29),  -0.0!14 
(-1.99;.  and  -0.052  (-5.81),  respectively,  where  thr; 
numbers  in  parentr,::=-!s  are  the  ratios  of  the  coefficiet.i- 
to  t'"  T  standard  errors. 


Previous  investigations,  notably  those 
by  SelHn,  have  developed  evidence  used  to 
unequivocally  deny  the  existence  of  any 
deterrent  or  preventive  effects  of  capital 
punishment.  This  evidence  stems  by  and 
large  from  what  amounts  to  informal  tests 
of  the  sign  of  the  simple  correlation  be- 
tween the  legal  status  of  the  death  penalty 
and  the  murder  rate  across  states  and 
over  time  in  a  few  states.  Studies  per- 
forming these  tests  have  not  considered 
systematically  the  actual  enforcement  of 
the  death  penalty,  which  may  be  a  far 
more  important  factor  affecting  offenders' 
behavior  than  the  legal  status  of  the 
penalty.  Moreover,  these  studies  have 
generally  ignored  other  parameters  char- 
acterizing law  enforcement  activity  against 
murder,  such  as  the  probabiUty  of  appre- 
hension and  the  conditional  probability  of 
conviction,  which  appear  to  be  systemati- 
cally related  to  the  probabilitj'  of  punish- 
ment by  execution.  In  addition,  the  direc- 
tion of  the  causal  relationship  between  the 
rate  of  murder  and  the  probabilities  of 
apprehension,  conviction,  and  execution 
is  not  obvious,  since  a  high  murder  rate 
may  generate  an  upward  adjustment  in 
the  levels  of  these  probabilities  in  ac- 
cordance ■vs-ith  optimal  law  enforcement. 
Thus  the  sign  of  the  simple  correlation 
between  the  murder  rate  and  the  legal 
status,  or  even  the  effective  u?e  of  capital 
punishment,  cannot  provid?  conclusive 
evidence  for  or  against  the  existence  of  a 
deterrent  effect. 

The  basic  strategy  I  have  attempted  to 
follow  in  formulating  an  adecu.-'.te  analytic 
procedure  has  been  to  devc'.'.^y-  a  sim.ple 
economic  model  of  murder  and  defense 
against  murder,  to  derive  on  t':e  basis  of 
this  model  a  set  of  specific  behavioral 
implications  that  could  be  tested  against 
available  data,  and,  accordin^r^y,  to  test 
those  implications  statistica^'y.  The  theo- 
retical analysis  provided  sharp  predictions 
concerning  the  signs  and  the  relative  mag- 
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nitudes  of  the  elasticities  of  the  murder 
rate  with  respect  to  the  probabiHty  of  ap- 
prehension and  the  conditional  probabili- 
ties of  conviction  and  execution  for  mur- 
der. It  suggested  also  the  existence  of  a 
systematic  relation  between  employment 
and  earning  opportunities  and  the  fre- 
quency of  murder  and  other  related  crimes. 
Although  in  principle  the  negative  effect 
of  capital  punishment  on  the  incentive  to 
commit  murder  may  be  partly  offset,  for 
example,  by  an  added  incentive  to  elimi- 
nate witnesses,  the  results  of  the  empirical 
investigation  are  not  inconsistent  with 
the  hypothesis  that,  on  balance,  capital 
punishment  reduces  the  murder  rate.  But 
even  more  significant  is  the  finding  that 
the  ranking  of  the  elasticities  of  the  murder 
rate  with  respect  to  Pa,  Pc\a,  and  Pe\c 
conforms  to  the  specific  theoretical  pre- 
dictions. The  murder  rate  is  also  found 
negatively  related  to  the  labor  force  par- 
ticipation rate  and  positively  to  the  rate  of 
unemployment.  Xone  of  these  results  is 
compatible  with  a  hypothesis  that  offen- 
der? do  not  respond  to  incentives.  In  par- 
ticular, the  results  concerning  the  effects 
of  the  estimates  of  the  probabilities  of 
apprehension,  conviction,  and  execution 
are  not  consistent  with  the  hypothesis  that 
execution  or  imprisonment  decrease  the 
rate  of  murder  only  by  incapacitating  or 
preventing  apprehended  offenders  from 
committing  further  crimes. 

These  observations  do  not  imply  that 
the  empirical  investigation  has  proved  the 
existence  of  the  deterrent  or  preventive 
effect  of  capital  punishment.  The  results 
may  be  biased  by  the  absence  of  data  on 
the  severity  of  alternative  punishments 
for  murder,  by  the  use  of  national  rather 
than  state  statistics,  and  by  other  im- 
perfections. At  the  same  time  it  is  not  ob- 
vious whether  the  net  effect  of  all  these 
shortcomings  necessarily  exaggerates  the 
regression  results  in  favor  of  the  theorized 
results.  In  view  of  the  new  evidence  pre- 


sented here,  one  cannot  reject  the  hypothe- 
sis that  law  enforcement  activities  in 
general  and  executions  in  particular  do 
exert  a  deterrent  effect  on  acts  of  murder. 
Strong  inferences  to  the  contrary  drawn 
from  earlier  investigations  appear  to  have 
been  premature. 

Even  if  one  accepts  the  results  concern- 
ing the  partial  effect  of  the  conditional 
probability  of  execution  on  the  murder 
rate  as  valid,  these  results  do  not  imply 
that  capital  punishment  is  necessarily  a 
desirable  form  of  punishment.  Specifically, 
whether  the  current  level  of  application  of 
capital  punishment  is  optimal  cannot  be 
determined  independently  of  the  question 
of  whether  the  levels  of  alternative  punish- 
ments for  murder  are  optimal.  For  exam- 
ple, one  could  argue  on  the  basis  of  the 
model  developed  in  Section  Ia  that  if  the 
severity  of  punishments  by  means  other 
than  execution  had  been  greater  in  recent 
years,  the  apparent  elasticity  of  the  mur- 
der rate  with  respect  to  the  conditional 
probabiHty  of  punishment  by  execution 
would  have  been  lower,  thereby  making 
capital  punishment  ostensibly  less  efficient 
in  deterring  or  preventing  murders.  Again, 
this  observation  need  not  imply  that  the 
effective  period  of  incarceration  imposed 
on  convicted  capital  offenders  should  be 
raised.  Given  the  validity  of  the  analysis 
pursued  above,  incarceration  or  execution 
are  not  exhaustive  alternatives  for  effec- 
tively defending  against  murders.'"  In- 
deed, these  conventional  punishments  m?y 
be  considered  imperfect  means  of  deter- 

"  Ironically,  the  argument  that  capital  punishment 
should  be  abolished  because  it  has  no  deterrent  effect  on 
olTenders  might  serve  to  justify  the  use  of  capital  pun- 
ishment as  an  ultimate  means  of  prevention  of  crime, 
since  the  risk  of  recidivism  that  cannot  be  deterred  by 
the  threat  of  punishment  is  not  eliminated  entirely 
even  inside  prison  walls.  In  contrast,  since  the  results  of 
this  investigation  support  the  notion  that  execution 
exerts  a  pure  deterrent  effect  on  offenders,  they  can  be 
used  to  suggest  that  other  punishments,  even  those 
which  do  not  have  any  preventive  effect,  can  in  prin- 
cii:'.e  serve  as  substitutes. 
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rence  relative  to  monetary  fines  and  other 
related  compensations  because  the  high 
"price"  they  exact  from  convicted  offen- 
ders is  not  transferrable  to  the  rest  of 
society.  Moreover,  the  results  of  the  em- 
pirical investigation  indicate  that  the 
rate  of  murder  and  other  related  crimes 
may  also  be  reduced  through  increased 
employment  and  earning  opportunities. 
The  range  of  effective  methods  for  defense 
against  murder  thus  extends  beyond  con- 
ventional means  of  law  enforcement  and 
crime  prevention.  There  is  no  unambigu- 
ous method  for  determining  whether  capi- 
tal punishment  should  be  utilized  as  a  legal 
means  of  punishment  without  consider- 
ing at  the  same  time  the  optimal  values  of 
all  other  choice  variables  that  can  affect 
the  level  of  capital  crimes. 
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Herbert  D.  Sledd 


155  EAST  60TH  ST  .  CHICAGO.  ILLINOIS  60637     TELEPHONE  (312)  947-4016 


September  5,  1975 


Honorable  John  L.  McClellan 
Chairman,  Subcommittee  on  Criminal 

Laws  and  Procedures 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.  C.   20510 


RE:   Federal  Criminal  Code 
Revision  -  #101 


Dear  Mr.  Chairman: 


At  the  meeting  of  the  House  of  Delegates  of  the 
American  Bar  Association  held  August  11-13,  1975  the 
attached  resolution  was  adopted  upon  recommendation 
of  the  Section  of  Criminal  Justice. 

This  resolution  is  being  transmitted  for  ycrur 
information  and  whatever  action  you  may  deem  appro- 
priate. 

Please  do  not  hesitate  to  let  us  know  if  you 
need  any  further  information  or  have  any  questions, 
or  whether  we  can  be  of  any  assistance. 

Sincerely  yours, 

Herbert  D.  Sledd 

HDS/jfr 
Attachment 

cc:   Ben  R.  Miller,  Esquire 
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AMERICAN  BAR  ASSOCIATION  -  HOUSE  OP  DELEGATES 

SECTION  OF  CRIMINAL  JUSTICE 

RESOLUTION  101 

August,  1975 

BE   IT  RESOLVED ,   Upon  the  recommendation  of  the  Section 
of  Criminal  Justice  following  three  years  of  study  by  the 
Committee  on  Reform  of  Federal  Criminal  Laws  of  all  the 
sections  of  the  1971  Report  of  National  Commission  on  Reform 
of  Federal -Criminal  Laws  (cited  herein  as  "Brown  Commission"), 
and  of  H.R.  333,  94th  Congress,  1st  Session  (which  incorpor- 
ated the  Brown  Commission  draft  without  substantial  change) ; 
of  the  corresponding  sections  of  S.  1  and  S.  1400,  93rd 
Congress,  1st  Session  (both  based  upon  the  Brown  Commission 
draft);  and  of  the  general  provisions,  and  the  principles  of 
the  federal  jurisdiction,  criminal  liability,  sentence,  pro- 
bation and  parole  in  S.  1  and  its  identical  counterpart, 
H.R.  3907,  94th  Congress,  1st  Session  (cited  herein  as  "S.  1")  , 
that  the  American  Bar  Association  endorses  in  principle  the 
provisions  of  S,  1  and  its  counterpart  H.R.  3907,  now  pending 
in  the  94th  Congress,  1st  Session,  as  a  desirable  basis  for 
the  reform  of  the  federal  criminal  laws;  noting,  however, 
that  the  Commission  on  Correctional  Facilities  and  Services  . 
urges  the  particular  importance  of  amendments  to  reflect  the 
general  principles  set  out  in  Recommendations  26,  29,  31  and 
32  in  Appendix  A  hereto  and  the  relevant  sections  of  the 
ABA  Standards  Relating  to  the  Administration  of  Criminal 
Justice; 

BE  IT  FURTHER  RESOLVED,    That  any  such  legislation 
should  conform  to  the  general  principles  set  out  in  Appendix 
A  attached  hereto  and  to  the  relevant  sections,  of  the  ABA 
Standards  Relating  to  the  Administration  of  Criminal  Justice; 

BE  IT  FURTHER  RESOLVED,   That  the  President  of  the  Asso- 
ciation or  his  designee  be  authorized  to  appear  before  the 
appropriate  committees  and  subcommittees  of  Congress  to 
present  the  views  of  the  Association  with  regard  to  the 
above  matters,  to  submit  written  statements  in  support  of 
such  views,  and  to  testify  with  regard  thereto;  and 

BE   IT   FURTHER   RESOLVED,    That  the  Commission  on 
Correctional  Facilities  and  Services  and  interested  Sections 
and  Committees  be  authorized  to  appear  before  the  appropriate 
committees  and  subcommittees  of  Congress  to  present  their 
views  (so  far  as  relevant  to  their  respective  concerns) 
with  regard  to  any  provisions  of  bills  now  or  hereafter 
filed  in  Congress  to  revise  the  substantive  criminal  laws 
of  the  United  States,  which  are  not  governed  by  the  general 
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RESOLUTION  101  -  CONTINUED 


principles  set  forth  in  the  above  resolutions  of  this  House 
or  by  the  ABA  Standards  Relating  to  the  Administration  of 
Criminal  Justice,  to  submit  written  statements  in  support 
of  such  views,  and  to  testify  with  regard  thereto;  provided, 
that  such  appearances,  statements  and  testimony  shall  be 
subject  to  all  the  terms  and  conditions  set  forth  in  the 
vote  of  the  House  of  Delegates  in  August,  1973,  with  regard 
to  such  appearances. 
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APPENDIX  A 


The  Section  of  Criminal  Justice  makes  the  following  Recommendations 
to  the  House  of  Delegates  as  to  general  principles,  and  the  relevant  sec- 
tions of  the  ABA  Standards  Relating  to  the  Administration  of  Criminal 
Justice,  to  which  any  legislation  for  the  reform  of  the  federal  criminal 
laws  should  conform,  and  as  to  the  provisions  of  S.  1,  of  H.R.  3907,  and 
of  the  Brown  Commission  Report  incorporated  in  H.R.  333  which  conform 
thereto  and,  therefore,  should  be  supported  by  the  Association. 

•  The  "Comment"  following  each  of  the  Recommendations  is  for  explanatory 
purposes  only,  and  is  not  a  part  of  the  Recommendation  which  the  House  is 
asked  to  adopt. 

References  to  "S.  1"  are  to  the  1975  Senate  bill,  and  apply  equally  to 
H.R.  3907.   References  to  "Brown  Commission"  are  to  the  1971  report  of  the 
National  Commission  on  Reform  of  Federal  Criminal  Laws,  and  apply  equally 
to  H.R.  333.   References  to  "ABA  Standards"  are  to  the  ABA  Standards  Relat- 
ing to  the  Administration  of  Criminal  Justice,  approved  by  the  ABA  House  of 
Delegates  during  the  years  1967-1973.   These  Standards  (contained  in  18 
volumes,  of  which  volume  18  brings  together  all  the  Standards,  without 
their  Commentary)  represent  official  Association  policy.   Any  substantial 
change  proposed  for  the  Standards  must  be  referred  to  the  ABA  Special  Com- 
mittee on  Administration  of  Criminal  Justice. 

(1)   Recommendation  as  to  general  statement  of  purposes.   A  general  state- 
ment of  the  purposes  Intended  to  be  served  by  the  federal  criminal  law 
(now  lacking  in  Title  18  of  the  U.  S.  Code)  should  be  enacted.   The  formu- 
lations of  such  purposes  in  §  101  of  S.  1  and  in  §  102  of  Brown  Commission, 
though  differing  somewhat,  are  equally  satisfactory,  and  the  Association 
should  support  either  formulation. 

Comment.   There  can  be  little  doubt  of  the  need  for  refojrm  of  the 
present  system  of  federal  criminal  laws.   As  American  society  has  grown 
large,  diverse  and  complex,  the  Federal  Government  has  taken  on  an  increas- 
ingly important  role  in  the  regulation  of  national  affairs.   The  exercise 
of  federal  power  to  police  social  conduct  has  expanded  as  well,  but  on  a 
"hit  or  miss"  basis,  resulting  in  a  Jurisprudence  that  is  at  times  contra- 
dictory and  uncertain,  and  at  times  even  irrational. 
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Thus,  Che  present  system  of  federal  criminal  lav  falls  short  of  ful- 
filling some  of  the  purposes  which  a  rational  and  enlightened  criminal 
law  should  serve.   Conduct  Is  proscribed  when  It  should  not  be,  or  Is 
not  proscribed  when  It  should  be;  similar  acts  are  punished  with  Irratlon- 
ally  different  sanctions;  and  the  system  fails  to  give  clear  and  adequate 
notice  of  what  cohduct~l8  proscribed' and  what" conduct  is  permitted. "^ 

A  general  statement  of  the  purpose  of  the  proposed  revision  of  the 
federal  criminal  law  will  be  a  useful  guide  to  the  courts  and  other  offi- 
cials who  must  interpret  its  provisions.   Both  S  101  of  S.  1  and  S  102  of 
Brown  Commission  include  in  their  statements  the  definition,  and  notice 
(or  fair  warning) ,  of  conduct  that  undef ensibly  (or  unjustifiably  and  inex- 
cusably) "causes  or  threatens  harm  to  those  individual  or  public  Interests 
for  which  federal  protection  is  appropriate."  They  both  seek  to  provide 
the  sanctions  for  such  conduct  needed  to  assure  just  (or  merited)  punish- 
ment, deter  such  conduct,  protect  the  public  by  such  confinement  as  may  be 
necessary  of  persons  who  engage  in  such  conduct,  and  promote  their  rehabil- 
itation.  They  both  (in  somewhat  different  formulations)  seek  to  establish 
a  system  of  fair  and  expeditious  procedures  which  should  safeguard  conduct 
that  is  without  guilt  from  criminal  condemnation  and  impose  appropriate 
sanctions  for  persons  found  guilty.  The  Association  should  support  either 
formulation. 

(2)  Recommendation  as  to  proof  of  the  bases  of  federal  jurisdiction.   The 
Association  opposes  all  proposed  federal  legislation  which  would  diminish 
the  fact-finding  authority  of  a  jury  in  a  criminal  case  by  vesting  that 
authority  in  the  judge.  The  fact  of  federal  jurisdiction  should  be  deter- 
mined by  the  jury  (as  under  present  law)  and  not  by  the  judge  (as  proposed 
by  S.  1  in  its  Rule  25.1(b)  of  the  Federal  Rules  of  Criminal  Procedure). 
The  jurisdictional  provisions  of  S.  1  are  in  other  respects  a  considerable 
improvement  over  the  corresponding  provisions  in  §§  201-219  of  Brown  Com- 
mission, and  the  undue  expansion  of  "ancillary  jurisdiction"  in  §  201(b) 
of  Brown  Commission  has  been  greatly  limited  in  S.  1.  The  definitions  of 
the  several  jurisdictional  bases  should  be  removed  from  the  definitions  of 
the  substantive  crimes,  where  they  are  now  found  in  Title  18.   They  should 
be  put  into  a  separate  chapter  of  general  application.   The  Association 
supports  §§  201-20A  of  S.  1  to  this  effect,  with  three  amendments.   Paragraph 
(b)  of  Rule  25.1  of  the  Federal  Rules  (found  at  page  346  of  S.  1)  should  be 
stricken.   The  provisions  of  §  205(b)  for  total  preemptive  federal  juris- 
diction over  certain  offenses  relating  to  federal  elections  should  be  modi- 
fied to  provide  for  such  preemptive  federal  jurisdiction  only  upon  order  of 
the  Attorney  General  of  the  United  States  and  until  federal  action  is  ordered 
by  him  to  be  terminated,  as  is  done  in  the  case  of  an  offense  against  United 
States  official  under  §  205(c).   The  scope  of  existing  law  as  to  extra-terri- 
torial jurisdiction  over  anti-trust  offenses  should  not  be  changed,  and  §  1764 
should  be  amended  to  clarify  this  point. 

Comment.  Our  only  serious  reservation  here  is  to  oppose  the  provisions 
of  S.  1  which  would  make  the  fact  of  jurisdiction  determined  by  the  judge,  and 
not  by  the  jury,  as  is  now  the  case.   We  oppose  all  proposed  federal  legislation 
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which  would  diminish  the  fact-finding  authority  of  a  jury  in  a  criminal 
case  by  vesting  that  authority  in  the  judge.  The  right  of  trial  by  jury 
in  criminal  cases  should  be  preserved  in  the  form  it  now  exists. 

We  support  the  intent  of  S.  1  not  to  change  the  scope  of  existing 
law  as  to  extra-territorial  jurisdiction  over  antitrust  offenses.  We 
further  approve  the  concept  embodied  in  S.  1  that  would  permit  conduct 
occurring  wholly  outside  the  United  States,  which  constituted  a  conspir- 
acy or  attempt  to  commit  an  offense  within  the  United  States,  to  be  pros- 
ecuted by  the  United  States,  even  though  no  act  in  furtherance  thereof 
occurred  within  the  territorial  United  States. 

We  believe  the  absolute  preemption  of  state  prosecutions  for  some 
violations  of  state  election  laws,  created  by  the  Federal  Campaign  Act 
Amendments  of  1974,  and  in  some  other  federal  election  laws,  as  found  in 
§  205(b)  of  S.  1,  is  an  unwise  limitation  upon  the  states. 

(3)  Recommendation  as  to  culpability.  A  few  well-defined  states  of  mind 
should  be  applied  to  all  crimes  In  Title  18.   The  Association  supports 
§§  301-303  of  S.  1  which  define  the  four  basic  elements  —  intent,  knowl- 
edge, recklessness  and  (in  negligent  homicide  only)  negligence  with  rea- 
sonable precision,  and  are  much  better  in  this  respect  than  the  definitions 
in  S  302  of  Brown  Commission. 

Comment.   Chapter  3  of  S.  1  in  §§  301-303  provides  a  well-written  and 
logical  formulation  of  the  culpable  states  of  mind  applicable  throughout 
the  proposed  Code.  This  chapter  is  structurally  important,  breaking  out 
generally-applicable  mental  elements  and  supplying  uniform  definitions. 
Although  we  have  recommended  in  (2)  above  that  the  fact  of  jurisdiction 
should  be  determined  by  the  jury,  we  approve  the  provisions  of  §  303(d) 
(2)  of  S.  1,  which  do  not  require  proof  of  state  of  mind  with  respect  to 
any  matter  that  is  solely  a  basis  for  federal  jurisdiction,  for  venue,  or 
for  grading. 

The  four  basic  culpable  states  of  mind,  InteYit,  knowledge,  recklessness 
and  negligence,  have  been  well-chosen  and  reasonably  defined.   S.  1  elimi- 
nates the  use  of  the  more  generalized  term,  "willfully,"  and  thus  represents 
a  simplification  of  Brown  Commission  §  302.   S.  1  specifies  the  minimum 
mental  element  (if  any)  which  must  be  shown  with  respect  to  the  conduct, 
circumstances,  and  results  which  are  elements  of  an  offense,  thus  tying 
together  mental  states  and  elements  of  offenses  with  more  precision  than 
the  Brown  Commission  sections.   In  this  respect  also,  §  303(b)  of  S.  1 
adopts  the  approach  of  S.  1400  of  1973,  making  recklessness  the  state  of 
mind  required  for  elements  for  which  culpability  is  not  specified  in  a 
description  of  the  offense.   (This  is  preferable  to  the  approach  taken  in 
original  S.  1  of  1973,  which  used  negligence  Instead.  Negligence  is  used 
in  S.  1  as  a  basis  for  liability  only  three  times,  as  a  basis  for  homicide 
in  §  1603,  and  to  negate  defenses  in  §§  531(b)  (2)  and  544(b).) 

On  balance  §§  301-303  of  S.  1  represent  a  marked  Improvement  over  the 
approach  of  Brown  Commission,  and  are  much  to  be  preferred. 
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(4)  Recommendation  as  to  accessories.   One  who  aids  another  to  commit  a 
crime  should  be  liable  for  the  full  penalty  for  the  crime  only  if  he 
intended  that  the  offense  be  committed.  The  Association  supports  §§  401 
and  1002  of  Brown  Commission  (which  provide  a  lower  penalty  for  knowingly 
providing  substantial  assistance  to  a  person  intentionally  committing  a 
crime).   These  sections  reject  the  doctrine  of  Pinker ton  v.  United  States. 
328  U.S.  640,  1946,  that  a  conspirator  is  liable  for  any  offense  committed 
by  another  conspirator  which  is  a  reasonably  foreseeable  result  of  the 
conspiracy.   They  should  be  amended  to  provide,  as  does  Model  Penal  Code 
§  204(4),  that  an  accomplice  is  liable  for  the  full  penalty  if  he  acted 
with  the  kind  of  culpability,  if  any,  with  respect  to  a  result  unintended 
by  him,  which  is  sufficient  for  the  commission  of  the  offense.   The 
Association  accordingly  does  not  support  the  provisions  of  §  401  of  S.  1, 
to  the  extent  that  they  are  inconsistent  with  the  above  general  principles. 

Comment .   Section  401  of  S.  1  does  not  appear  to  allow  for  a  defense 
under  United  States  v.  Falcone,  109  F2d  579  (2d  Cir.),  aff 'd  311  U.S.  205 
(1940),  if  that  case  is  understood  to  require  a  so-called  "stake  in  the 
venture."  Section  401  rather  purports  to  follow  the  rule  that  one  may  be 
convicted  of  full  accessory  liability  if  he  acts  with  awareness  or  con- 
sciousness that  he  is  promoting  or  facilitating  a  crime,  even  if  he  does 
not  desire  or  intend  that  the  crime  be  committed.   See  e.g. ,  Direct  Sales 
Co.  v.  United  States.  319  U.S.  703  (1943).   We  support  §§  401  and  1002  of 
Brown  Commission,  which  provide  a  lower  penalty  for  knowingly  providing 
substantial  assistance  to  a  person  intentionally  committing  a  crime,  than 
for  one  who  actually  intended  that  the  offense  be  committed  when  he  assisted 
the  other  person. 

Section  401(b)  of  S.  1  embodies  the  rule  of  Plnkerton  v.  United  States. 
328  U.S.  640  (1946),  as  it  has  been  applied  by  the  courts  for  nearly  thirty 
years.  While  some  formulations  would  omit  the  substance  of  section  401(b) 
(3) ,  the  accepted  judicial  statement  of  the  rule  is  that  a  conspirator  is 
liable  for  substantive  offenses  committed  by  another  conspirator,  if  the 
offense  was  committed  in  furtherance  of  the  conspiracy  and  was  a  reasonably 
foreseeable  consequence  of  the  conspiracy. 

The  Plnkerton  rule  represents  a  form  of  vicarious  criminal  liability 
that,  in  essence,  imposes  liability  for  negligence.   In  the  form  of  the  rule 
adopted  by  §  401(b)  of  S.  1,  a  person  is  liable  for  a  co-conspirator's  crime 
which  was  "reasonably  foreseeable";  or,  stated  another  way,  the  person  is 
criminally  liable  if  he  should  have  known,  when  he  agreed  to  become  a  part 
of  the  conspiracy,  that  there  was  a  risk  that  the  collateral  offense  would 
be  committed.   This  is  clearly  negligence  liability,  and  should  be  imposed 
only  if  there  is  strong  justification. 

We  do  not  support  the  Plnkerton  rule,  which  is  needed  only  to  punish  a 
conspirator  who  never  agreed  to,  aided,  or  participated  in,  the  commission 
of  the  collateral  offense.   It  goes  too  far,  and  does  not  easily  admit  of 
rational  application. 
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Under  §  401(1)  of  Brown  Commission  if  A  holds  B's  coat  while  assisting 
B  in  assaulting  C,  A  is  liable  for  the  assault  on  C.   If  C  dies  as  a  result 
of  the  affray,  B  might  be  liable  for  a  negligent  homicide.   It  is  not  clear 
in  such  a  case,  however,  that  A  would  be  equally  guilty  of  the  negligent 
homicide  since  he  might  not  have  "knowingly"  aided  or  abetted  the  commission 
of  the  negligent  homicide.   If  his  mental  state,  however,  was  not  less  than 
that  found  sufficient  to  hold  B  liable,  there  is  no  reason  not  to  find  A 
equally  liable  for  the  negligent  homicide. 

The  Model  Penal  Code,  §  2.04(A),  1962,  solved  this  problem  by  the 
inclusion  of  the  following  paragraph  in  its  provision  for  accomplice  lia- 
bility: 

"When  causing  a  particular  result  is  an  element  of  an  offense, 
an  accomplice  in  the  conduct  causing  such  result  is  an  accom- 
plice in  the  commission  of  that  offense,  if  he  acts  with  the 
kind  of  culpability,  if  any,  with  respect  to  that  result  that 
is  sufficient  for  the  commission  of  the  offense." 

We  recommend  that  a  similar  provision  be  added  to  S  401  of  Brown  Com- 
mission in  order  to  reach  this  equitable  result. 

(5)  Recommendation  as  to  liability  of  an  organization.   Where  liability  of 
an  organization  is  based  upon  conduct  of  an  agent  within  the  scope  of  his 
employment  or  authority,  it  should  be  an  affirmative  defense  that  the  agent's 
conduct  was  not  Intended  to  benefit  the  organization.  The  Association  sup- 
ports §  402  of  S.  1,  with  an  amendment  to  this  effect,  regarding  that  section 
as  a  much  better  statement  of  the  liability  of  an  organization  for  conduct  of 
an  agent  than  the  much  more  complicated  provisions  in  §  402  of  the  Brown  Com- 
mission. 

Comment.   We  recommend  the  clear  and  simple  statement  in  §  402  of  S.  1 
as  to  the  liability  of  an  organization  for  the  conduct  of  an  agent  occurring 
"in  the  performance  of  matters  within  the  scope  of  the  agent's  employment  or 
within  the  scope  of  the  agent's  actual  implied  or  apparent  authority,"  with 
an  amendment  to  allow  the  organization  an  affirmative  defense  that  the  agent's 
conduct  was  not  Intended  to  benefit  the  organization  —  in  other  words,  that 
he  was" "on  a  frolic  of  his  own".   The  other  bases  of  liability  —  ratification, 
adoption,  and  omission  of  a  specific  duty  of  conduct  —  should  also  be  sup- 
ported.  Section  401  (as  thus  amended)  is  much  to  be  preferred  to  the  compli- 
cated provisions  of  §  402  of  Brown  Commission,  which  also  seriously  limit  the 
organization's  liability  for  felonies  committed  on  its  behalf  by  its  agents. 
We  see  no  reason  why  an  organization  should  not  be  liable  (as  it  is  under 
present  law)  for  any  crime,  even  Including  homicide,  committed  on  its  behalf 
under  the  circumstances  set  out  in  §  402  of  S.  1. 

(6)  Recommendation  as  to  selective  inclusion  of  bars  and  defenses.   No  attempt 
should  be  made  in  any  revision  of  Title  18  to  set  forth  all  the  bars  and  de- 
fenses to  prosecution,  and  certain  of  them  (such  as  consent,  use  of  force  by 
persons  with  parental  or  similar  responsibilities,  etc.)  should  be  left  to 
judicial  development.  The  Association,  therefore,  supports  §  501  of  S.  1, 
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which  so  provides.   Section  601  of  Brown  Commission  has  no  similar  provi- 
sion, although  its  comment  points  out  that  such  a  provision  may  be  desirable. 

Comment.   We  approve  §  501  of  S.  1,  which  states  the  principle  that  the 
bars  and  defenses  enumerated  in  Chapter  5  of  the  proposed  Code  are  exclusive, 
only  to  the  extent  that  competing  views  as  to  those  subjects  dealt  with  are 
rejected.   General  defenses  not  included  in  Chapter  5  are  still  available 
under  the  proposed  Code,  but  are  left  to  judicial  development.   This  is 
important  because  such  major  defenses  as  consent,  while  not  included  in 
Chapter  5,  remain  available  in  appropriate  cases. 

(7)  Recommendation  as  to  statute  of  limitations.  A  general  statute  of  lim- 
itations of  5  years  for  felonies  (except  murder)  and  misdemeanors,  and  one 
year  for  infractions,  should  be  adopted.  The  period  should  not  start  to  run 
for  continuing  offenses  involving  conspiracy  until  the  occurrence  of  the 
most  recent  conduct  to  effect  any  objective  of  the  conspiracy  (which  under 
§  1002  of  S.  1  must  have  been  agreed  to  by  the  conspirators).   It  should  be 
suspended  while  the  defendant  is  absent  from  the  United  States  or  has  no 
reasonably  ascertainable  place  of  abode  or  work  within  the  United  States, 
only  if  his  absence  impeded  the  government's  investigation  of  the  case.   It 
should  be  extended  for  60  days  after  dismissal  of  a  complaint,  indictment 
or  information  for  insufficiency,  etc.,  and  (if  an  appeal  is  taken  by  the 
prosecution)  after  final  decision  on  the  appeal.  The  Association  supports 
§  511  of  S.  1,  with  amendments  to  §  511(f)  and  (g)  to  conform  to  the  above 
recommendation.   Section  701  of  Brown  Commission  is  inconsistent  in  several 
respects  with  the  above  general  principles,  and  is  not  supported. 

Comment .  Under  §  511(d)  (2)  (A)  of  S.  1,  the  applicable  statute  of 
limitations  is  extended  by  measures  to  conceal  the  conspiracy  only  if  they 
constitute  affirmative  conduct  to  effect  an  objective;  that  is,  the  con- 
cealment must  have  been  agreed  to  by  the  conspirators.   Section  1002 
defines  "objective"  as,  inter  alia,  "any  measure  for  concealing,  or 
obstructing  justice  in  relation  to,  any  aspect  of  the  conspiracy"  which 
has  been  agreed  to  by  the  conspirators.   This  definition  applies  only  to 
the  term  "[a]s  used  in  .  .  .  section  [1002]."  It  is  patent,  however, 
that  the  term  "objective  of  the  conspiracy"  in  §  511(d)  (2)  (A)  is  intended 
to  pick  up  the  meaning  of  "objective"  under  §  1002.  Thus,  the  period  of 
limitations  would  be  extended  only  in  the  situation  where  the  conspirators 
have  agreed,  and  in  fact  undertake  affirmative  conduct,  to  conceal  the 
conspiracy,  and  with  this  construction,  we  approve  the  provisions  in  S.  1 
on  this  matter. 

But  the  provision  in  §  511(g)  of  S.  1  suspending  the  period  of  lim- 
itation "while  the  person  who  committed  or  who  is  criminally  liable  for 
an  offense  is  absent  from  the  United  States  or  has  no  reasonably  ascer- 
tainable place  of  abode  or  work  within  the  United  States"  should  apply 
only  If  the  unavailability  of  the  defendant  impeded  the  government's 
Investigation  of  the  case.  Where  this  is  not  true,  the  government  can 
and  should  stop  the  period  from  running  by  commencing  prosecution  by 
filing  a  complaint,  an  indictment  or  Information. 
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The  six  months  allowed  by  §  511(f)  of  S.  1  is  too  long  a  period  In 
which  to  permit  the  government  to  file  a  new  complaint,  indictment,  or 
information  after  an  earlier  complaint,  indictment,  or  information  has 
been  dismissed.   There  may  be  instances  in  which  several  months  or  more 
may  go  by  without  a  grand  jury  being  convened  in  a  given  judicial  dis- 
trict; under  Rule  6(a)  of  the  Federal  Rules  of  Criminal  Procedure,  how- 
ever, a  grand  jury  may  be  summoned  at  any  time  that  the  public  interest 
so  requires.   Consequently,  we  recommend  that  §  511(f)  be  amended  to 
provide  for  the  commencement  of  a  new  prosecution  within  60  days  of  the 
dismissal  instead  of^  six  months.   In  Instances  in  which  an  appeal  is 
taken  from  the  dismissal,  however,  the  time  should  be  computed  from  the 
date  of  the  final  order  on  appeal  and  not  from  the  date  of  original 
dismissal. 

(8)  Recommendation  as  to  immaturity.  A  person  less  than  16  years  old  at 
the  time  of  commission  of  any  offense  should  be  tried  as  a  juvenile  delin- 
quent, unless  he  waives  that  privilege.  There  should  also  be  appropriate 
provisions  by  which  a  person  between  the  ages  of  16  and  18  at  the  time  of 
commission  of  an  offense  may  be  tried  as  an  adult  if  he  waives  the  privi- 
lege of  being  tried  as  a  juvenile  delinquent,  or  (if  charged  with  a  serious 
felony)  the  court  after  a  hearing  on  motion  of  the  Attorney  General  deter- 
mines that  "in  the  interests  of  justice  the  juvenile  should  be  treated  as 
an  adult."  The  Association  supports  §  512  of  S.  1,  with  an  amendment  to 
bar  prosecution  of  a  person  less  than  16  even  for  murder.   Section  501  of 
the  Brown  Commission  would  reduce  the  critical  age  from  16  (as  under  present 
law  and  in  §  512  of  S.  1)  to  15  years  for  serious  crimes  against  persons, 
and  is  not  supported. 

Comment.   Section  512  of  S.  1  would  bar  the  prosecution  of  a  juvenile 
as  an  adult  for  any  offense  except  murder,  committed  by  a  person  less  than 
16  years  old  at  the  time  of  the  commission  of  the  offense,  unless  he  waives 
that  privilege.   We  believe  that  a  murder  prosecution  as  an  adult  should 
also  be  barred,  as  the  extreme  penalties  for  this  crime  should  not  be  Imposed 
on  persons  less  than  16  years  old  at  the  time  of  the  offense.  The  other 
provisions  in  §§  3601-3606  of  S.  1  dealing  with  juveniles  should  be  studied 
in  depth,  as  recommended  in  (40)  below,  before  they  are  substituted  for  the 
present  provisions  of  the  Federal  Youth  Corrections  Act. 

(9)  Recommendation  as  to  mistake  of  fact  or  law.   A  person  who,  as  a  result 
of  ignorance  or  mistake  of  fact  or  law  lacks  the  state  of  mind  required  as 
an  element  of  the  offense  charged,  should  have  a  defense  to  prosecution. 
The  Association  supports  §  521  of  S.  1  to  this  effect. 

Comment .  We  approve  §  521  of  S.  1,  which  is  an  accurate  restatement 
of  existing  law  on  the  subject.  Under  this  section  Ignorance  or  mistake 
of  fact  or  law  can  be  a  defense  only  if  It  negates  the  state  of  mind  required 
as  an  element  of  the  offense.  The  defense  could  not  be  asserted  In  a 
Watergate-type  situation. 
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(10)  Recommendation  as  to  Insanity.   The  defense  of  insanity  should  not 
be  limited  to  cases  where  the  defendant,  as  a  result  of  mental  disease 

or  defect,  lacked  the  state  of  mind  required  as  an  element  of  the  offense 
charged,  as  provided  in  §  522  of  S.  1.   Section  503  of  the  Brown  Commis- 
sion adopts  the  American  Law  Institute  defense,  and  this  section  is  sup- 
ported in  principle. 

Comment.   We  do  not  approve  of  S  522  of  S.  1,  which  involves  a  new 
approach  to  the  defense  of  insanity.   It  would  abolish  the  present  defense, 
except  to  the  extent  that  the  defendant's  mental  disease  or  defect  negated 
a  necessary  state  of  mind.  We  would  instead  recommend  support  in  principle 
of  §  503  of  Brown  Commission  which  adopts  the  American  Law  Institute  def- 
inition of  the  defense  in  §  4.01  of  the  Model  Penal  Code.  This  definition 
has  also  been  widely  adopted  in  the  U.S.  Courts  of  Appeal.  The  exact  for- 
mulation of  this  defense  varies  somewhat  in  various  Jurisdictions,  and  we 
do  not  believe  its  formulation  in  S  503  Is  necessarily  the  only  formulation 
the  Association  should  support. 

(11)  Recommendation  as  to  duress.   Duress  from  a  clear  threat  of  imminent 
and  inescapable  death  or  serious  bodily  Injury  should  be  an  affirmative 
defense  to  all  offenses  except  murder.   The  Association  supports  §  531  of 
S.  1  to  this  effect.   Section  610  of  the  Brown  Commission  is  generally 
similar,  but  because  it  would  allow  such  duress  as  a  defense  even  to  murder, 
and  would  allow  duress  from  any  force  or  threat  of  force  as  a  defense  to  a 
misdemeanor,  it  is  not  supported. 

Comment.  We  approve  5  531  of  S.  1,  which  generally  conforms  with 
existing  law.   Section  610  of  Brown  Commission  is  generally  similar,  but 
has  some  differences  which  we  do  not  approve.  '* 

fl2)   Recommendation  as  to  entrapment.  Unlawful  entrapment  by  a  federal 
public  servant  as  a  defense  should  be  codified  in  Title  18  in  terms  of  the 
present  law,  as  stated  most  recently  by  the  majority  of  the  Supreme  Court 
in  U.S.  V.  Russell.  411  U.S.  423  (1972).  The  Association  supports  S  551  of 
S.  1,  which  follows  the  Russell  decision  by  allowing  the  defense  only  where 
"the  defendant  was  not  predisposed  to  commit  the  offense  charged  and  did  so 
solely  as  a  result  of  active  inducement  by  a  federal  public  servant  acting 
in  his  official  capacity  or  by  a  person  active  as  an  agent  of  such  a  public 
servant  or  of  a  federal  agency."   Section  702  of  the  Biown  Commission  would 
allow  an  affirmative  defense  whenever  a  law  enforcement  agent  (whether 
state  or  federal)  "induces  the  commission  of  an  offense,  using  persuasion 
or  other  means  likely  to  cause  normally  law-abiding  persona  to  commit  the 
offense,"  and  is  not  supported. 

Comment.   We  approve  the  approach  of  §  551  of  S.  1,  adhering  to  the 
majority  position  in  the  Russell  case.   We  believe  that  defenses  arising 
to  constitutional  magnitude  (e.g.,  that  the  activity  of  the  government 
investigators  constituted  denial  of  due  process) ,  If  any  exist,  would 
still  be  available  to  a  defendant. 
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Since  §  702  of  Brown  Commission  adopts  the  minority  position  in 
the  case,, we  do  not  approve  it.   The  defense  under  existing  law  appears 
to  work  reasonably  well,  and  we  see  no  reason  for  extending  it  beyond 
its  boundaries  under  present  law. 

(13)   Recommendation  as  to  attempt.   No  person  should  be  guilty  of  a 
criminal  attempt  unless  his  intentional  conduct  in  fact  amounts  to  more 
than  mere  preparation  for,  and  indicates  his  intent  to  complete,  the 
commission  of  the  crime  and  the  accomplishment  of  any  result  required 
therefor.  An  attempt  should  be  an  offense  of  the  same  class  as  the 
offense  attempted,  except  in  the  most  serious  felonies,  and  it  should 
not  be  a  defense  to  ^  prosecution  for  an  attempt  that  the  crime  attempted 
was  in  fact  committed.  The  Association  supports  §  1001  of  S.  1, 
with  the  minor  amendments  necessary  to  conform  to  the  above  principles. 
Section  1001  of  the  Brown  Commission  has  a  more  limited  definition  of 
an  attempt,  and  is  not  supported. 

Comment.   We  approve  S  1001  of  S.  1  with  two  amendments.   First, 
with  regard  to  the  state  of  mind  required  for  the  offense  of  criminal 
attempt,  §  1001  of  Brown  Commission  and  §  1001  of  S.  1  are  substantially 
identical,  and  both  the  Brown  Commission  and  the  Senate  Judiciary  Com- 
mittee intended  that  the  culpability  requirement  include  a  purpose  to 
commit  the  crime.   See  Working  Papers  Volume  I  at  355;  Committee  Print 
Volume  II  at  167-168.   The  draft  language  is  meant  to  avoid  the  possi"- 
bility  of  conviction  for  a  reckless  or  negligent  "attempt."  Committee 
Print  Volume  II  at  168.   The  Special  Committee  of  the  New  York  Bar 
Association  felt,  however,  that  the  Brown  Commission  draft  failed  to 
carry  through  this  meaning,  and  this  criticism  applies  equally  to  S.  1. 
See  The  New  Criminal  Code  Proposed  by  the  National  Commission  on  Reform 
of  Federal  Criminal  Laws  at  2A-25. 

The  specific  problem  with  regard  to  §  1001(a)  of  S.  1  is,  that  the 
language  requiring  specific  intent  as  to  the  conduct  does  not  likewise 
require  a  similar-  state  of  mind  as  to  the  result  of  the  conduct  in 
question.  As  the  Special  Committee  of  the  New  York  Bar  hypothesized,  it 
is  conceivable  that  this  language  can  be  read  to  make  reckless  endanger- 
ment,  for  example,  an  "attempt"  to  commit  manslaughter.   This  possibility 
should  be  excluded  by  amendment. 

The  second  important  objection  to  the  draft  of  §  1001  of  S.  1  and 
of  Brown  Commission  is  that  it  fails  to  state  explicitly  that  successful 
completion  of  the  offense  does  not  bar  conviction  of  the  attempt.   The 
Brown  Commission  considered  the  issue,  but  expected  that  it  would  be 
dealt  with  by  a  general  provision  of  the  proposed  code.   Working  Papers 
Volume  I  at  367.   Since  no  such  general  provision  has  been  included  in 
the  proposed  code,  we  recommend  that  the  Association  support  an  amendment 
of  §  1001  of  S.  1  by  redesignating  §  1001(c)  as  "Defenses  Precluded," 
designating  the  extant  paragraph  of  §  1001(c)  as  "(1)",  and  adding  the 
following: 

"(2)   It  is  not  a  defense  or  bar  to  prosecution  or  con- 
viction under  this  section  that  the  crime  was  in 
fact  committed." 
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(14)  Recommendation  on  conspiracy.  A  person  who  agrees  with  one  or  more 
other  persons  to  engage  in  conduct,  the  performance  of  which  would  in 
fact  constitute  one  or  more  crimes,  should  be  guilty  of  conspiracy  if  he 
or  another  conspirator  engages  in  conduct  with  intent  to  effect  any  objec- 
tive of  the  conspiracy.   Conspiracy  should  be  an  offense  of  the  class  next 
below  that  of  the  most  serious  crime  that  was  an  objective  of  the  con- 
spiracy, but  no  defendant  should  receive  consecutive  sentences  for  two 
offenses  where  one  of  them  consisted  only  of  a  conspiracy,  attempt  or 
solicitation  to  commit  the  other.  The  Association  supports  the  general 
formulations  in  both  §  1002  of  S.  1,  and  §  1004  of  the  Brown  Commission, 
with  amendments  to  conform  them  to  the  above  principles. 

Comment .  The  definitions  of  the  crime  in  both  §  1002  of  S.  1  and 
§  1004  of  Brown  Commission  should  be  amended.   Since  a  conspiracy  pros- 
ecution may  be  based  on  an  agreemefit,  plus  any  conduct  (no  matter  how 
far  removed  from  the  completion  of  the  offense)  with  intent  to  effect 
one  of  its  objectives,  conspiracy  should  be  an  offense  of  the  class 
below  that  of  the  most  serious  crime  that  was  an  objective  of  the  con- 
spiracy.  (Section  1004  of  Brown  Commission  does  this  for  most  crimes, 
but  not  for  offenses  below  Class  A  where  the  attempt  came  "dangerously 
close  to  the  commission  of  the  crime.")   Section  1004  of  S.  1  should  also 
be  amended  to  provide,  as  does  §  3204(b)  of  Brown  Commission,  that  multi- 
ple sentences  may  not  be  imposed  where  one  offense  consists  only  of  a 
conspiracy,  attempt  or  solicitation  to  commit  the  other. 

There  appears  to  be  a  misprint  in  §  1002(a)  of  S.  1,  which  would 
be  corrected  if  the  words  "in  fact"  where  moved  forward  to  provide:   "a 
person  is  guilty  of  an  offense  if  he  agrees  with  one  or  more  persons  to 
engage  in  conduct,  the  performance  of  which  would  in  fact  constitute  a 
crime  or  crimes,  and  he  or  one  of  such  persons  engages  in  any  conduct 
with  intent  to  effect  any  objective  of  the  agreement." 

(15)  Recommendation  as  to  solicitation.   Solicitation  of  another  to 
commit  a  crime  should  be  an  offense  of  the  class  next  below  that  of 
the  crime  solicited.   It  is  not  clear  from  §  1003(a)  of  S.  1  whether 
the  defendant  must  know  that  the  conduct  he  has  solicited  was  criminal. 
It  should  be  an  affirmative  defense  that  he  did  not  know  that  such  con- 
duct was  criminal.   The  Association  supports  S  1003  of  S.  1,  with  an 
amendment  to  this  effect  to  §  1003(b). 

Comment.   Section  1003(a)  of  S.  1  creates  the  offense  of  soliciting 
another  person  to  commit  a  crime  "with  intent  that  another  person  engage 
in  conduct  constituting  a  crime."  We  believe  this  section  should  be 
amended,  to  make  it  an  affirmative  defense  that  the  person  so  soliciting 
commission  of  the  crime  did  not  know  that  the  conduct  he  was  soliciting 
was  a  crime. 

(16)  Recommendation  as  to  obstructing  a  government  function  by  defrauding 
the  government.   There  should  be  a  substantive  offense  covering  obstructing, 
impairing  or  perverting  a  federal  government  function  by  defrauding  the 
government  in  any  manner.   This  would  supplement  the  existing  provisions  of 
18  U.S.C.  §  371  covering  conspiracy  to  "defraud  the  United  States  or  any 
agency  thereof,"  which  would  be  merged  into  the  general  conspiracy  statute. 
The  Association  supports  §  1301  of  S.  1  to  this  effect. 
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Comment.   Intentionally  obstructing,  impairing  or  perverting  a  federal 
government  function  by  defrauding  the  government  in  any  manner  is  made  a 
Class  D  felony  (not  over  7  years)  by  §  1301  of  S.  1.   This  provision  fills 
in  a  gap  in  existing  law  and  allows  prosecution  for  the  substantive  offense, 
whereas  the  current  statute,  18  U.S.C.  §  371,  provides  for  punishment 
only  for  a  conspiracy  to  do  so,  even  if  a  substantive  offense  has  been 
committed.   Section  1301  also  extends  the  reach  of  the  law  to  include 
individual  as  well  as  group  action;  we  find  no  reason  why  this  should 
not  be  done.  The  addition  of  §  1301  to  the  proposed  code  results  in  a 
more  logical  and  rational  statement  of  the  law,  and  should  be  supported. 
There  is  no  similar  provision  in  Brown  Commission. 

(17)  Recommendation  as  to  bail  jumping.  The  offense  of  bail  jumping 
should  be  an  offense  of  the  same  class  (except  for  the  death  penalty) 
as  the  offense  for  wViich  tha  defendant  was  charged  and  released.  The 
Association  supports  the  provisions  in  both  §  1312  of  S.  1  and  §  1305 
of  Brown  Commission,  with  amendments  to  their  grading  provisions  to 
conform  them  to  the  above  principle. 

Comment.  Unless  there  are  serious  penalties  for  the  offense  of 
bail  jumping,  many  defendants  will  find  the  temptation  to  delay  pros- 
ecution until  witnesses  disappear , etc. ,  irresistible. 

(18)  Recommendation  as  to  perjury  and  other  false  statements.  Proof  of 
the  falsity  of  a  material  statement  for  perjury  or  of  any  statement  for 
false  swearing  should  not  have  to  be  made  by  any  particular  number  of 
witnesses  or  any  particular  kind  of  evidence,  and  in  a  prosecution  for 
making  an  unsworn  material  false  statement  orally  or  in  writing  in  a 
government  matter,  intention,  knowledge  or  recklessness  should  be  required 
with  regard  to  every  element  of  the  crime.   The  Association  supports 

§§  1341,  13A3,  and  1345  of  S.  1,  with  amendments  to  §  1343  which  first, 
would  strike  the  words  "in  fact"  from  line  25  in  paragraph  (a)  (1),  thus 
requiring  some  degree  of  culpability  as  to  the  existence  of  "a  matter  that 
is  a  government  matter,"  and  second,  would  eliminate  the  penalty  in  subpar- 
agraph (a)  (1)  (A)  for  making  an  oral  material  statement  that  is  false  in 
a  government  matter.   Sections  1351-55  of  Brown  Commission  are  much  like 
the  provisions  of  S.  1  in  many  respects,  but  they  do  not  abolish  the  so- 
Called  "two-witness  rule,"  and  are,  therefore,  not  supported.   The  atten- 
tion of  the  Congress  is  called  to  the  omission  from  §  1343(a)  (1)  (B)  of 
the  penalty  now  provided  in  18  U.S.C.  §  1505  for  failure  to  produce  all 
the  documents  called  for  in  an  anti-trust  civil  investigative  demand. 

Comment.   We  approve  the  provisions  of  §§  1341  and  1342  of  S.  1  on 
perjury  and  false  swearing,  which  by  §  1345(b)  (1)  provide  that  proof  of 
the  falsity  of  a  statement  "need  not  be  made  by  any  particular  number  of 
witnesses  or  by  documentary,  direct  or  any  other  particular  kind  of  evi- 
dence." We  believe  that  since  these  crimes*  like  all  others,  must  be 
proved  beyond  a  reasonable  doubt,  they  should  not  be  subject  to  additional 
proof  requirements.  The  present  so-called  "two-witness  rule"  has  often 
been  criticized,  and  is  fraught  with  exceptions.  We  see  no  necessity  for 
carrying  it  over  into  the  proposed  Code. 
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As  presently  drafted,  §  1343(a)  (1)  of  S.  1  creates  a  risk  that  a 
person  might  be  subjected  to  criminal  liability  for  deliberately  or 
recklessly  making  a  false  oral  statement  in  a  situation  in  which  he  did 
not  know  and  had  no  basis  for  believing  that  the  statement  was  made  in 
the  context  of  a  governmental  matter.   We  recommend  that  the  phrase  "in 
fact"  be  deleted  from  §  1343(a)  (1)  so  that  criminal  liability  could 
not  be  imposed  for  the  making  of  a  false  statement  without  proof  that 
the  declarant  was  at  least  reckless  as  to  whether  or  not  he  was  making 
the  statement  in  the  context  of  a  governmental  matter,  and  that  the 
penalty  in  subparagraph  (a)  (1)  (A)  of  §  1343  for  making  an  unsworn 
oral  material  statement  that  is  false  in  a  government  matter  be  stricken. 

It  is  not  clear  that  §  1343  would  continue  existing  law  providing 
for  the  imposition  of  criminal  penalties  for  failure  to  comply  with  a 
civil  investigative  demand  ("CID")  of  the  antitrust  division  of  the 
Department  of  Justice  without  a  showing  of  the  materiality  of  the  item 
or  items  omitted.   We  recommend,  therefore,  that  Congress  consider  an 
amendment  to  §  1343  to  provide  for  a  criminal  liability  for  the  failure 
to  comply  with  a  CID  without  a  showing  of  materiality.   We  do  not  approve 
§§  1351-1355  of  Brown  Commission  which  do  not  abolish  the  "two-witness 
rule,"  and  have  a  narrower  coverage  of  false  statements  than  does  S.  1, 
with  the  proposed  amendments. 

(19)  Recommendation  as  to  mail  and  other  fraudulent  schemes.   The 
existing  mail,  wire,  radio  and  television  fraud  provisions  of  18  U.S.C. 
§§  1341  and  1343  should  be  broadened  to  include  so-called  "pyramid  sales 
schemes"  where  the  number  of  participants  expands  geometrically,  to  the 
inevitable  detriment  of  those  joining  in  their  later  stages.  The  Asso- 
ciation supports  §  1734  of  S.  1  to  this  effect,  with  a  minor  clarifying 
amendment  added  to  the  definition  of  "compensation"  in  §  1734(b)  (1)  to 
provide:   "but  the  term  does  not  include  payments  based  on  sales  at 
retail  to  ultimate  consumers." 

Comment.   We  believe  that  existing  law  should  be  broadened  to  pro- 
scribe so-called  "pyramid  sales  schemes,"  as  is  done  in  §  1734  of  S.  1. 
It  is  the  sale  of  the  right  to  recruit  others  into  the  operation,  with 
the  prospect  of  profit  to  be  derived  therefrom,  that  makes  the  multi- 
level sales  scheme  inherently  harmful.   The  harm  results  because  it  is 
mathematically  impossible  for  everyone  who  is  recruited  into  the  program 
to  recoup  his  investment  and  make  a  profit  by  recruiting  others;  when 
the  saturation  point  is  reached,  those  at  the  last  level,  or  the  bottom 
of  the  "pyramid,"  are  left  holding  the  bag.   In  essence,  the  pyramid 
sales  scheme  is  nothing  more  than  the  hoary  device  of  the  chain  letter 
tied,  in  some  manner,  to  the  sale  of  an  otherwise  undistinguished  prod- 
uct. 

Since  the  "compensation"  which  the  defendant  must  receive  from  a 
proscribed  "pyramid  sales  scheme"  ought  not  to  include  payments  based 
on  sales  at  retail  to  ultimate  consumers,  we  recommend  that  the  defini- 
tion of  "compensation"  be  clarified  by  the  addition  of  language  such  as 
the  following  in  §  1734(b)  (1): 
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"'Compensation'  includes  payment  based  on  a  sale  or  distri- 
bution made  to  a  person  who  is  a  participant  in  a  pyramid 
sales  scheme  or  who,  upon  such  payment,  obtains  the  right 
to  become  a  participant,  but  the  term  does  not  include  pay- 
ments based  on  sales  at  retail  to  ultimate  consumers;  ..." 

There  are  no  similar  provisions  in  Brown  Commission  to  prohibit  pyramid 
sales  schemes. 

(20)  Recommendation  on  obscenity.   The  Association  supports  the  provisions 
in  §  1S42  of  S.  1  providing  for  the  federal  crime  of  disseminating  obscene 
material  to  a  person  in  a  manner  affording  no  immediately  effective  oppor- 
tunity to  avoid  exposure  to  such  material  or  to  a  minor,  within  the  special 
jurisdiction  of  the  U.S.  (federal  enclaves,  unorganized  territories,  etc.), 
with  the  penalty  lowered  from  a  Class  E  felony  (3  years  and/or  $100,000)  to 
a  Class  A  misdemeanor  (one  year  and/or  $10,000).   But  paragraphs  (a)  (2), 
(b)  (1)  and  (e)  (2)  and  (3)  of  §  1842  proscribing  commercial  dissemination 
of  obscene  material,  and  extending  federal  jurisdiction  to  include  cases 
where  the  U.S.  mail  or  a  facility  in  interstate  of  foreign  commerce  was  used, 
or  the  material  was  transported  across  a  state  or  U.S.  boundary,  should  be 
stricken,  since  in  other  respects  the  control  of  obscenity  should  be  left  to 
the  states,  except  to  the  extent  that  federal  enforcement  in  the  "special 
territorial  jurisdiction  of  the  United  States"  (real  property  under  its  exclu- 
sive or  concurrent  jurisdiction,  its  unorganized  territories  and  possessions, 
Indian  country,  etc.)  would  remain  under  provisions  of  the  Assimilative  Crimes 
Act  found  in  §  1863  of  S.  1  and  in  §  209  of  Brown  Commission.   The  Association 
does  not  support  §  1851  of  Brown  Commission,  which  seeks  to  preserve  for  the 
federal  government  a  role  in  suppressing  commercial  trafficking  in  obscene 
material  in  all  the  states. 

Comment.   Both  §  1842  of  S.  1  and  §  1851  of  Brown  Commission  prohibit 
commercial  dissemination  of  obscene  material  within  the  special,  maritime  and 
territorial  jurisdiction  of  the  United  States,  by  the  use  of  the  mails,  or 
in  interstate  or  foreign  commerce.   Section  1842  of  S.  1  defines  "obscene 
material"  in  the  language  of  the  most  recent  Supreme  Court  test  enunciated 
in  Miller  v.  California,  413  U.S.  15  (1973);  there  is  no  definition  of  the 
term  in  Brown  Commission. 

We  do  not  support  the  control  of  the  commercial  dissemination  of 
obscene  material  by  the  federal  government,  believing  that  this  is  a 
matter  best  left  to  state  and  local  law.   We  have  therefore  recommended 
that  federal  prosecution  be  limited  to  prohibiting  dissemination  of  such 
material  to  any  person  in  a  manner  affording  no  immediately  effective 
opportunity  to  avoid  exposure  to  such  material,  or  to  a  minor  (defined  in 
§  1842(b)  (3)  as  "an  unmarried  person  less  than  seventeen  years  old")  in 
federal  enclaves  and  territories,  with  a  lesser  penalty,  and  to  enforce- 
ment therein  of  state  and  local  laws  and  or  ordinances  under  the  Assimi- 
lative Crimes  Act. 
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(21)  Recommendation  on  prostitution.   The  control  of  prostitution  should 
also  be  left  to  the  states,  with  federal  enforcement  only  under  Assimilative 
Crimes  Act  provisions.   The  Association,  therefore,  does  not  support  either 

§  18A3  of  S.  1  (which  covers  conducting  a  prostitution  business  involving 
interstate  commerce,  etc.)  or  §§  18A1-1849  of  Brown  Commission  (which  cover 
promoting  and  facilitating  prostitution,  as  well  as  prostitution  itself, 
within  the  "special  maritime  and  territorial  jurisdiction  of  the  United 
States,"  and  within  a  reasonable  distance  of  any  military  installation  as 
the  Secretary  of  Defense  shall  determine  to  be  needful.) 

Comment .  We  recommend  deletion  of  §  1843  and 
§§  1841-49  of  Brown  Commission,  in  order  to  leave  the  control  of  prostitution 
to  the  states,  with  federal  enforcement  only  under  the  Assimilative  Crimes 
Act.  The  possibility  for  abuse  is  always  built  into  statutes  of  this  nature 
because  of  the  wide  latitude  given  to  police  officers  to  deter  the  proscribed 
conduct.  Any  abuse  usually  comes  from  the  enforcers,  not  the  legislature. 
It  is  a  necessary  evil  because  government  relies  on  people  to  enforce  its 
laws  and  because  people  generally  have  insisted  on  proscribing  this  type  of 
conduct.   The  statute  should  come  into  operation  only  when  the  individual's 
interests  and  expressions,  judged  in  the  light  of  all  relevant  factors,  are 
minuscule  compared  to  a  particular  public  interest  in  preventing  that  expres- 
sion of  conduct  at  that  time  and  place.   This  judgment  can  best  be  left  to 
the  state  and  city  authorities. 

(22)  Recommendation  on  disorderly  conduct.   The  Association  supports  all  of 
the  provisions  in  §  1861  of  S.  1  making  disorderly  conduct  "with  intent  to 
alarm,  harass  or  annoy  another  person  or  in  reckless  disregard  of  the  fact 
that  another  person  is  thereby  alarmed,  harassed  or  annoyed"  an  infraction, 
except  that  paragraph  (a)  (6)  dealing  with  solicitation  of  a  sexual  act  in 

a  public  place  should  be  stricken.   The  control  of  such  solicitation  should 
be  left  to  the  states,  with  federal  enforcement  only  under  Assimilative 
Crimes  Act  provisions.   The  Association  does  not  support  §§  1843(b)  and  1861 
(1)  (f)  of  Brown  Commission,  which  (with  some  differences  from  §  1861(a)  (6) 
of  S.  1)  would  create  a  preemptive  federal  offense  of  such  solicitation, 
with  the  same  federal  jurisdiction  as  in  §§  1841-49  of  Brown  Commission, 
discussed  in  (23)  above,  on  prostitution. 

Comment.  We  believe  that  the  definition  and  control  of  solicitation 
of  a  sexual  act  in  federal  enclaves  should  also  be  left  to  state  and  local 
law,  with  federal  enforcement  only  under  the  Assimilative  Crimes  Act. 

(23)   Recommendation  on  public  safety  orders.   One  who  disobeys  the  order  of 
a  public  servant  to  move,  disperse  or  refrain  from  specified  activity  in  a 
particular  place  should  be  guilty  of  an  infraction  (not  over  5  days  imprison- 
ment or  $1,000  fine)  if  the  order  is,  in  fact,  lawful  and  reasonably  designed 
to  protect  persons  and  property.  The  Association  supports  §  1862  to  this 
effect. 
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Comment.   Section  1862  of  S.  1  defines  as  an  infraction  (up  to 
5  days  in  prison  and/or  $1,000  fine)  conduct  which  has  three  elements: 

(1)  the  knowing  disobedience  of  an  order  of  a  public  servant  to  move, 
disperse,  or  refrain  from  specified  activity  in  a  particular  place, 

(2)  if  the  person  at  least  recklessly  disregards  the  probability  that 
the  person  giving  the  order  is  a  public  servant,  and  (3)  if  the  order 
is,  in  fact,  lawful  and  reasonably  designed  to  protect  persons  or 
property.   The  provision  is  designed  to  enable  law  enforcement  officers 
to  quell  potential  breaches  of  peace,  and  in  order  to  have  general 
applicability,  must  Ije  written  with  a  broad  scope.   The  inclusion  of  the 
third  element  of  the  offense  appears  to  preclude  the  arbitrary  or  uncon- 
stitutional application  of  §  1852.  The  requirement  that  the  order  be 
lawful  means,  in  the  first  instance,  that  the  public  servant  must  be 
authorized  to  give  the  order.  .See  Committee  Print  Volume  III  at  page 
86A.   Further,  the  requirement  that  the  order  be  in  fact  lawful  should 
preclude  its  use  with  respect  to  constitutionally-protected  activity, 
such  as  peaceful  picketing.   Since  a  public  official  cannot  lawfully 
compel  a  citizen  to  refrain  from  constitutionally-protected  activity, 

it  would  be  a  defense  to  prosecution  under  §  1862  that  the  defendant 
was  engaged  in  such  activity.   We  therefore  approve  §  1862  as  not  being 
unconstitutionally  vague  or  restrictive.   There  is  no  similar  provision 
in  Brown  Commission. 

(24)  Recommendation  as  to  crimes  in  federal  enclaves.   Where  there  is 

no  specific  federal  crime,  the  provisions  of  the  Assimilative  Crimes  Act, 
18  U.S.C.  §  13,  should  be  retained  as  to  conduct  constituting  an  offense 
created  by  state  or  local  law.   But  the  maximum  penalty  for  any  such 
crime  should  not  exceed  the  lesser  of  a  Class  A  misdemeanor  (one  year  or 
$10,000  fine  or  both)  or  the  maximum  authorized  by  the  state  or  local 
law.   The  Association  supports  §  209  of  Brown  Commission  to  this  effect. 
Section  1863  of  S.  1  would  authorize  the  maximum  term  of  imprisonment 
and  fine  authorized  by  the  state  or  local  law,  and  is,  therefore,  not 
supported. 

Comment.   Section  1863  of  S.  1,  following  the  present  Assimilative 
Crimes  Act,  authorizes  terms  of  imprisonment  in  excess  of  one  year  for 
assimilated  offenses  in  federal  enclaves.   As  all  the  major  crimes  within 
these  enclaves  are  already  proscribed  in  S.  1,  we  recommend  that  the 
grading  of  the  uncovered  assimilated  crimes  be  limited  to  no  more  than  a 
Class  A  misdemeanor  (nbt  over  1  year  and/or  $10,000  fine).   This  is  the 
approach  taken  in  §  209  of  Brown  Commission,  which  we  approve  on  this 
matter. 

(25)  Recommendation  as  to  crimes  for  which  probation  is  excluded.   ABA 
Standards  for  Probation  1.1(a)  provides  that  the  legislature  should  autho- 
rize the  sentencing  court  in  every  case  to  impose  a  sentence  of  probation; 
exceptions  to  this  principle  "are  not  favored  and,  if  made,  should  be 
limited  to  the  most  serious  offenses."  The  Association  supports  the  provision 
of   §  2101(a)  of  S.  1  denying  probation  to  a  defendant  convicted  of  a 

Class  A  felony;  there  appear  to  be  only  five  of  these,  all  carrying  imprison- 
ment for  "the  duration  of  defendant's  life,  or  any  period  of  time,"  and/or 
fine  not  over  $100,000.   The  Association  also  supports  §  1823(a)  (1)  of  S.  1, 
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denying  probation  to  one  using  a  firearm  or  a  destructive  device  during 
the  commission  of  a  crime,  believing  this  to  be  a  most  serious  crime  at 
the  present  time.  But  the  provisions  of  §  1811  of  S.  1  denying  probation 
to  a  person  convicted  of  trafficking  in  or  importing  an  opiate,  or  pos- 
sessing four  ounces  or  more  of  an  opiate,  are  not  supported,  since  this 
crime  as  defined  in  §  1811  does  not  appear  to  be  one  of  the  most  serious 
crimes. 

Comment.  What  are  "the  most  serious  offenses"  in  which  the  sentencing 
court  may  be  authorized  to  deny  probation  under  ABA  Standards  for  Probation 
§  1.1(a)  inevitably  involves  an  element  of  subjective  Judgment,  and  may  vary 
from  time  to  time.  The  only  crime  for  which  probation  may  be  denied  in  S.  1, 
which  appears  to  us  not  to  be  of  sufficient  seriousness  to  warrant  such 
denial,  is  the  crime  defined  in  §  1811  of  trafficking  or  importing  an  opiate 
(as  therein  defined),  or  possessing  four  ounces  or  more  of  such  an  opiate. 

(26)  Recommendation  as  to  presumption  for  probation.  ABA  Standards  for 
Probation  §  1.3(a)  provides:   "Probation  should  be  the  sentence  unless  the 
sentencing  court  finds  that:   (1)  confinement  is  necessary  to  protect  the 
public  from  further  criminal  activity  by  the  offender;  or  (11)  the  offender 
is  in  need  of  correctional  treatment  which  can  most  effectively  be  provided 
if  he  is  confined;  or  (ill)  it  would  unduly  depreciate  the  seriousness  of 
the  offense  if  a  sentence  of  probation  were  imposed."  The  Association  sup- 
ports §  3101(a)  of  Brown  Commission  to  this  effect.   Section  2102  of  S.  1 
does  not  have  any  such  presumption  in  favor  of  probation,  and  is  not  sup- 
ported. 

Comment.  ABA  Standards  for  Sentencing  §  2.5(c)  indicates  that  a 
sentence  not  involving  total  confinement  is  to  be  preferred  in  the  absence 
of  affirmative  reasons  to  the  contrary.  Sections  1.2  and  1.3(a)  of  the 
ABA  Standards  for  Probation  further  express  the  Standards'  preference  for 
Imposing  probation  in  lieu  of  a  sentence  of  confinement.  Consequently,  we 
approve  §  3101(a)  of  Brown  Commission,  which  conforms  to  these  Standards, 
rather  than  the  non-conforming  provisions  of  §  2102  of  S.  1. 

(27)   Recommendation  as  to  procedures.   ABA  Standards  for  Probation  §§  5.1- 
5.4,  provide  appropriate  procedures  for  the  revocation  of  probation,  includ- 
ing grounds  for  arrest,  notice,  and  hearing.   Neither  §  2105  of  S.  1  nor 
§  3103(4)  of  Brown  Commission  contain  any  such  procedural  safeguards,  and 
neither  section  is  supported. 

Comment.   Section  2105  of  S.  1  authorizes  the  court  to  modify  or 
enlarge  the  conditions  of  probation  or  revoke  probation,  but  does  not 
spell  out  any  details  as  to  how  the  probation  revocation  should  proceed. 
On  the  other  hand,  §§  3835-3836  detail  with  great  particularity  the  pro- 
cedures to  be  followed  in  parole  revocation.   We  recommend  that  the 
detailed  standards  on  the  revocation  of  probation  contained  in  §§  5.1- 
5.4  of  the  ABA  Standards  for  Probation  be  embodied  in  S.  1.   Section  3103 
(4)  of  Brown  Commission  should  have  a  similar  amendment. 
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(28)'   Recommendation  as  to  fines.   ABA  Standards  for  Sentencing  §  2.7(a) 
provides  that  except  for  corporations,  imposition  of  a  fine  should  not 
be  authorized  for  a  felony  "unless  the  defendant  has  gained  money  or 
property  through  the  commission  of  the  offense."   Sections  2201  and  2202(a) 
of  S.  1,  and  §§  3301-3302  of  Brown  Commission  lack  this  limitation,  and 
accordingly  are  not  approved. 

Comment.   Sections  2201  and  2202(a)  of  S.  1  and  §§  3301-3302  of 
Brown  Commission  should  not  be  approved,  unless  amended  to  comply  with 
the  requirement  of  ABA  Standards  for  Sentencing  §  2.7(a). 

(29)   Recommendation  as  to  maximum  terms  of  imprisonment.  ABA  Standards  for 
Sentencing  §  3.1(d)  provides  that  "for  most  offenses  ...  the  maximum  autho- 
rized prison  term  ought  not  to  exceed  ten  years  except  In  unusual  cases  and 
normally  should  not  exceed  five  years,"  with  sentences  of  twenty-five  years 
or  longer  "reserved  for  particularly  serious  offenses  or  . . .  for  certain 
particularly  dangerous  offenders."  Section  2.5(b)  (i)  would  allow  such 
special  terms  for  particularly  dangerous  offenders  and  the  professional 
criminal  only  if  "accompanied  by  a  substantial  and  general  reduction  of  the 
terms  available  for  most  offenders."  The  Association  supports  the  provi- 
sions for  extended  prison  terms  for  these  offenders  in  §  2302(b)  of  S.  1, 
with  an  amendment  to  §  2301(b)  to  lower  the  authorized  prison  terms,  (as 
required  by  the  ABA  Standards)  by  reducing  the  number  of  Class  A,  B  and  C 
felonies  carrying  maximum  prison  terms  of  life  (or  any  period  of  time),  30 
and  15  years  respectively,  and  of  Class  D  felonies  carrying  a  maximum 
prison  term  of  7  years.   With  these  amendments,  the  Association  supports 
§§  2301  and  2302  of  S.  1,  believing  that  the  provisions  of  §§  2301(d)  and 
2302(c)  authorizing  the  court  by  affirmative  action  to  impose  llmit,ed  terms 
of  parole  ineligibility  substantially  conform  to  the  requirements  of  ABA 
Standards  for  Sentencing  §  3.2.   The  procedures  for  imposing  such  a  term 
of  parole  ineligibility  in  §  2302(c)  do  not  in  all  respects  conform  to  ABA 
Standards  3.2,  since  they  leave  it  to  the  court  to  decide  whether  to  waive 
a  pre-sentence  report  under  §  2002(c),  or  require  an  examination  of  the 
defendant's  mental,  emotional  and  physical  condition  under  Rule  32  of 
Federal  Rules  of  Criminal  Procedure  and  §  2002(c);  they  do  not  direct  the 
court  first  to  consider  whether  making  a  non-binding  recommendation  to 
the  parole  authorities  respecting  when  the  offender  should  first  be  con- 
sidered for  parole  will  satisfy  the  factors  which  seem  to  call  for  a 
minimum  term;  and  they  allow  the  court  to  Impose  such  a  sentence  of  parole 
ineligibility  under  §  2302(c)  on  the  basis  of  some  factors  other  than 
"after  a  finding  that  confinement  for  a  minimum  term  is  necessary  in  order 
to  protect  the  public  from  further  criminal  conduct  by  the  defendant." 
But  these  differences  are  not  regarded  as  sufficiently  substantial  to  bar 
support  of  §§  2301  and  2302  of  S.  1,  with  the  above  amendments. 

Comment.   With  amendments  lowering  the  authorized  prison  terms  in  §  230.' 
(b)  of  S.  1  so  that  they  would  not  exceed  10  years  except  In  unusual  cases. 
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and  normally  should  not  exceed  5  years,  we  support  the  extended  prison 
terms  for  particularly  dangerous  offenders  and  professional  criminals 
in  §  2302(b)  of  S.  1,  believing  that  they  substantially  conform  to  the 
requirements  of  §§  2.5(b)  and  3.1  of  the  ABA  Standards  for  Sentencing. 
As  noted  in  our  Recommendation  (31)  above,  there  are  some  differences 
with  regard  to  procedures  for  imposing  limited  terms  of  parole  ineligi- 
bility, but  we  believe  that  these  purely  procedural  differences  should 
not  bar  support  of  §§  2301  and  2302  of  S.  1,  with  the  proposed  amendments. 

(30)  Recommendation  as  to  additional  parole  term  and  contingent  prison  term 
on  parole  revocation.   A  parole  term  (proportionate  to  the  maximum  prison 
term  for  each  class  of  crime)  should  also  be  added  to  each  prison  sentence. 
The  Association  supports  §  2303(a)  of  S.  1  authorizing  such  a  separate  term 
of  parole  on  release,  amended  to  provide  such  a  proportionate  parole  term  on 
release,  in  place  of  the  five-year  maximum  provided  in  §  383A(b).   The 
Association  also  supports  the  contingent  additional  term  of  imprisonment  of 
1  year  for  a  felony  and  90  days  for  a  Class  A  misdemeanor,  to  be  served  upon 
parole  revocation,  if  the  balance  remaining  unserved  of  the  original  prison 
term  is  less  than  those  periods,  provided  in  §  2303(b)  of  S.  1. 

Comment.   We  believe  a  parole  term  after  release  should  be  served  by 
every  prisoner,  even  if  he  has  served  the  full  term  of  his  original  sentence, 
in  order  to  help  in  his  transition  from  prison  to  the  community.   If  such  an 
additional  parole  term  is  to  be  meaningful,  some  additional  imprisonment  must 
be  provided  upon  parole  revocation.   Since  these  contingent  terms  are  pro- 
vided in  the  law  in  force  at  the  time  of  the  commission  of  the  offense,  we 
see  no  constitutional  problems  in  these  provisions.  With  an  amendment  to 
make  the  length  of  the  additional  parole  term  proportionate  to  the  maximum 
prison  term  imposable  for  each  class  of  crime,  we  approve  S  2303(a)  and  (b) 
of  S.  1. 

(31)  Recommendation  as  to  consecutive  sentences.   ABA  Standards  for  Sen- 
tencing §  3.4  provides  that  "consecutive  sentences  are  rarely  appropriate," 
and  contains  detailed  procedural  safeguards  before  they  can  be  Imposed. 
While  §  3204  of  the  Brown  Commission  comes  closer  to  meeting  these  require- 
ments than  §  2304  of  S.  1,  neither  section  is  in  full  conformity  with  the 
ABA  Standards  on  this  matter,  and  neither  section  is  supported. 

Comment.   Section  2304  of  S.  1  and  §  3204  of  Brown  Commission  both 
need  to  be  amended,  to  conform  to  the  policy  embodied  in  the  ABA  Standards, 
which  contain  Important  procedural  requirements  for  the  Imposition  of  con- 
secutive sentences,  and  serious  limitations  upon  their  aggregate  length. 
See  also  our  Recommendation  (16) ,  which  would  proscribe  consecutive  or 
multiple  sentences  where  one  offense  consists  only  of  a  conspiracy,  attempt 
or  solicitation  to  commit  the  other. 

(32)  Recommendation  as  to  good  time  allowance.  The  present  provisions  for 
reduction  of  prison  terms  for  good  behavior  while  in  prison  should  be  retained. 
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They  contribute  to  orderly  prison  administration,  and  can  substantially 
reduce  long  sentences.  As  neither  S.  1  nor  Brown  Commission  contain 
any  such  provisions,  their  omission  is  not  supported. 

Comment.   For  reasons  not  made  clear  to  us,  neither  S.  1  nor  Brown 
Commission  have  any  provisions  for  reduction  of  prison  terms  for  good 
behavior  in  prison.   We  are  not  prepared  to  approve  these  omissions,  on 
the  basis  of  any  facts  known  to  us. 

(33)  Recommendation  as  to  the  death  penalty.   The  Association  takes  no 
action  either  to  support  or  to  oppose  the  provisions  for  the  death  penalty 
for  murder  in  §§  2A01,  2403,  3726,  and  3841-42  of  S.  1  and  §§  3601-4  of 
Brown  Commission,  since  there  are  cases  before  the  Supreme  Court  involving 
the  constitutionality  of  the  death  penalty,  and  of  procedures  for  its 
imposition.   Until  the  opinions  in  these  cases  are  studied,  it  is  not 
possible  to  forecast  what  issues  will  remain  for  consideration. 

Comment.   Until  there  has  been  time  to  study  the  decisions  of  the 
Supreme  Court  in  the  1974-75  term  on  the  constitutionality  of  the  death 
penalty  and  of  procedures  for  its  imposition,  we  are  not  prepared  to 
recommend  action  by  the  House  of  Delegates  either  to  support  or  to  oppose 
the  provisions  for  the  death  penalty  in  §§  2401-2403,  3726  and  3841-42  of 
S.  1  and  §§  3601-4  of  Brown  Commission. 

(34)  Recommendation  as  to  arrest  of  probationers.   ABA  Standards  for 
Probation,  §  5.2(b),  provides:   "Probation  officers  should  not  be  autho- 
rized to  arrest  probationers."   Section  3016  of  S.  1  permits  arrest  of  a 
probationer  by  an  officer  of  the  Federal  Probation  Service,  and  Brown 
Commission  appears  to  have  no  provision  on  the  matter.  Neither  draft  is 
supported  on  this  matter. 

Comment.   We  believe  the  effectiveness  of  probation  officers  in 
their  personal  relationship  with  probationers  will  be  increased  if  they 
are  not  given  the  power  to  arrest  for  violation  of  the  terms  of  probation. 

(35)  Recommendation  on  pretrial  release.   Pretrial  release  provisions 
should  be  enacted  which  conform  to  ABA  Standards  for  Pretrial  Release. 
Sections  3502-3504  of  S.  1,  which  restate  the  present  law  on  this  sub- 
ject, lack  the  ABA  Standards  provisions  in  §§  1.2(c)  and  5.1  making  the 
posting  of  monetary  bail  the  course  of  last  resort;  in  §  5.4  prohibiting 
the  use  of  compensated  sureties;  in  §  5.6  relating  to  conditions  of 
release;  in  §  5.8  on  revocation  of  release  after  commission  of  a  serious 
crime  while  awaiting  trial;  in  §  5.10  on  accelerated  trial  for  detained 
defendants;  and  in  §  5.11  on  prejudice  at  trial  or  sentence  based  on  pre- 
trial detention.   The  Brown  Commission  has  no  such  provisions.   Neither 
draft  is  supported  on  this  matter.  Note,  however,  that  while  §§  3502-04 
of  S.  1  make  no  provision  for  forfeiture  of  monetary  bail  and  its  collec- 
tion, the  matter  is  dealt  with  at  page  362  of  S.  1  in  Rule  46(e)  of  the 
Federal  Rules  of  Criminal  Procedure,  which  are  reenacted  in  S.  1. 
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Comment .  We  do  not  approve  the  provisions  of  §§  3502-3504  of  S.  1, 
insofar  as  they  fail  to  adhere  to  the  ABA  Standards  for  Pretrial  Release. 
Section  3502,  taken  directly  from  existing  law,  reflects  only  partial 
compliance  with  §§  1.2(c)  and  5.3  of  the  ABA  Standards  relating  to  monetary 
conditions  of  release,  which  mandate  that  the  posting  of  bail  be  designated 
the  course  of  last  resort.   Existing  law  and  the  proposed  Code  fail  to  do 
this,  placing  bail  on  an  apparently  equal  footing  with  other  permissible 
conditions  of  release. 

(36)   Recommendation  as  to  appellate  review  of  sentences.   ABA  Standards 
for  Appellate  Review  of  Sentences  provide  for  sentence  review  by  an  appellate 
court,  with  power  to  affirm,  reduce  or  increase  the  sentence.   The  Associ- 
ation supports  §  3725  of  S.  1,  which  appears  to  be  substantially  in  accord 
with  the  major  provisions  of  the  ABA  Standards,  but  recommends  procedural 
amendments  to  allow  the  court  reviewing  the  sentence  to  correct  an  illegal 
sentence  (which  now  can  only  be  done  by  appeal  on  the  merits) ,  to  limit  the 
record  on  appeal  to  matters  relevant  to  the  sentencing  decision,  and  to 
permit  the  defendant  to  integrate  in  one  proceeding  his  appeal  on  the  merits 
and  a  petition  for  sentence  review.   As  so  amended,  there  would  still  remain 
differences  between  the  ABA  Standards,  which  make  no  specific  provision  for 
appeal  by  the  government  (while  §  3725(a)  (2)  of  S.  1  does  contain  such  a 
provision)  and  which  authorize  the  reviewing  court  "to  correct  the  sentence 
which  is  excessive  in  length"  and  to  review  "the  propriety  of  the  sentence 
...  and  the  manner  in  which  the  sentence  was  imposed"  (while  §  3725(c) 
requires  only  that  the  reviewing  court  determine  whether  "the  sentence 
imposed  is  clearly  unreasonable"  and  whether  the  findings  leading  to  a 
sentence  as  a  "dangerous  special  offender"  under  §  2302(b)  "were  clearly 
erroneous.")   But  these  differences  are  not  regarded  as  sufficiently  sub- 
stantial to  bar  support  of  §  3725  of  S.  1,  with  the  above  amendments. 

Comment.   The  provision  of  §  3725  of  S.  1  providing  for  appellate 
review  of  sentences  should  be  supported  as  carrying  out  the  essential 
provisions  of  the  ABA  Standards  for  Appellate  Review  of  Sentences,  with 
certain  procedural  amendments.   In  a  matter  as  complex  and  controversial 
as  this  is,  we  believe  substantial  compliance  with  the  ABA  Standards 
warrants  support  of  §  3725  by  the  House  of  Delegates. 

We  do  recommend  that  the  section  be  amended  to  provide  that  the 
Court  of  Appeals  need  only  review  those  portions  of  the  record  designated 
by  the  parties  as  relevant,  instead  of  providing  as  it  now  does  that  the 
Court  of  Appeals  must  review  the  entire  record  in  the  case,  and  also  to 
permit  the  reviewing  court  to  change  the  sentence  imposed,  if  it  deter- 
mines that  it  was  imposed  on  improper  or  illegal  grounds,  and  to  allow 
both  conviction  and  sentence  to  be  reviewed  in  a  single  appeal,  if  the 
defendant  wishes  to  appeal  the  conviction  and  either  he  or  the  government 
wishes  to  appeal  the  sentence. 

While  Brown  Commission  recommends  an  amendment  to  28  U.S.  Code 
§  1291  to  grant  the  Courts  of  Appeal  "the  power  to  review  the  sentence 
and  to  modify  it  or  set  it  aside  for  further  proceedings,"  the  Comment 
notes  that  this  is  "not  a  Commission  recommendation  as  to  its  features." 
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Therefore  we  cannot  say  that  this  section  conforms  to  any  provisions  of 
the  ABA  Standards  for  Appellate  Review  as  to  scope  and  procedure  on  sen- 
tence review. 

(37)  Reconmendatlon  as  to  no  presumption  for  parole.  Except  where  there 
has  been  a  sentence  of  parole  ineligibility  for  a  limited  term,  all  pris- 
oners should  be  eligible  for  parole  after  a  relatively  short  period.  But 
the  analogy  of  a  "presumption  for  probation"  discussed  in  Recommendation 
(28)  above  should  not  apply  to  create  a  presumption  for  parole  such  as  is 
found  in  §  3A02(1)  of  Brown  Commission.  Accordingly,  that  section  is  not 
supported,  and  §  3831  of  S.  1,  which  states  the  criteria  for  parole  in  a 
more  neutral  manner,  is  supported  in  its  place. 

Comment.   There  are  no  ABA  Standards  dealing  with  parole,  and  we  do 
not  believe  that  the  "presumption  for  probation"  in  Recommendation  (28) 
above  should  apply  to  create  a  "presumption  for  parole."  Under  §  3831  of 
S.  1,  all  prisoners  become  eligible  for  release  on  parole  by  the  Parole 
Commission  after  completion  of  the  first  six  months  of  imprisonment,  unless 
a  term  of  parole  ineligibility  was  Imposed  by  the  sentencing  court,  as 
discussed  in  (31)  above.   Surely  no  presumption  can  be  justified  that  all 
other  prisoners,  no  matter  how  serious  their  crimes  or  how  long  their  sen- 
tences, should  be  paroled  at  the  completion  of  the  first  six  months  of 
their  confinement.   The  more  neutral  statement  of  criteria  for  parole  in 
§  3831  of  3.  1  is  much  to  be  preferred  to  the  presumption  for  parole  found 
in  §  3A02  (1)  of  Brown  Commission. 

(38)  Recommendation  as  to  repeal  of  Federal  Youth  Corrections  Act  and  Title 
II  of  Narcotic  Addict  Rehabilitation  Act.   Both  of  these  acts  are  repealed  b; 
S.  1,  although  many  of  their  provisions  have  been  included  at  the  appropriatt 
places  in  the  draft.   The  Association  recommends  that  the  extent  of  the 
changes  made  in  S.  1  by  these  repeals  should  be  studied  in  depth,  and  that 
until  such  a  study  has  been  made  and  the  results  evaluated,  these  repeals 
are  not  supported. 

Comment.   We  can  make  no  recommendation  to  the  House  of  Delegates  on 
the  merits  of  these  repeals,  until  a  study  in  depth  has  been  made  of  the 
extent  of  the  changes  made  thereby  in  S.  1,  and  the  justification  for  them. 

(39)  Recommendation  as  to  espionage  and  related  offenses.   Espionage  and 
related  offenses  should  be  codified  in  Title  18  in  terms  that  do  not  go 
beyond  present  law,  as  interpreted  by  the  Supreme  Court  of  the  United 
States.   The  judicial  guidelines  developed  under  present  law  have  worked 
well  in  protecting  the  nation's  true  "national  security"  interests.   To 
the  extent  that  sections  1121-1128  of  S.l  broaden  the  reach  of  the 
criminal  offenses  under  present  law,  these  sections  are  not  supported. 
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Comment.   We  believe  that  the  present  law  on  these  matters  has  proved 
itself  to  embody  a  reasonable  reconciliation  of  the  need  for  secrecy  for 
national  security,  and  the  public  interest  in  the  fullest  responsible  dis- 
closure and  maximum  access  to  government  information.   As  it  has  been 
interpreted  by  the  Supreme  Court  in  the  Pentagon  Papers  and  Watergate  cases, 
it  appears  to  have  struck  a  successful  and  safe  balance  between  this  need 
for  secrecy  and  the  public  interest  in  disclosure  and  access.   We  concur 
in  the  Law  Student  Division's  disapproval  in  Report  //114  of  changes  in  the 
present  law  which  would  broaden  the  definition  of  "National  defense  infor- 
mation" so  as  to  subject  open  and  robust  discussion  of  important  national 
issues  to  a  decide4  "chilling  effect";  would  limit  the  guarantees  of  the 
First  Amendment  of  a  free  press  and  freedom  from  prior  restraints;  or 
would  create  a  new  crime  of  "receiving  unauthorized  government  information." 
We  recognize  that  consolidation  of  present  law  is  needed  here,  and  that 
changes  in  phraseology  (particularly  in  redefining  the  necessary  states 
of  mind  in  terms  other  than  "willfulness")  must  be  made  to  conform  present 
law  to  the  format  and  language  of  S.l.   These  should,  however,  be  made 
in  such  a  way  that  its  coverage  is  not  extended  beyond  its  present  scope 
in  the  Important  areas  of  espionage  and  related  crimes. 


August,  1975 
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Introduction 

S.I,  94th  Congress,  although  falling  short  in  many 
respects,  embodies  numerous  improvements  proposed  by 
the  bipartisan  National  Commission  on  Reform  of 
Federal  Criminal  Laws  headed  by  former  Governor  Pat 
Brown  of  California.  The  bill  is  the  result  of  intensive 
study  by  the  Senate  Judiciary  Committee  and  the 
Department  of  Justice  over  the  past  three  years,  and  is  a 
considerable  advance  over  S.I  of  the  93rd  Congress.  Its 
defects  are  nevertheless  substantial.  Desirable  changes 
are  listed  below  in  two  categories,  indispensable  and 
urgent. 

The  clas  .ification  reflects  distinctions  of  principle  and 
practical  i  iportance,  and  in  addition  a  distinction  based 
on  whether,  as  to  a  particular  issue,  S.  I  actually  regresses 
from  current  law  or  Brown  Commission  recommen- 
dations, or  merely  fails  to  adopt  a  desirable  advance.  It  is 
unrealistic  to  expect  advancement  on  every  front 
simultaneously.  Therefore  a  Code  including  a  great  many 
solid  reforms  might  be  acceptable  even  if  it  retained  some 
bad  features  of  existing  law.  Regressions  must  be  viewed 
much  more  seriously.  For  example,  the  proposal  to 
abolish  the  defense  of  insanity  is  retrogressive,  and 
should  be  most  vigorously  opposed  for  that  reason  as  well 
as  the  importance  of  preserving  the  principle  of  moral 
responsibility  as  the  basis  of  criminal  conviction.  Virtual- 
ly all  the  issues  classified  below  as  "urgent"  rather  than 
"indispensable"  are  issues  on  which  S.l  merely  takes  a 
stand-pal  position. 

It  can  be  said  generally  of  the  contrasts  between  S.l 
and  the  Brown  Commission  proposals  that  S.l  expresses 
the  view  that  the  crime  problem  can  and  should  be  solved 
by  extending  government's  power  over  individuals.  This 
extension  can  take  the  form  of  wiretapping  and  other 
secret  surveillance,  of  giving  broad  discretion  to  officials 
in  decisions  about  punishment,  of  authorizing  excep- 
tionally severe  sentences,  or  of  restricting  access  to 
critical  information  about  government  operations.  The 
other  school  of  thought,  represented  by  the  Brown  Com- 
mission, is  skeptical  about  the  gains  in  law  enforcement 
that  can  be  expected  from  such  measures,  and  more  con- 


cerned  about   impairing  the  quality  of  civic  life  by 
needless  restraints  on  liberty. 

Indispensable  Amendments 

I .  Sentencing 

A.  The  Maximum  terms  are  excessive.  See  Sees. 
2301-2  and  the  charts  in  the  appendices  beginning  at  p.  321 1 
below.  The  simplest  partial  remedy  would  be  to  make  the 
maxima  subject  to  a  "mandatory  parole  component," 
reducing  to  that  extent  the  period  during  which  the 
prisoner  can  be  actually  detained  under  the  sentence. 
Thus  the  parole  component  would  be  inside  the  statutory 
maximum  rather  than  added  on;  that  was  the  Brown 
proposal.  Another  way  effectively  to  shorten  maxima  is 
through  the  provisions  on  "extended  terms"  for 
"dangerous  special  offenders".  Sees.  2301(c)  and  2302. 
S.l  makes  the  extended  term  an  add-on  to  the  regular 
maximum.  The  Brown  Commission  took  the  position 
that  the  upper  ranges  within  the  ordinary  maximum  were 
to  be  reserved  for  the  dangerous  special  offenders.  See 
Final  Report  Sec.  3202.  Substituting  the  Brown  Com- 
mission's proposal  would  tame  the  ferocity  of  S.l's  max- 
ima, and  would  comport  with  the  obvious  congressional 
intent  expressed  in  existing  maxima,  namely  that  they  go 
much  higher  than  is  appropriate  for  the  ordinary 
offender. 

B.  Probation  discretion.  Sec.  2302  directs  "con- 
sideration" of  a  fairly  conventional  list  of  factors,  but 
fails  to  state  that  prison  shall  be  resorted  to  only  if  the 
judge  is  satisfied  that  it  is  the  more  appropriate  disposi- 
tion, a  position  espoused  by  the  Brown  Commission,  the 
American  Law  Institute  and  the  American  Bar  Associa- 
tion Standards.  This  failure  means  that  no  judge  has  to 
face  up  to  the  crucial  issue,  and  that  different  judges  will 
operate  on  different  assumptions  as  to  where  the  "burden 
of  proof  lies  on  the  issue  of  imprisonment  or  probation. 
The  failure  is  exacerbated,  moreover,  by  excluding  from 
appellate  review  (Sec.  3725)  the  refusal  of  a  judge  to 
grant  probation,  except  where  he  imposes  a  long  prison 
sentence. 

The  probation  provisions  are  defective  in  two  other  im- 
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portant  rcspccls.  Brown  Sec.  3101  contains  no  exclusions 
from  eligibility  for  probation.  Sec.  2302  of  S.I  excludes 
ail  Class  A  offenses,  and  Sees.  1823  (use  of  gun  in  crime) 
and  IS!  I  (drugs)  exclude  those  offenses  from  probation 
eligibility.  The  main  effect  of  these  provisions  will  be  to 
transfer  discretion  from  the  judge  to  the  prosecutor,  who 
will  make  the  effective  decisions  when  selecting  the 
specific  charges  to  brmg  and  the  plea  bargains  to  accept. 
Unlike  Brown,  S.l  emphasizes  factors  pointing  towards 
the  "need"  for  imprisonment  for  retributive  or  deterrent 
purposes.  Sec.  2302(a)(2). 

C.  Consecutive  seniencing.  Sec.  2304  does  not  ade- 
quately restrain  the  practice.  The  Brown  provisions  (Sec. 
3204)  embody  three  important  principles:  consecutive 
sentences  should  be  flatly  precluded  in  certain  instances;' 
even  where  permitted,  there  should  be  a  low  ceiling  on  the 
aggregate  of  consecutive  sentences;'  and  the  use  of  con- 
secutive sentences  should  in  any  event  be  confined  to 
cases  where  "exceptional  features"  provide  justification, 
"for  reasons  which  the  court  shall  set  forth  in  detail." 

The  provisions  of  Sec.  2304  do  not  adequately  deal 
with  any  of  these  principles.  A  conspiracy  sentence  can 
be  added  to  a  sentence  for  the  target  substantive  offense. 
A  sentence  for  possessing  a  gun  during  the  commission  of 
a  crime  not  only  can  but  must  be  made  consecutive,  even 
though  the  crime  itself  carries  a  high  maximum  penalty, 
as  in  the  case  of  robbery,  because  it  commonly  involved 
use  of  weapons. 

D.  Parole  discretion.  Sec.  3831(c).  The  Parole  Board  is 
required  to  make  five  difficult  findings  before  parole 
"may"  be  granted:  that  release  is  not  inconsistent  with 
"just  punishment";  that  is  "would  not  fail  to  afford  ade- 
quate deterrence";  that  there  is  no  "undue  risk"  of 
further  criminality;  that  it  would  not  adversely  affect  in- 
stitutional discipline;  and.  in  effect,  that  further  "correc- 
tional treatment"  would  not  improve  his  "capacity  to 
lead  a  law-abiding  life."  These  criteria  are  certain  to  ex- 
tend the  periods  of  actual  confinement  towards  the  very 
long  limits  provided  in  S.l.  They  move  towards  a  policy 
of  pointlessly  detaining  many  in  prison  because  a  few 
among  them  may  be  bad  risks. 

Where  the  Brown  Commission  took  the  position  that 
release  should  be  favored  unless  some  public  purpose 
was,  in  the  opinion  of  the  Parole  Board,  served  by  deten- 
tion. S.l  bars  parole  unless  a  series  of  negatives  is  es- 
tablished by  a  preponderance  of  the  evidence.  Even  where 
such  proof  is  made,  there  is  no  direction  from  Congress; 
the  Parole  Board  "may"  then  release.  Proof  of  a  negative 
is  notoriously  difficult;  proof  of  these  negatives  verges  on 
the  impossible,  for  they  involve  such  issues  as  what  is 
"just  punishment"  or  "adequate  deterrence",  and  predic- 
tions of  future  behavior. 

Accordingly,  the  parole  provisions  of  S.l  present  one 
of  the  central  issues  in  the  reform  of  the  federal  criminal 
law  inasmuch  as  they  bear  on  the  length  of  prison  con- 
finement, the  degree  to  which  Congress  will  prescribe 
guidance  for  the  most  important  yet  unreviewable  ad- 
ministrative decisions  in  government,  [and]  the  fundamental 
principle  that  detention  is  not  to  be  imposed  or  prolonged 
unless  someone  is  satisfied  that  it  serves  a  purpose  (in 
contrast  to  S.l  which  says  it  is  to  be  prolonged  unless 
someone  is  satisfied  that  it  serves  no  purpose).  The  fun- 


damental principle  of  equal  justice  is  violated  by  the  for- 
mula that  parole  "may"  be  granted  but  need  not  be,  even 
when  the  difficult  proof  requirements  are  met,  so  that 
prisoner  A  stays  in  jail  while  indistinguishable  prisoner  B 
goes  free. 

E.  Appellate  Review  of  Sentence,  Sec.  3725.  Review  on 
defendant's  petition  is  improperly  limited  to  felonies 
where  the  sentence  (either  fine  or  imprisonment)  exceeds 
one  fifth  of  the  authorized  maximum.  This  denies  any 
review  of  misdemeanor  sentences,  which  may  involve 
several  years  of  imprisonment,  while  permitting  review  of 
felony  sentences  involving  fines  only.  It  would  also  deny 
appeal  from  prison  sentences  as  long  as  6  years  where  the 
authorized  maximum  is  30  years.  If  a  cut-off  is 
necessary,  it  ought  to  be  such  as  allows  review  of  any 
sentence  beyond  a  year.  In  addition,  a  defendant  should 
be  allowed  review  of  the  all-important  decision  against 
probation,  even  if  he  is  not  allowed  to  challenge  the 
length  of  a  sentence  less  than  a  year,  especially  since  the 
government  is  granted  review  of  any  decision  in  favor  of 
probation. 

Review  of  sentence  at  the  instance  of  the  government  is 
overly  generous:  whenever  the  trial  judge  puts  defendant 
on  probation,  and  whenever  he  sets  a  prison  term  below 
3/5  of  S.Ts  high  maxima.  This  generosity  is  especially 
dangerous  in  view  of  the  appellate  court's  power  to  in- 
crease a  sentence  under  review  upon  petition  of  the 
government.  It  is  clear  that  a  threat  by  the  prosecution  to 
seek  review  of  a  sentence  will  be  employed  to  discourage 
defendants  from  seeking  review. 

F.  Miscellaneous.  The  foregoing  criticisms  call  for  ex- 
tensive revision  of  S.l's  sentencing  provisions.  In  the 
course  of  that  revision,  other  improvements  should  be 
sought.  It  would  be  helpful  to  incorporate  into  Sec. 
2301(a)  ("Sentence  of  Imprisonment  —  In  General")  a 
declaration  of  congressional  policy  that  sentences  (both 
legislative  maxima  and  terms  actually  imposed)  should 
be  related  to  specified  goals,  e.g.,  pure  deterrence  for 
which  short  confinement  suffices;  rehabilitation,  calling 
for  intermediate  sentences  of  a  duration  comparable  to  a 
course  of  secondary  education;  or  incapacitation  which 
may  require  long  confinement,  reflecting  also  some  ele- 
ment of  "just  punishment".  This  would  offer  district 
judges  some  guidance  in  exercising  their  discretion.  In 
addition,  the  concept,  whether  articulated  in  Sec.  2301  or 
not,  would  furnish  a  rationale  for  deciding  how  many 
cla.sses  of  offen.ses  to  set  up  in  the  Code.  Sec.  2301 
provides  nine  classes,  not  counting  a  tenth  that  is  in  effect 
provided  by  dividing  Class  A  felonies  into  capital  and 
non-capital  categories  in  Sec.  2401.  There  are  simply  not 
that  many  different  useful  categories  of  criminality  from 
the  point  of  view  of  sentencing.  The  Brown  Commission 
proposed  six  categories,  or  only  five  if  one  sets  apart  the 
non-jailable  "infraction". 


'  Included  offenses,  conspiracy,  attempt,  solicitation;  crimes 
which  differ  only  in  thai  one  is  more  specifically  aimed  at 
protecting  the  same  interest;  crimes  which  are  part  of  the  same 
course  of  conduct  or  involved  substantially  the  same  criminal 
objective. 

'  Generally  one  level  higher  if  two  or  more  offenses  of  the 
same  class  are  committed. 
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Short-term  imprisonment  precludes  any  rehabilitation 
program,  and  there  is  no  basis  for  believing  that  there  is  a 
significant  deterrence  differential  between  30  days,  six 
months,  or  a  year.  (Cf.  S.I,  Sec.  2301.)  Accordingly,  mis- 
demeanor penalties  should  be  sharply  restricted  except 
for  "persistent  misdemeanants".  (Brown  Sec.  3003).  S.I 
departs  notably  from  the  Brown  recommendations  by 
authorizing  imprisonment  for  "infractions",  i.e.  it  fails  to 
make  provision  for  any  non-jailable  petty  violations. 

2.  Insanily  Defense.  Sec.  522  of  S.  I  represents  an  im- 
portant regression  from  existing  law  and  the  Brown 
Commission  recommendation.  It  admits  insanity  as  a 
defense  only  if  the  insanity  caused  a  lack  of  "the  state  of 
mind  required  as  an  element  of  the  offense  charged." 
This  means,  for  example,  that  a  defendant  who  cut  his 
wife's  throat  would  be  acquitted  if  he  was  so  crazy  as  to 
believe  that  he  was  merely  slicing  cheese,  for  then  he 
would  not  have  had  the  intent  to  kill  which  is  required  for 
murder.  But  if  he  insanely  supposed  that  his  wife  was 
poisoning  him,  or  that  God  required  him  to  dispose  of  his 
wife,  he  would  be  convicted.  Present  law,  approved  not 
only  by  the  Brown  Commission,  but  also  by  the 
American  Law  Institute,  and  all  the  federal  Courts  of 
Appeal,  acquits  the  defendant  (with  appropriate  provi- 
sion for  civil  constraint)  if  he  "lacked  substantial  capacity 
to  appreciate  the  character  of  his  conduct  or  to  control 
his  conduct."  To  fail  to  accord  such  a  defense  is  to  ignore 
the  relevance  to  guilt  of  moral  responsibility  and  power 
to  choose.  It  is  to  use  the  gravest  sanctions  of  the  system 
of  deterrence  we  call  the  criminal  law  against  people  who 
are  obviously  undeterrable. 

In  effect,  S.I  abolishes  the  defense  of  insanity,  since 
lack  of  the  required  criminal  intent  would  be  a  defense 
under  the  Code  whether  or  not  the  defendant  was  insane. 
Thus  S.l  treats  the  sane  and  the  insane  alike. 

3.  Incursions  on  Freedom  of  Speech.  In  at  least  four 
important  respects  S.l  unwisely  and  probably  un- 
constitutionally curtails  freedom  of  speech.  This  is 
brought  about  by  severe  provisions  against  disclosure  of 
"classified  information"  (Sec.  1124);  by  an  "expansive 
purview"'  of  espionage  (Sec.  1121):  by  the  linking  of  a 
loose  conspiracy  section  with  a  loose  sedition  section,  so 
as  to  reach  subversive  speech  which  does  not  imminently 
threaten  violent  revolution  (Sees.  1002,  1003);  and  by  a 
dangerously  vague  new  Sec.  1301  relating  to  "impairing 
a  government  function". 

Sec.  1 124  makes  it  a  felony  for  a  person  entrusted  with 
"classified  information"  to  "communicate  it  to  a  person 
who  is  not  authorized  to  receive  it."  Any  defense  of  im- 
proper classification  is  in  effect  precluded:  the  defendant 
must  have  exhausted  elaborate  administrative  remedies 
to  which  he  is  supposed  to  resort  inan  effort  to  declassify 
the  information;  he  must  then  carry  the  burden  of  proof 
that  the  information  was  "not  lawfully  subject  to 
classification";  and  even  if  he  succeeds  in  that  proof,  he 
still  has  no  defense  if  the  information  was  "com- 
municated to  an  agent  of  a  foreign  power"  or  if  he  receiv- 
ed any  consideration  for  disclosing  the  unclassifiable  in- 
formation. Even  a  disclosure  to  a  congressional  com- 
mittee is  felonious  unless  made  "pursuant  to  a  lawful 
demand"  (subpoena?).  All  this  is  an  enormous  reversal 
of  Congress'   long-standing  refusal  to  underwrite  in- 


discriminately the  proclivity  for  secrecy  inside  the  federal 
bureaucracy.  It  also  amounts  to  congressional  con- 
nivance in  innumerable  future  "cover-ups". 

The  espionage  provisions  proposed  in  Sec.  1121  are  ex- 
tremely loose.  Compare  in  all  respects  with  Sec.  1 1 12  of 
the  Brown  Commission  Report.  As  in  existing  law  dating 
back  to  the  spy  hysteria  of  World  War  I,  one  can  be  guil- 
ty of  the  offense  without  any  hostile  intent  against  the 
United  States  if,  even  in  peacetime,  one  "communicates" 
defense  information  to  a  "foreign  power"  (however 
friendly)  to  its  "advantage"  (however  consistent  with  the 
interests  of  the  United  States).  The  communication  need 
not  be  clandestine  or  revelatory;  i.e.  an  article  in  a 
newspaper  would  appear  to  qualify  as  such  a  communica- 
tion. So  drastic  a  control  on  information  flows  might  be 
acceptable  if  the  definition  of  national  defense  informa- 
tion were  limited  to  true  military  secrets.  It  is  not.  It  em- 
braces information  available  in  any  library  or  in  the 
public  press  if  that  information  has  not  been  officially 
released.  It  embraces  anything  "relating  to  the  military 
capability  of  the  United  States  or  of  an  associate 
nation",  and,  in  time  of  war,  "any  other  matter  involving 
the  security  of  the  United  States  that  mighi  be  useful  to 
the  enemy."  In  modern  societies,  there  is  virtually  no  in- 
formation —  industrial,  social,  fiscal  —  which  could  not 
be  useful  to  an  enemy.  Recall  that  the  offense  does  not 
require  proof  of  communication  to  a  foreign  power  or  of 
any  hostile  intent  against  the  United  States.  A  concerned 
report  of  a  strike  in  a  defense  supply  facility,  made  to  an 
allied  country,  would  appear  to  be  covered.  Sec.  1121 
makes  espionage  a  class  A  felony,  a  capital  offense  under 
some  circumstances  (see  Sec.  2401),  not  only  in  time  of 
war  but  also  during  "a  national  defense  emergency". 
National  defense  emergencies  (see  definition  in  Sec.  Ill) 
are  usually  declared  by  the  President  in  order  to  invoke 
special  regulatory  powers  —  quite  beside  the  point  so  far 
as  penalties  for  espionage  are  concerned  —  and  have  a 
way  of  enduring  for  decades  into  peacetime. 

The  conspiracy-sedition  point  is  this.  The  con- 
stitutional line  between  punishable  inchoate  revolution 
and  non-punishable  subversive  speech  is  generally  ex- 
pressed in  the  formula  that  "clear  and  present  dangers" 
may  be  dealt  with.  Sec.  1103,  however,  defines  the 
offense  of  "instigating  overthrow"  in  terms  of  an  intent 
to  bring  about  the  government's  downfall  "as  speedily  as 
circumstances  permit"  plus  incitement  to  act  "at  some 
future  time"  in  a  way  that  would  "facilitate"  the  revolu- 
tion. This  cumulation  of  futurities  and  contingencies  goes 
to  the  very  verge,  if  not  beyond,  the  constitutional  limit 
of  "clear  and  present  danger".  But  what  is  quite  clear  is 
that  the  Constitution  would  be  violated  by  superimposing 
the  inchoacy  of  "conspiracy"  (Sec.  1002)  upon  this  struc- 
ture. By  that  double-play,  one  could  be  indicted  for 
agreeing  with  another  person  that  at  some  time  in  the  un- 
limitedly  remote  future  they  would  "incite"  in  the  Sec. 
1 103  sense.  A  similar  abuse  can  occur  by  linking  the 
"solicitation"  provision  (Sec.  1003)  with  sedition.  One 
could  be  prosecuted  for  attempting  to  persuade  another 


''  '  Report  of  the  Senate  Committee  on  the  Judiciary,  on  the 
Criminal  Justice  Codification,  Revision,  and  Reform  Act  of 
1974.  Vol.  II,  p.  235. 
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to  engage  at  some  time  in  tiie  indefinite  future  in 
seditious  incitement  which  was  itself  a  call  for  conduct 
only  in  the  indefinite  future.  The  Brown  Commission  ex- 
plicitly precluded  such  abuses,  and  the  defect  can  readily 
be  remedied  by  amending  Sec.  1004  (b).  That  section 
bars  cumulative  inchoate  offenses,  but  arbitrarily  limits 
that  safeguard  to  offenses  "outside  this  title".' 

The  controls  over  speech  and  information  flows 
already  summarized  are  dangerously  augmented  by  Sec. 
1031,  which  makes  it  a  felony  to  "obstruct,  impair,  or 
pervert  a  governmental  function  by  defrauding  the 
government  in  any  manner."  The  word  "defrauding" 
suggests  injury  to  the  pecuniary  interests  of  the  govern- 
ment, but  the  background  of  this  section,  which  derives 
from  the  existing  conspiracy  statute,  makes  it  clear  that 
any  dereliction  in  carrying  out  the  duties  of  a  federal  of- 
fice would  be  reachable.  That  could  well  include  breach 
of  regulations  forbidding  disclosures  to  or  contact  with 
the  press,  quite  apart  from  any  official  designation  of  the 
material  as  classified. 

4.  Conspiracy.  Conspiracy  is  one  of  the  most  criticized 
and  abuse-prone  aspects  of  American  law.'  S.l,  Sec. 
10.02  aggravates  the  problem  by  easing  the  "overt  act" 
requirement,  by  inflating  the  penalty,  and  by  cumulating 
the  penalties  for  conspiracy  and  other  offenses  defined  in 
terms  of  multi-party  action. 

Instead  of  requiring  an  "overt  act"  to  demonstrate  that 
the  plotting  has  gone  beyond  mere  talk,  Sec.  1002  makes 
it  sufficient  that  "any  conduct"  is  engaged  in  with  intent 
to  effect  an  object  of  a  criminal  agreement.  "Conduct" 
is  defined  in  Sec.  1 1 1  to  include  "omission"  and  "pos- 
session". The  Brown  Commission,  recognizing  that  even 
the  present  "overt  act"  requirement  has  been  watered 
down  by  judicial  decision,  so  that  minimal  acts  without 
evidentiary  significance  suffice  for  proof  of  conspiracy, 
proposed  an  alternative  in  the  comment  to  its  conspiracy 
section  (Sec.  1004),  viz.  that  the  overt  act  be  "a  sub- 
stantial step  .  .  .  strongly  corroborative  of  the  actor's 
intent  to  complete  commission  of  the  crime." 

S.l  raises  the  penalty  for  conspiracy  to  as  high  as  30 
years,  depending  on  the  gravity  of  the  target  offense, 
from  the  current  five  year  maximum.  The  Senate  Com- 
mittee Report  erroneously  asserts  that  this  follows  the 
basic  recommendation  of  the  Brown  Report.'  But  apart 
from  the  fact  that  the  highest  conspiracy  sentence  allow- 
ed by  the  Brown  Commission  was  only  15  years  (subject 
to  the  Brown  Commission's  favorable  parole  provisions), 
the  fundamental  difference  is  that  the  Brown  Commis- 
sion precluded  consecutive  sentences  for  conspiracy  and 
the  substantive  offense  involved  in  the  conspiracy.  Brown 
Sec.  3204  (2)  (b).  S.  1  does  not.  Indeed  it  is  possible  under 
S.l,  to  string  together' sentences  for  (l)'a  substantive 
offense  mvolving  the  participation  of  "five  or  more  per- 
sons" (gambling  business.  Sec.  1841);  (2)  an  "extended 
term"  based  upon  the  offense  having  been  committed  "in 
a  conspiracy  of  three  or  more"  (Sec.  2302  (b)  (3));  (3)  an 
ordinary  conspiracy  charge  under  Sec.  1002,  and  a  man- 
datory consecutive  minimum  of  five  years  if  a  firearm  or 
"destructive  device"  was  "possessed"  during  the  com- 
mission of  the  crime.  The  absurdity  of  this  scheme  is  un- 
derlined when  we  recall  that  all  serious  underlying 
offenses  carry  long  maximum  punishment  precisely  to 


cover  cases  which  are  aggravated,  e.g.  by  the  use  of 
firearms,  by  the  extra  danger  associated  with  the 
association  of  accomplices.  For  example,  the  "ordinary" 
maximum  for  robbery  is  15  years  plus  five  years  proba- 
tion; and  this  can  be  "extended"  to  25  plus  5  in  the  case 
of  "dangerous  special  offenders".  Sec.  2302  (b)  (3). 

It  is  no  defense  to  such  absurdities  that  there  is  a  "well 
established  principle  that  conspiracy  is  a  separate  offense 
that  does  not  merge  with  the  completed  crime.'"  The  oc- 
casion of  the  reform  of  the  federal  criminal  law  is  precise- 
ly the  time  to  get  away  from  scholasticisms  like 
"merger"  and  medieval  principles  that  go  back  to  a  lime 
when  judges  had  unlimited  discretion  to  punish  all  non- 
capital offenses. 

5,  Homicide  and  Capital  Punishment.  Sec.  2401  of  S.l 
mandates  capital  punishment  for  certain  classes  of 
treason,  sabotage,  and  espionage  whether  the  offense  was 
committed  in  peacetime  or  wartime.  However,  murder 
will  obviously  be  the  most  frequent  occasion  for  death 
sentences,  and  it  is  therefore  convenient  to  discuss  the 
topics  of  homicide  and  capital  punishment  together. 
Capital  punishment  of  murder  is  mandatory  under  Sec. 
240 1  (a)  (2)  of  S.  I ,  in  a  variety  of  special  circumstances. 
The  arbitrary  character,  of  these  categories  of  capital 
murder  is  indicated  by  the  following  observations:  (i) 
Murder  is  capital  if  committed  in  the  course  of  es- 
pionage, kidnapping  or  arson,  but  not  in  the  course  of 
robbery,  burglary,  or  rape,  (ii)  Murder  is  capital  if  com- 
mitted in  a  "specially  heinous,  cruel  or  depraved 
manner";  whether  or  not  this  kind  of  choice  among  styles 
of  killing  can  survive  constitutional  attack  for  vagueness, 
it  clearly  invites  an  unfettered  discretion,  (iii)  Murder  is 
capital  if  the  defendant  paid  somebody  to  do  it  or  was 
paid  to  do  it;  but  murder  for  other  pecuniary  considera- 
tion, e.g.  to  rob  someone  or  to  realize  the  proceeds  of  life 
insurance  or  to  inherit  the  property  of  deceased,  is  not. 
(iv)  Murder  is  capital  if  the  victim  is  the  President,  a 
"foreign  dignitary",  a  revenue  officer,  a  prison  guard  or  a 
U.S.  consul,  but  not  if  he  is  a  Coast  Guardsman,  an 
Army  psychiatrist,  or  an  American  ambassador  shot  by  a 
fanatic  in  this  country  rather  than  abroad.  It  is  fantastic 
to  envision  execution  of  the  wife  or  mistress  of  a  "foreign 
dignitary"  slain  in  a  crime  of  passion.  The  defects  of  this 
strenuous  effort  to  legislate  standards  meeting  the  re- 
quirements of  precision  set  out  by  the  Supreme  Court  in 
Furman  v.  Georgia.  408  U.S.  238  (1972)  should  not  be 
attributed  to  lack  of  skill  in  the  draftsmen.  It  is  inherent 
in  the  problem  of  selecting  a  few  murderers  for  death  out 
of  a  much  larger  number.  Only  a  discretionary  system 
can  work,  and  any  discretionary  system  will  work  badly. 

Perhaps  the  chief  vice  of  the  so-called  "mandatory" 


'  Report  of  the  National  Commission  on  Reform  of  Federal 
Criminal  Laws  (1971)  (j  1104  (4). 

'See  Johnson,  The  Unnecessary  Crime  of  Conspiracy,  61 
Calif  L.  Rev.  1137(1973);  Developments  In  the  Law:  Criminal 
Conspiracy,  72  Harv.  L.  Rev.  920  (1959). 

•Committee  Report,  Vol.  II,  p.  179. 

'  Committee  Report,  Vol.  II,  p.  180.  Cf.  lannelli  v.  U.S.,  95 
S.Ct.  1284  (1975),  sustaining  by  a  vote  of  five-to-four  con- 
secutive sentences  for  conspiracy  and  conspiratorial  racketeer- 
ing. 
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capital  punishment  scheme,  devised  to  by-pass  the 
Supreme  Court's  constitutional  bar  against  erratic  selec- 
tion of  persons  to  be  executed,  is  that  no  such  scheme  can 
m  fact  be  mandatory  under  our  system  of  criminal  law. 
Instead,  the  selection  of  persons  to  be  executed  will  pass 
from  the  open  courtroom  control  of  judges  and  jurors  to 
two  types  of  executive  officials  operating  virtually 
beyond  the  .scrutiny  of  the  public:  the  President,  exer- 
cising his  power  to  pardon  or  commute  sentence,  and  the 
prosecutors,  exercising  their  power  to  select  the  charge  to 
be  brought  and  to  engage  in  "plea  bargaining"  which  will 
result  in  dropping  a  capital  charge  in  exchange  for  de- 
fendant's plea  of  guilty  to  a  non-capital  charge.  It  is 
notorious  that  in  England,  where  death  used  to  be  the 
mandatory  sentence  for  murder,  the  actual  choice  to  ex- 
ecute or  not  become  a  routine  function  of  the  Home  Of- 
fice. It  is  also  well  known  that  in  this  country,  the  enact- 
ment of  statutes  giving  juries  unbridled  discretion  with 
respect  to  capital  punishment  in  first  degree  murder  cases 
was  a  consequence  of  the  systematic  evasion  of  first 
degree  convictions  which  then  carried  a  mandatory  deatJi 
sentence. 

6.  Drugs.  The  most  notable  respects  in  which  S.I 
departs  unwisely  from  the  Brown  Commission  Report  is 
in  the  continuance  of  prison  penalties  for  petty  marijuana 
offenses,  and  in  the  inordinate  severity  of  penalties  for 
hard  drug  offenses.  As  for  marijuana,  any  possession  of 
the  slightest  amounts  for  personal  use  entails  liability  to 
30  days  Imprisonment,  or  6  months  in  the  case  of  a  se- 
cond offense.  Sec.  I8IJ  (c)  (2).  This  runs  counter  to  the 
recent  movement  among  the  states  to  reduce  such 
offenses  to  the  status  of  non-criminal,  traffic-offense  type 
infractions,  and  to  the  much  wider  practice  of  police 
departments  against  arrests  of  mere  users.  Growing,  traf- 
ficking, import  or  export,  of  however  petty  amounts, 
carries  7  years,  extendible  to  14.  Sec.  1812.  The  limits 
jump  to  15  years  extendible  to  25  in  the  case  of  a  transfer 
to  a  youth  under  18;  in  this  connection,  no  discrimination 
is  made  between  engaging  in  the  business  of  selling  mari- 
juana, and  those  who,  merely  as  users,  transfer  small 
quantities  of  pot  to  other  users.  Since  the  federal  statute 
will  preempt  the  field,  these  extraordinary  penalties  will 
apply  in  federal  enclaves  within  states,  like  Oregon, 
which  have  adopted  less  repressive  measures. 

Mandatory  sentences  of  5-10  years  are  prescribed  for 
trafficking  in  heroin  or  morphine.  This  restricts  the 
sentencing  discretion  of  judges  in  a  way  disapproved  not 
only  by  the  Brown  Commission,  but  also  by  the 
American  Law  Institute,  the  American  Bar  Association's 
Sentencing  Standards,  and  the  National  Commission  on 
Law  Enforcement  and  the  Administration  of  Justice.  The 
over-reach  of  this  harsh  provision  is  illustrated  by  the  fact 
that  it  would  apply  to  a  Mexican  motorist  leaving  the 
United  States  with  the  slightest  amount  of  the  drug,  and 
without  the  slightest  suggestion  that  he  was  a  pusher  or 
other  than  a  user. 

Urgent  Amendments 

7.  Catastrophes.  S.  I  includes  no  provision  on  this  sub- 
ject, which  was  covered  by  Brown  Sec.  1704.  A  modern 
Code  of  a  great  industrial  society  must  reflect  the  poten- 
tial for  vast  disasters  inherent  in  such  technologies  as 


nuclear  energy  or  in  the  disposition  of  poisonous 
chemical  wastes.  The  Brown  Commission  did  that, 
authorizing  specially  severe  penalties  for  intentionally 
causing  a  "catastrophe  by  explosion,  fire,  flood, 
avalanche,  collapse  of  building,  release  of  poison, 
radio-active  material,  bacteria,  virus,  or  other  dangerous 
and  diflicult-to-confine  force  or  substance."  It  also 
penalized  the  wilful  creation  of  risk  of  such  a 
catastrophe.  It  penalized  inexcusable  failure  of  a  person 
to  prevent  a  catastrophe  from  happening,  if  any  act  of 
his,  albeit  non-culpable  in  itself,  played  a  part  in  bringing 
on  the  prospect  of  a  catastrophe.  It  applied  not  merely  to 
situations  where  the  actor  "damages  property",  but  also 
to  other  means  of  causing  catastrophe,  e.g.  by  tampering 
with  controls  or  operating  personnel. 

8.  Civil  Rights.  The  civil  rights  sections  of  S.I,  Sees. 
1501  et  seq.,  are  on  the  whole  satisfactory.  They  would  be 
improved  if  amended  to  penalize  threats  of  economic 
retaliation  against  the  exercise  of  civil  rights. 

9.  Class  Action  Recovery  in  Criminal  Cases.  S.I 
should  include  provisions  authorizing  a  sentencing  judge 
to  institute  a  class  action  for  damages  in  favor  of  injured 
consumers  or  other  victims  of  the  crime.  Such  a  provision 
appeared  in  the  Brown  Commission's  Study  Draft,  Sec. 
405  (I)  (b),  but  was  not  carried  into  the  Final  Report  "in 
view  of  the  separate  consideration  which  the  91st 
Congress  was  giving  to  class  actions  by  consumers.""  It  is 
evident  that  independent  legislative  action  on  this  subject 
is  not  imminent,  and  class  actions  under  F.R.C.P.  23 
have  been  narrowly  circumscribed  by  recent  Supreme 
Court  decision.''  Eisen  v.  Carlisle  and  Jacquelin,  94  Sup. 
Ct.  2140  (1974).  Whatever  can  be  said  as  to  creating 
giant  classes  in  private  treble  damage  suits  like  Eisen, 
mainly  on  the  initiative  of  private  counsel  in  a  pronounc- 
ed conflict  of  interest  position  and  with  costs  allocated  to 
the  defendant  on  the  basis  of  a  "mini-hearing"  before 
final  determination  of  the  merits,  such  objections  have  no 
relevance  to  a  publicly  authorized  action  for  restitution 
following  a  determination  of  guilt  beyond  a  reasonable 
doubt. 

10.  Complicity.  Sec.  401  (c)  of  S.  1  makes  a  person 
guilty  as  a  principal  in  any  offense  committed  by  any  per- 
son with  whom  the  defendant  had  conspired,  if  the 
offense  was  committed  "in  furtherance  of  the  con- 
spiracy". Since  other  provisions  of  the  section  adequately 
cover  the  ordinary  bases  of  accomplice  liability,  the  sole 
purpose  of  subsection  (c)  is  to  convict  a  person  who  did 
not  aid,  abet,  or  otherwise  cause  the  offense,  solely  on  the 
basis  of  the  fact  that  in  the  past  he  had  conspired  with  the 
actual  offender,  if  the  offender's  conduct  was 
"reasonably  foreseeable".  This  codifies  the  absurd  result, 
reached  judicially  under  present  law,  that  a  man  who  has 
been  in  jail  for  some  time  and  did  not  personally  par- 
ticipate in  committing  a  particular  substantive  offense, 
may  nevertheless  be  convicted  of  that  offense  as  well  as 
for  conspiring  with  the  offender  prior  to  imprisonment. 


"  Comment  to  (j3007  of  the  Commission's  Final  Report. 

'  See  also  Dam,  Class  Actions:  Efficiency,  Compensation, 
Deterrence,  and  Conflict  of  Interest,  4  J.  Leg.  Studies  47  (U. 
Chi.  Law  School,  1975),  arguing  on  the  basis  of  deterrence  for  a 
public  class  action  in  lieu  of  Rule  23  class  actions. 
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As  has  been  noted  under  point  I  (C)  above,  he  will  then 
be  subject  to  consecutive  sentences  for  conspiring  and  for 
doing.  The  "reasonably  foreseeable"  test  means,  also, 
thai  a  person  may  be  convicted,  on  the  basis  of  negligence 
or  stupidity,  of  very  serious  offenses  that  he  never  con- 
templated or  agreed,  either  expressly  or  by  implication, 
to  have  perpetrated. 

I  1.  Double  Prosecution.  S.I  fails  to  address  the  issue 
of  repeated  prosecution  for  the  same  misbehavior,  either 
as  related  to  multiple  federal  prosecutions  or  as  related 
to  duplicative  prosecution  by  federal  and  state 
authorities.  Cf.  Brown  Sees.  704-8. 

12.  Eiurapnienl.  The  overriding  issue  in  this  field  is 
whether  the  law  of  entrapment  should  tolerate  the  convic- 
tion of  defendants  for  committing  crimes  which  they 
were  induced  to  commit  by  improper  pressures  of  police 
agents.  S.l  says  "Yes",  if  the  culprit  was  "predisposed" 
to  such  offenses.  Under  terms  of  Sec.  551,  the  culprit 
may  have  acted  "solely  as  a  result  of  active  inducement 
by  a  law  enforcement  officer,"  but  the  prosecution  will 
succeed  if  the  culprit  was  "predisposed."  The  Brown 
Commission  took  the  "predisposition"  issue  out  of  the 
case,  and  concentrated  on  the  propriety  of  the  police 
behavior.  The  police,  under  the  Brown  proposals,  would 
be  free  to  set  up  "opportunity  to  commit  an  offense,"  and 
free  to  offer  to  buy  narcotics  from  one  whom  they  suspect 
of  being  a  seller;  they  would  be  forbidden  only  to  use 
"means  likely  to  cause  normally  law-abiding  persons  to 
commit  the  offense,"'"  without  regard  to  the  character  or 
predisposition  of  the  target. 

The  Commission's  position  commends  itself  on  the 
following  grounds:  (i)  It  gives  clear  guidelines  to  the 
police  as  to  what  society  will  tolerate  in  the  way  of  police 
"inducement";  it  does  not,  as  does  S.l,  say  "You  may  go 
so  far  sometimes  and  much  further  at  other  times,  viz. 
when  the  suspect  is  "predisposed",  at  the  risk  that  a  jury 
will  later  find  that  the  suspect  was  not  sufficiently 
predisposed,  (ii)  It  avoids  the  perversion  of  criminal  trials 
into  an  inquisition  regarding  the  "predisposition"  of  the 
accused  as  manifested  by  his  alleged  participation  in 
prior  offenses  not  involved  in  the  present  charge.  It  is  in- 
consistent with  the  whole  tradition  of  Anglo-American 
law  to  try  a  man  for  his  character,  and  to  make  convic- 
tion or  acquittal  of  two  defendants  who  have  engaged  in 
the  same  conduct  with  the  same  criminal  intent,  depend 
on  their  alleged  criminal  proclivities,  (iii)  Dealing  with 
entrapment  as  a  bar  of  prosecution  on  account  of  police 
impropriety  rather  than  as  an  element  of  defendant's 
guilt  is  consistent  with  the  handling  of  similar  problems 
in  the  criminal  law,  e.g.  exclusion  of  coerced  confessions 
and  illegally  obtained  evidence,  (iv)  Treating  entrapment 
as  a  bar  lightens  the  burden  of  proofybr  the  prosecution. 
which  will  then  not  have  to  negative  entrapment  "beyond 
a  reasonable  doubt." 

13.  Federalism.  Where  a  federal  fort  or  other  federal 
enclave  exists  inside  a  state.  Sec.  1863  makes  that  state's 
criminal  law  fully  applicable  to  conduct  not  covered  by 
the  Code.  State  laws,  many  of  them  antequated,  include 
a  variety  of  bizarre  and  heavily  punishable  offenses  not 
dealt  with  in  the  Code.  The  Brown  Commission  recogniz- 
ed that  the  federal  Code  must  leave  a  large  volume  of 
local  regulation  applicable  within  such  federal  enclaves. 


but  kept  the  "assimilation"  of  local  law  down  to  the  mis- 
demeanor level.  If  a  felony  sanction  is  to  be  imposed  by 
authority  of  the  federal  Code,  Congress  should  address 
itself  to  the  issue  in  the  Code  rather  than  write  a  blank 
check  for  felonies  such  as  one  encounters  in  the  state  law 
on  "grave  desecration",  carrying  a  life  sentence. 

The  proposed  federal  Code  has  been  misrepresented  in 
some  quarters  as  radically  broadening  the  scope  of 
federal  intervention  in  law  enforcement,  whereas  what  it 
actually  does  is  to  expose,  by  clear  drafting,  the  extent  to 
which  Congress  has  already  moved  into  local  law  en- 
forcement, especially  in  the  vice  fields.  One  of  the  unique 
contributions  of  the  Brown  Commission  was  to  propose  a 
sensible  curtailment  of  federal  involvement  in  petty  local 
crime.  Brown's  Sec.  207  provided  that  federal  law  en- 
forcement agencies  should  stay  out  of  situations  in- 
volving "no  substantial  federal  interest",  even  if  a 
technical  basis  for  federal  intervention  exists,  as  when 
local  mail  is  used  in  connection  with  a  local  fraud.  The 
provision  was  precatory  and  could  not  have  been  availed 
of  as  a  defense  by  any  defendant  against  whom  the 
federal  agents  chose  to  move. 

14.  Gun  Control.  S.l  offers  the  nation  a  poor  exchange 
for  the  Brown  Commission  proposal  to  ban  production, 
marketing  and  possession  of  handguns,  except  for 
military  and  police  use.  Instead,  Sec.  1823  makes  using 
or  possessing  a  firearm  in  committing  a  crime  a  separate 
offense  entailing  penalties  in  addition  to  those  provided 
for  the  underlying  crime.  Such  a  proposal  might  make 
sense  in  connection  with  a  system  that  did  not  otherwise 
contemplate  more  severe  treatment  of  armed  offenders. 
But  existing  law,  as  well  as  all  proposals  before  Congress, 
does  grade  offenses  in  ways  that  reflect  the  use  of  arms. 
The  typical  offenses  where  arms  are  employed  carry  heavy 
penalties  precisely  for  the  reason  that  they  present  danger 
to  life:  aggravated  assault,  kidnapping,  robbery,  rape.  It 
is  absurd  to  add  a  mandatory  five-year  penalty  to  a  life 
sentence  or  to  10  or  20  years,  and  to  suppose  that  this  will 
have  any  noticeable  effect  on  this  use  of  weapons  by  in- 
dividuals who  have  already  demonstrated  their  defiance 
of  much  greater  threatened  punishment.  In  addition,  a 
mandatory  felony  sentence  for  "displaying  ...  an  imita- 
tion of  a  firearm"  in  connection  with  any  offense  [imper- 
sonating a  federal  officer?  violating  the  food  and  drug 
law?]  manifestly  and  crudely  overreaches  the  problem. 

15.  Illegally  Obtained  Evidence.  Sees.  3713-4  incor- 
porate provisions  designed  to  make  "voluntary"  con- 
fessions admissible  even  if  obtained  by  secret  police  in- 
terrogation in  the  absence  of  counsel  and  warnings 
prescribed  in  the  Miranda  case,  and  provisions  designed 
to  assure  admissibility  of  eyewitness  testimony  regardless 
of  prior  police  irregularities  in  suggesting  identifications. 

16.  Justifications  and  Excuses.  S.l  makes  a  beginning 
at  codifying  the  circumstances  under  which  conduct  that 
would  ordinarily  be  criminal  becomes  non-criminal,  e.g. 
self-defense,  law  enforcement  needs,  reasonable  mistake 
of  fact.  It  purposely  avoids  resolving  some  sticky  issues, 
e.g.  whether  an  assailed  person  must  take  an  available 
retreat  rather  than  kill  his  assailant,  when  deadly  force 
may  be  employed  by  law  officers  particularly  whether 
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superior  officers  must  authorize  shooting,  e.g.  in  case  of 
riots,  whether  a  "trespasser"  may  be  forcibly  ejected 
without  prior  resort  to  non-violent  means."  Brown's 
proposal.  Sec,  604(2),  to  excuse  marginally  hasty  or  ex- 
cessive reaction  to  an  emergency  requiring  defendant  to 
act  without  adequate  opportunity  to  appraise  the  situa- 
tion has  been  dropped. 

17.  Obscenity.  Without  addressing  larger  issues,  it 
should  be  observed  that  Sec.  1842  elevates  this  offense  to 
a  felony,  and  is  not  limited  (as,  for  example,  the  prostitu- 
tion provisions  of  the  Code,  Sec.  1843,  are  limited)  to 
those  who  engage  in  a  "business"  of  disseminating  por- 
nography for  profit.  Thus  federal  law  enforcement  may 
be  invoked  against  the  most  trivial  local  transactions.  It 
is  no  defense  under  the  obscenity  section  of  S.l  that  the 
material  in  question  might  be  lawfully  produced  and  dis- 
tributed under  the  relevant  state  laws;  if  the  material  is 
"moved  across  a  state  or  United  State  boundary",  or  if 
"a  facility  of  interstate  or  foreign  commerce"  is  used,  the 
federal  standard  of  behavior  governs.  This  contrasts  with 
S.  I's  treatment  of  gambling  in  Sec.  1841(c),  where  it  is 
made  a  defense  that  the  gambling  operation  is  legal  in  the 
state  where  it  is  carried  on. 

18.  Organized  Crime;  Racketeering.  The  operation  of 
large  scale  criminal  enterprises  on  a  continuing  basis  is  a 
fit  subject  for  special  concern  in  a  criminal  code.  The 
Brown  Commission  responded  with  a  provision  placing 
the  operators  of  such  enterprises  in  the  category  of 
"dangerous  special  offenders"  for  whom  the  upper 
ranges  of  authorized  maximum  sentences  were  reserved. 
See  Commission's  Sec.  3202.  The  Commission's  Study 
Draft,  Sec.  1005,  fashioned  an  additional  distinct  offense 
of  organizing  or  leading  large  scale  criminal  syndicates. 
Under  this  approach  the  size  of  the  group  rather  than  the 
particular  type  of  "racket"  became  the  main  grading 
criterion.  The  disappearance  of  Study  Draft  Sec.  1005 
from  the  Commission's  Final  Report  was  due  to  a  last- 
minute  compromise  under  which  the  liberal  group  of 
Commissioners  deferred  to  the  conservative  group  in 
accepting  the  complicated  provisions  of  Sec.  3202  (deriv- 
ed from  the  Organized  Crime  Control  Act  of  1970)  as  a 
substitute  for  Study  Draft  Sec.  1005.  There  was  no  need 
for  substitution;  both  principles  are  valid:  that  the  leaders 
of  criminal  syndicates  should  be  eligible  for  the  upper 
ranges  of  sentences  authorized  for  particular  offenses, 
and  that  organization  and  management  of  a  dangerous 
ongoing  criminal  business  should  itself  be  a  distinct  and 
severely  punishable  offense. 

S.  1  deals  with  the  subject  in  Sees.  1 80 1  et  seq.  The  fun- 
damental difficulty  with  the  scheme  is  that  it  sweeps  too 
wide  a  range  of  behavior  into  the  concept  of 
"racketeering"  and  then  fixes  a  single  very  severe  penalty 
(up  to  30  years)  without  statutory  distinction  between 
types  of  behavior  or  size  of  the  "syndicate".  Two 
episodes  of  "theft"  (which  includes,  under  Sec.  1731,  pet- 
ty thievery  punishable  by  less  than  6  months),  or  two 
episodes  of  "aggravated  battery"  suffice  to  establish  the 
critical  "pattern  of  racketeering  activity".  Securities 
fraud,  mail  fraud,  embezzlement  —  all  these  and  more 
become  potentially  30-year  offenses  for  the  person  in 
charge  when  the  involvement  of  five  people  in  the  opera- 
lion  turns  it  into  a  "criminal  syndicate".  Any  person  who 


"acquires  an  interest"  in  any  enterprise  through  a 
two-episode  "pattern"  of  fraud,  perjury,  bribery  or  any 
other  of  a  long  list  of  "racketeering  activities"  likewise  is 
eligible  for  30  years  of  imprisonment.  Sec.  1802. 

There  is  a  section,  1803,  making  it  an  offense  to  invest 
the  proceeds  of  racketeering  in  a  lawful  business.  Al- 
though this  section  bears  the  colorful  title  "Washing 
Racketeering  Proceeds",  it  is  futile  and  perverse:  futile 
because  this  offense  cannot  be  established  without 
proving  other  offenses  [racketeering  activity]  already 
adequately  punishable;  perverse,  because  what  is  penaliz- 
ed is  the  transfer  of  capital  from  lawless  to  lawful  activi- 
ty. The  potential  criminal  liability  of  legitimate 
businessmen  who  sell  out  to  "racketeers"  remains  to  be 
explored.  The  expansive  provisions  of  S.l  on  conspiracy 
and  complicity  should  give  them  pause.  Section  4101  of 
S.l  supplements  these  extraordinary  criminal  penalties 
with  provision  for  a  civil  treble  damage  action  based  on 
violation  of  the  racketeering  laws. 

19.  Purpose  of  Code.  A  notable  omission  from  S.  I's 
statement  of  the  General  Purpose  of  the  Code  (Sec.  101) 
is  Brown's  stipulation  that  one  of  the  purposes  is  "to 
safeguard  conduct  that  is  without  guilt".  Cf.  Brown 
Commission's  Sec.  102.  The  general  tone  of  S.l,  Sec.  101 
stresses  retribution  as  against  other  goals  of  criminal  law. 

20. Regulatory  Offenses.  S.  I  abandons  all  effort  to  bring 
order  to  the  chaos  of  penal  provisions  applicable  to 
regulatory  offenses.  There  is  no  provision  corresponding 
to  the  Brown  Commission's  Sec.  1006,  which  graded 
these  minor  rule  infractions  according  to  whether  they 
were  non-culpable,  willful,  dangerous,  or  so  repeated  as 
to  manifest  a  Houting  of  regulatory  authority.  The  Com- 
mission's proposal  was  conservative  enough:  it  would  not 
have  applied  to  myriads  of  existing  regulatory  offenses 
without  later  explicit  congressional  action  incorporating 
Sec.  1006  into  the  particular  set  of  regulations.  The  hope 
was  to  set  a  considered  standard  or  pattern  for  later 
regulatory  statutes,  often  passed  on  by  agencies  and  con- 
gressional committees  without  much  experience  with 
criminal  sanctions,  and  operating  in  disregard  of  each 
other's  criminal  policy.  The  hope  is  denied  by  S.l. 

21.  Riot.  S.l  departs  from  the  Brown  Commission  in 
making  a  felony  of  small-scale  riots,  down  to  the  level  of 
bar-room  affrays  involving  five  persons,  and  invoking 
very  comprehensive  federal  jurisdictional  involvement 
without  Brown's  provisions  to  avoid  federal  participation 
absent  a  substantial  federal  interest.  Sees.  1831-4.  S.l 
omits  two  important  safeguards  found  in  Brown  Sees. 
1803-4:  a  declaration  that  "mere  presence  at  a  riot"  shall 
not  be  held  to  constitute  "engaging"  in  it;  and  provision 
that  affirmative  orders,  to  move  and  the  like,  be  related 
to  public  safety  and  be  issued  on  authority  of  a  superior 
police  officer  before  disobedience  becomes  punishable.  A 
substantial  minority  of  the  Commission  also  favored  ex- 
plicit protection  for  the  presence  of  news  media  and 
public  officials  observing  events  without  interfering  with 
public  safety. 

22.  Statute  of  Limitations.  Sec.  511  lengthens  un- 
necessarily the  allowable  delay  in  prosecuting  minor 
offenses,  providing  five  years  as  compared  with  Brown's 


"  Cf.  analysis  In  my  memo  on  S.  1400,  13  CrL  3269  (1973). 
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three,  ll  also  provides  that  capital  offenses  (embracing 
under  Sec.  2401  treason,  sabotage,  espionage,  and 
murder)  remain  forever  open  to  prosecution.  The  Brown 
Commission  (Sec.  701)  had  recognized  need  for  long  (but 
not  unlimited)  periods  for  serious  offenses,  but  qualified 
that  with  an  mcentive  for  action  by  the  prosecution  with 
reasonable  dispatch  after  learning  of  the  events.  [It 
should  be  remembered  that  the  only  burden  upon  the 
prosecution  is  to  file  charges  to  keep  the  case  alive 
against  a  defendant  who  need  not  by  that  time  have  been 
identified  or  apprehended.] 

23.  Temporary  Placement  of  Prisoners.  The  Brown 
Commission  did  not  deal  with  this  subject.  Sec.  3822  of 
S.I  carries  over  existing  law  which  puts  excessive  con- 
straints on  gainful  employment  of  prisoners  outside  the 
walls,  with  negative  impact  on  one  type  of  rehabilitation. 
Prisoner  employment  is  prohibited  in  trades  and  com- 
munities where  "there  is  a  surplus  of  available  gainful 
labor"  or  at  rates  below  the  prevailing  wage.  The  coun- 
try's gravt  ■"iTrinlnvment  problems  will  not  be 
significantly  allcticu  by  adopting  a  more  flexible  and 
constructive  program  of  employment  for  prisoners.  A 
requirement  that  temporary  work  by  inexperienced 
prisoners  by  compensated  at  the  prevailing  rate  amounts 
to  a  prohibition,  since  no  employer  will  give  equal  pay  to 
less  productive  workers.  The  proper  concern  to  protect 
prisoners  from  exploitation  and  workers  from  unfair 
competition  can  be  met  by  less  onerous  requirements. 
The  law  might  set  a  maximum  permitted  percentage  un- 
der prevailing  rates,  and  prisoner  earnings  should  be 
chargeable  with  part  of  the  costs  of  his  maintenance  in 
prison.  At  the  very  least,  the  section  should  be  modified 


to  permit  prisoners  to  work  on  public  projects,  at  rales 
negotiated  by  the  Bureau  of  Prisons  in  the  light  of 
rehabilitative  goals,  if  the  project  is  one  which  would  not 
otherwise  be  economically  feasible.  The  work  release 
provisions  must  be  correlated  with  the  Half-Way  House 
program  presently  administered  by  the  Bureau  of 
Prisons. 

24.  Wire-tapping.  Sees.  3101  et  seq.  incorporate  this 
controversial  legislation  from  the  1968  Omnibus  Crime 
Control  and  Safe  Streets  Act. 

Cor-iusion 

It  is  beyond  the  province  of  tnis  memorandum  to  draw 
the  appropriate  balance  between  the  claims  of  the  two 
schools  of  thought  represented  by  S.I  and  the  Brown 
Commission  Report.  Senator  McClellan  and  his 
associates,  the  Department  of  Justice,  and  the  Ford  Ad- 
ministration have  a  stake  in  the  enactment  of  some 
variant  of  S.l,  and  should  be  prepared  to  make  con- 
cessions to  achieve  that.  The  forces  organized  around  the 
Brown  Commission  Report  cannot  expect  to  prevail  on 
every  demand;  and  they  top  have  made  a  great  invest- 
ment in  reform  of  the  federal  criminal  code.  In  the 
political  bargaining  that  lies  ahead,  the  parties  must  bear 
in  mind  that  the  opportunity  for  reform  does  not  recur 
frequently,  and  that  whatever  is  done  here  is  likely  to  set 
the  pattern  for  reform  of  the  criminal  codes  of  the  several 
states.  Yet  reform  of  the  federal  code  is  to  some  extent 
independent  of  today's  great  concern  with  violent  crime 
in  the  streets;  it  is  state  and  local,  not  federal,  law  and  law 
enforcement  that  directly  affect  the  ordinary  citizen's 
security  from  personal  attack. 
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APPENDICES 

The    following    sentencing    charts    and    comparisons  were  prepared  by 
Professor  Peter  Low  for  inclusion  with  these  comments. 


I.  Brown  Commission  Sentencing  Structure 

I.  Prison,  Parole  and  Probation 


Felonies 
Reg. 

>bximum 
Supervision 

20 

Prison 
Component 

Maximum 

supervision 

minus  parole 

component 

Parole 
Component 

0-9  =  1/3 
9-15  =  3 
15   =5 

Parole 
Eligibility 

0-1/3  of 
imposed 
prison 
component 

Probation 

Terms 

0-5 

Ext, 

30 

0-5 

Reg. 
B 

10 

0-5 

Ext. 

15 

0-5 

Reg. 

5 

0 
0 

0-5 

Ext. 

7 

0-5 

Misdemeanors 
A 

Ul/21 

1/3  if 
sentence 
exceeds 
6  mos. 

0  if 
sentence 
exceeds 
6  mos . 

0-2 

B 

30  dnys 

30  days 

0 

30  days 

0-2 

Infraction 

0 

G 

0 

0 

0-1 

II.  Fines 


Class  A  or  B  felony 
Class  C  felony 
Class  A  misdemeanor 
Class  B  misdemeanor 
Infraction 


Individual 

$10,000 
$  5,000 
$  1,000 
$  500 
$   500 


Organization 

$10,000 
$  5,000 
$  1,000 
$  500 
$   500 


Alternatively,  for  any  offense,  if  pecuniary  gain  was  directly  or  indirectly 
derived,  or  if  personal  injury  or  property  damage  or  other  loss  was  caused, 
a  fine  can  be  imposed  that  does  not  exceed  twice  the  gross  gain  derived  or 
twice  the  gross  loss  caused. 
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II.  S.I  (94th  Cong.,  2d  Sess.)  Sentencing  Structure 
I.  Prison,  Parole  and  Probation* 


I'd  onics 
A 

Maxiniim 
Supervision 

life 

Prison 
Component 

1/2-lirc 

Parole 
Component 

1-5 

Parole 

El  igibil ity 

1/2   -    10 

Probation 
Tci-ms 

V, 

M> 

0-30-^' 

1-5 

1/2-  7-1/2 

1-5 

C   Rcr,. 

21 

0-1  5"^ 

1-5 

1/2-  3-3/A 

1-5 

F.xt. 

.11 

15-2.5-^1 

1-5 

1/2-  6-1/4 

p  Rcc. 

13 

0-7^1 

1-5 

1/2-  1-3/4 

1-5 

lixt. 

20 

7-14+1 

1-5 

1/2-  3-1/2 

P  Rej;. 

9 

0-3*1 

1-5 

1/2-  3/4 

1-5 

Ext. 

12 

3-6^1 

1-5 

1/2-   1-1/2 

MisdemcanoLS 
A 

6-1/4 

j-rl/4 

1-5 

1/2' 

0-2 

15 

1/2 

1/2 

0 

1/2 

0-2 

C 

30   days 

30  days 

0 

30  days 

0-2 

Infraction 

5   days 

5  days 

0 

5  days 

0-1 

•  The  "maximum  supervision"  category  is  the  total  number 
of  years  of  supervision  authorized  by  S.i.  It  is  derived  for  a 
Class  B  offense,  for  example,  by  adding  the  30-year  maximum 
sentence  authorized  by  §2301  (b)  (2)  to  the  5-year  maximum 
parole  term  of  §§2303  (a)  and  3834  (b)  and  by  adding  also  the 
1-year  contingent  term  of  Imprisonment  of  §2303  (b)  (I).  The 


"-I- 1"  number  in  the  "prison  component"  category  refers  to  the 
I -year  contingent  term  of  imprisonment  authorized  by  §2303 
(b)  (1)  or,  in  the  case  of  a  Class  A  misdemeanor,  the  90-day 
contingent  term  authorized  by  §2303  (b)  (2).  Periods  are  ex- 
pressed in  years  unless  otherwise  noted. 


Felonies 

Misdemeanors 

Infractions 


II.  Fines 

Individual 

$100,000 
$  10,000 
$   1,000 


Organization 

$500,000 
$  10,000 
$  1,000 


Alternatively,  for  any  offense,  if  pecuniary  gain  was  directly  or  indirectly 
derived,  or  if  personal  injury  or  property  damage  or  other  loss  was  caused, 
a  fine  can  be  imposed  that  does  not  exceed  twice  the  gross  gain  derived  or 
tvice  the  gross  loss  caused. 

(Appendix  No.  Ill,  Maximum  Sentence  Illustrations,  has  been  deleted  for  purposes  of  economy. 
Copies  of  this  Appendix  are  available  on  request.  Ed.) 
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IV.  Comparison  of  present  law.  Brown  Commission 
recommendations,  and  S.I  (94th  Cong.,  1st  Sess.)  on 
selected  sentencing  issues. 

I.  Criteria  for  granting  probation 

Present  law:  For  offenses  not  punishable  by  death  or 
life  imprisonment,  the  court  may  grant  probation  "when 
satisfied  that  the  ends  of  justice  and  the  best  interest  of 
the  public  as  well  as  the  defendant  will  be  served 
thereby." 

Brown:  For  ail  offenders,  "the  court  shall  not  impose  a 
sentence  of  imprisonment . . .  unless,  having  regard  to  the 
nature  and  circumstances  of  the  offense  and  to  the 
history  and  character  of  the  defendant,  it  is  satisfied  that 
imprisonment  is  the  more  appropriate  sentence  for  the 
protection  of  the  public  because: 

(a)  there  is  undue  risk  that  during  a  period  of  probation 
the  defendant  will  commit  another  crime; 

(b)  the  defendant  is  in  need  of  correctional  treatment 
that  can  most  effectively  be  provided  by  a  sentence  to  im- 
prisonment . . .;  or 

(c)  a  sentence  to  probation  . . .  will  unduly  depreciate 
the  seriousness  of  the  defendant's  crime,  or  undermine 
respect  for  law." 

S.I:  Except  for  Class  A  offenses  and  particularly 
designated  offenses  (trafficking  in  opiates;  use  of  gun  in 
any  felony  or  misdemeanor),  probation  may  be  granted. 
In  determining  whether  to  impose  probation,  its  length 
and  its  conditions,  the  court  "shall  consider: 

( 1 )  the  nature  and  circumstances  of  the  offense  and  the 
history  and  characteristics  of  the  defendant;  and 

(2)  the  need  for  the  sentence  imposed: 

(A)  to  reflect  the  seriousness  of  the  offense,  to  promote 
respect  for  law,  and  to  provide  just  punishment  for  the 
offense; 

(B)  to  afford  adequate  deterrence  to  criminal  conduct; 

(C)  to  protect  the  public  from  further  crimes  by  the 
defendant;  and 

(D)  to  provide  the  defendant  with  needed  educational 
or  vocational  training,  medical  care,  or  other  correc- 
tional treatment  in  the  most  effective  manner." 

II.  Criteria  for  imposing  fines 

Present  law:  None,  within  limits  specified. 

Brown:  Within  specified  limits,  "the  court  shall  not 
sentence  a  defendant  to  pay  a  fine  . . .  which  will  prevent 
him  from  making  restitution  or  reparation  to  the  victim 
...  or  which  the  court  is  not  satisfied  that  the  defendant 
can  pay  in  full  within  a  reasonable  time.  The  court  shall 
not  sentence  the  defendant  to  pay  a  fine  unless: 

(a)  he  has  derived  a  pecuniary  gain  from  the  offense; 

(b)  he  has  caused  an  economic  loss  to  the  victim;  or 

(c)  the  court  is  of  the  opinion  thai  a  fine  is  uniquely 
adapted  to  deterrence  of  the  type  of  offense  involved  or  to 
the  correction  of  the  defendant." 

S.I:  Within  specified  limits,  "the  court  . . .  shall  con- 
"sider: 

( 1 )  the  nature  and  circumstances  of  the  offense  and  the 
history  and  characteristics  of  the  defendant; 

(2)  the  need  for  the  sentence  imposed; 

(A)  to  reflect  the  seriousness  of  the  offense,  to  promote 
respect  for  law,  and  to  provide  just  punishment  for  the 
offense;  and 


(B)  to  afford  adequate  deterrence  to  criminal  conduct; 
and 

(3)  the  ability  of  the  defendant  to  pay  the  fine  in  view 
of: 

(A)  the  defendant's  income,  earning  capacity,  and 
financial  resources; 

(B)  the  nature  of  the  burden  that  payment  of  the  fine 
will  impose  on  the  defendant,  and  on  any  person  who  is 
financially  dependent  on  the  defendant; 

(C)  the  likelihood  of  the  defendant  making  direct 
restitution  or  reparation  to  the  victim  of  the  offense;  and 

(D)  any  other  pertinent  equitable  consideration." 
III.  Consecutive  sentence  criteria 

Present  law:  There  are  neither  criteria  nor  limits. 
The  issue  is  left  entirely  to  the  discretion  of  the  judge. 
E.g.,  mailing  50  letters  to  effect  a  scheme  to  defraud  con- 
stitutes 50  separate  offenses,  each  punishable  by  5  years 
with  a  theoretical  maximum  thus  of  250  years. 

Brown:  The  judge  may  impose  consecutive  sentences  if 
he  specifically  so  provides,  but  "a  defendant  may  not  be 
sentenced  consecutively  for  more  than  one  offense  to  the 
extent: 

(a)  one  offense  is  an  included  offense  of  the  other; 

(b)  one  offense  consists  only  of  a  conspiracy,  attempt, 
solicitation  or  other  form  of  preparation  to  commit,  or 
facilitation  of,  the  other;  or 

(c)  the  offenses  differ  only  in  that  one  is  defined  to 
prohibit  a  designated  kind  of  conduct  generally  and  the 
other  to  prohibit  a  specific  instance  of  such  conduct." 

In  addition,  consecutive  sentences  cannot  exceed  the 
maximum  term  of  the  most  serious  felony  involved  unless 
two  or  more  felonies  of  the  same  class  were  "committed 
as  part  of  a  different  course  of  conduct  or  each  involved  a 
substantially  different  criminal  objective,"  in  which  case 
they  can  be  cumulated  to  the  next  higher  class  of  offense. 
Misdemeanor  sentences  cannot  exceed  1  year,  except 
that  two  or  more  of  the  most  serious  class  of  mis- 
demeanors can  be  cumulated  to  the  maximum  for  the 
lowest  class  of  felonies  within  the  principle  quoted  above. 

In  addition,  the  court  cannot  impose  a  consecutive 
sentence  unless  it  believes  "that  such  a  term  is  required 
because  of  the  exceptional  features  of  the  case,  for 
reasons  which  the  court  shall  set  forth  in  detail." 

S.I:  The  issue  of  how  many  offenses  a  single  transac- 
tion can  produce  is  dealt  with  in  part  by  the  definitions  of 
offenses.  E.g.,  the  mail  fraud  scheme  illustrated  above 
would  constitute  only  one  offense.  But  differently  defined 
offenses  can  still  produce  a  number  of  convictions.  E.g., 
two  people  who  commit  an  armed  bank  robbery  are  guil- 
ty ui  three  offenses:  conspiracy,  robbery  and  use  of  a  gun 
to  commit  a  crime. 

The  judge  may  impose  a  consecutive  sentence  if  he 
complies  with  the  criteria  quoted  above  under  the 
heading  "criteria  for  granting  probation."  The  aggregate 
limit  of  consecutive  sentences  is  the  maximum  for  an 
offense  one  grade  higher  than  the  most  serious  offense  for 
which  the  defendant  is  convicted. 
IV.  Appellate  review  of  sentences 

Present  law:  Sentences  are  not  reviewable  by  appellate 
courts,  with  two  exceptions.  There  are  a  few  cases  in 
which  a  circuit  court  has  been  so  outraged  at  a  sentence 
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that  it  reviewed  the  sentence,  even  aclcnowledging  the 
fact  that  there  is  no  power  to  do  so.  There  is  one 
"dangerous  special  offender"  statute  that  authorizes  an 
extended  sentence  for  offenders  who  meet  slated  criteria 
(essentially  recidivists  and  organized  crime  offenders). 
Appeal  of  the  sentence  imposed  after  a  special 
proceeding  to  determine  whether  the  criteria  are  met  is 
open  to  both  the  government  and  the  defendant. 

Brown:  It  is  recommended  that  there  be  appellate 
review  of  sentences  in  the  federal  system,  but  the  details 
are  not  specified. 

S.I:  The  defendant  may  appeal  any  sentence  that  is 
longer  than  one-fifth  of  the  maximum  term.  He  may  not 
appeal  the  probation-imprisonment  decision. 

The  government  may  appeal  any  sentence  that  is 
shorter  than  three-fifths  of  the  maximum  term.  It  may 
appeal  the  decision  to  put  a  defendant  on  probation. 

V.  Criteria  for  granting  parole 

Present  law:  Parole  may  be  granted  once  the  parole 
eligibility  date  has  passed  if  it  appears  to  the  parole  board 
"that  there  is  a  reasonable  probability  that  such  prisoner 
will  live  and  remain  at  liberty  without  violating  the  laws, 
and  if  in  the  opinion  of  the  Board  such  release  is  not  in- 
compatible with  the  welfare  of  society."  The  Board  has 
recently  developed  guidelines  for  itself  for  the  making  of 
the  parole  decision. 

Brown:  Each  sentence  has  a  prison  component  and  a 
parole  component.  The  parole  decision  is  divided  into 
four  stages: 

(1)  For  the  first  year  of  imprisonment,  the  defendant 
"shall  not  be  released,"  "except  in  the  most  extraor- 
dinary circumstances." 

(2)  Thereafter,  the  prisoner  "shall  be  released  on 
parole,  unless  the  Board  is  of  the  opinion  that  his  release 
should  be  deferred  because; 

(a)  there  is  undue  risk  that  he  will  not  conform  to 
reasonable  conditions  of  parole; 

(b)  his  release  at  that  time  would  unduly  depreciate  the 
seriousness  of  his  crime  or  undermine  respect  for  law; 

(c)  his  release  would  have  a  substantially  adverse  effect 
on  institutional  discipline;  or 


(d)  his  continued  correctional  treatment,  medical  care 
or  vocational  or  other  training  in  the  institution  will  sub- 
stantially enhance  his  capacity  to  lead  a  law-abiding  life 
if  he  is  released  at  a  later  date." 

(3)  If  the  defendant  is  still  imprisoned  after  the  passage 
of  the  longer  of  5  years  or  2/3  of  his  prison  component, 
"he  shall  be  released  on  parole,  unless  the  Board  is  of  the 
opinion  that  his  release  should  be  deferred  because  there 
is  a  high  likelihood  that  he  would  engage  in  further 
criminal  conduct." 

(4)  If  the  defendant  is  still  imprisoned  at  the  expiration 
of  his  prison  component,  he  must  then  be  paroled. 

Parole  eligibility  is  immediate  for  all  offenders,  except 
that  the  judge  may  postpone  eligibility  for  not  more  than 
1/3  of  the  maximum  prison  component  imposed  for  a 
Class  A  or  a  Class  B  felony. 

S.l:  The  offender  can  be  released  on  parole  after  the 
first  6  months  of  his  sentence.  The  Board  "may"  grant 
parole  if  it  is  of  the  opinion  that: 

"(I)  his  release  at  that  time  would  not  unduly 
depreciate  the  seriousness  of  the  offense,  undermine 
respect  for  law,  or  prevent  the  administration  of  just 
punishment  for  the  offense; 

(2)  his  release  at  that  time  would  not  undermine  the  af- 
fording of  adequate  deterrence  to  criminal  conduct; 

(3)  there  is  no  undue  risk  that  he  will  commit  further 
crimes  or  otherwise  fail  to  conform  to  such  conditions  of 
parole  as  would  be  warranted  under  the  circumstances; 

(4)  the  continued  provision  of  educational  or 
vocational  training,  medical  care,  or  other  correctional 
treatment  that  he  is  receiving  at  the  prison  facility  will 
not  substantially  enhance  his  capacity  to  lead  a  law- 
abiding  life;  and 

(5)  his  release  at  that  time  would  not  have  a  substan- 
tially adverse  effect  on  institutional  discipline." 

If  the  offender  is  still  imprisoned  at  the  expiration  of 
his  maximum  sentence,  he  is  then  released  to  serve  a 
parole  term  with  a  maximum  of  5  years. 

Parole  eligibility  is  immediate  for  all  offenders,  except 
that  the  judge  may  postpone  eligibility  for  all  felonies  for 
a  period  not  to  exceed  the  lesser  of  10  years  or  1/4  of  the 
authorized  maximum  term. 
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